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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Tuesday, January 24, 1984 


The committee met at 10:13 a.m. in room l. 
COURTS: OF JUSTIGE-ACT 


Consideration of Bill 100, an Act to revise and consolidate 
the Law respecting the Organization, Operation and Proceedings of 
Courts or Justice in® Ontario: 


Mr. Chairman: The meeting will come to order. I see a 
quorum. We will start consideration of Bill 100, Courts of Justice 
Act, 1983, which received second reading and was referred to the 
Se aene committee on administration of justice on November 29, 
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Before I call on the Attorney General and the opposition 
critics to make any opening statements, I would cemind members 
that I asked them to be prepared to discuss a question relating to 
our loan and trust review to be considered after the Canadian Bar 
Association's presentation this morning. That is the question of 
whether we will require expert research and/or report writing 
assistance during that review. 


I also think we should discuss at that time when we will add 
extra time if we have not completed clause-by-clause consideration 
by Thursday afternoon. I believe the members should know in 
advance if they might have to return Thursday evening or Friday 
morning to complete consideration of the bill this week. 


I would ask the Attorney General if he has any opening 
cemarks. 


Hon. Mr. McMurtry: Mr. Chairman and colleagues, in view 
of the fact there was a fairly lengthy opening statement on 
introduction of this legislation, I will try to keep my remarks at 
this stage fairly brief. 


I think, as all members know, this legislation has probably 
been the product of more consultation, certainly as much 
consultation--I am thinking, of course, of our important Family 
Law Reform Act in which there was also a considerable amount of 
consultation. The period of consultation with the profession, the 
judiciary and the public has gone on over a prolonged period of 
time. I state this and emphasize this at the outset because one 
must recognize--and we will be more aware of this as we hear some 
of the submissions that are made--that a total consensus, while 
desirable, was never really thought to be possible. Some people 
may even argue it is not necessarily desirable if we are going to 
maintain the healthy adversarial dimensions of the legal 
profession. 
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In any event, the history of this particular project is 
something I am very familiar with. It was one of my first 
initiatives as the Attorney General of Ontario to appoint Mr. 
Walter Williston back in November 1975 to chair the Civil 
Procedure Revision Committee to revise the rules of practice, and 
the senior master, Mr. A. F. Rodger, was named vice-chairman of 
that committee. I noted at the time that the last major revision, 
as I recall it, took place under Mr. Justice Middleton in about 
ODES 


In any event, the committee, under the distinguished 
chairmanship of Mr. Williston, who many will recall was one of our 
most distinguished lawyers and a great expert in matters of rules 
of procedure, spent a good deal of time reviewing the rules of 
other jurisdictions, contacting interested groups inside and 
outside the legal profession, of course, and meeting with members 
of the bar and judiciary, and he issued a draft set of rules for 
comment. It actually was not until 1980 that the report of the 
Williston committee came forward, as I recall, recommending new 
rules and a revised Judicature Act. 


Since then a subcommittee under Mr. Justice John Morden of 
the Ontario Court of Appeal has been working up until this time to 
prepare a new set of rules, which will be passed pursuant to this 
legislation. On March 31, 1983, the first draft of the Courts of 
Justice Act was published. On June 28, 1983, a second draft of the 
act was published, and drafts were sent to the Canadian Bar 
Association, the judiciary, interested members of the legal 
profession and the public. 


There are a number of major features of this Courts of 
Justice Act, as you undoubtedly have noted. Fundamentally, it 
modernizes and consolidates legislation establishing the courts; 
it replaces numerous statutes, some of which date back to 
Confederation; and it is, of course, intended to ensure 
consistency and completeness. 


A number of important issues are dealt with, and I will not 
attempt to enumerate all of them at this time, other than to note 
that judicial independence is one feature of the legislation in so 
far as it relates to our provincial judiciary; after the 
legislation is passed, judges will be able to be removed only by 
the Legislature. It involves the implementation of the Gale report 
on the operation of the Judicial Council for Provincial Judges and 
includes changes made last year concerning post-retirement 
appointments and also concerning the role of the Ontario 
Provincial Courts Committee in making recommendations in relation 
to compensation. 


It deals with the official languages of the courts and 
recognizes what has been the reality in relation to the use of 
French in our courts during the past five years. There will also 
be some housekeeping amendments in this regard. I think the name 
of the county court will be changed to the district court of 
Ontario, and this is the request of the county court bench. The 
new jurisdiction will be $25,000. 


Ler? Ora ott 
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I expect that one of the two principal issues that will be 
dealt with before the standing committee is the issue of the 
merger of the courts, that is, the merger of the Supreme Court and 
the county courts into one court, which will perhaps be called the 
Superior Court, as has happened in other jurisdictions. I have to 
say--and I will have more to say later--this is an issue which I 
have certainly agonized over during the more than eight years that 
I have had the privilege to serve as the Attorney General. It was 
only after a considerable degree of thought and consultation that 
it was deemed, in our view, to be in the best interest not to 
merge the county court and the Supreme Court. 


Another very difficult issue is what we describe as the 
appeal routes. Our proposal is that cases involving $25,000 or 
less will be dealt with in the first instance by the Divisional 
Court, with an appeal to the Court of Appeal only by leave. This 
is an issue about which it has been impossible to obtain any real 
consensus in the profession. We will hear from the Canadian Bar 
Association this morning opposing this particular appeal route in 
so far as the monetary jurisdiction is concerned, whereas later on 
we will hear some support for the proposal from the Advocates' 
Society, which, as you know, is made up of lawyers who specialize 
in advocacy before our courts and our tribunals. Also, the issue 
of the creation of an intermediate court of appeal is tied up in 
this whole issue of appeal routes. 


We have a series of amendments that we wish to make, which 
we had hoped to have available today. They will be available 
tomorrow. Most of them are really of a technical housekeeping 
nature. I hope we will have an opportunity to move ahead with 
these amendments on Thursday afternoon. 


I believe the legal profession, while not agreeing totally 
with respect to all features of the legislation, as I have already 
indicated, does agree that there is some degree of urgency, or at 
least there is a broad consensus that there is some degree of 
urgency in relation to passing this legislation, because after it 
has been passed there will be a period of education required 
within the ranks of the profession before the legislation and the 
new cules can be proclaimed, given the fact that the period of 
gestation, as it were, has been very long-- 


Mr. Elston: Slightly longer than that of an elephant, I 
think. 


Hon. Mr. McMurtry: --and all who have worked on this 
legislation, not just within the ministry but within the 
profession and the judiciary, are anxiously awaiting the passage 
of what really has to be regarded as major legislation in so far 
as the administration of justice in this province is concerned. 


Mr. Breithaupt: Mc. Chairman, my remarks will be brief 
at this time. Late last December I welcomed the opportunity to 
make a suggestion to the Attorney General and, with the support of 
the member for Riverdale (Mr. Renwick), we were able to have a 


short second reading debate on Bill 100, which allowed us to be at 
the stage we are at now. 
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If the bill is dealt with in committee fairly expeditiously, 
as I expect it will be this week, I hope we will then have the 
opportunity to have the bill called for third reading immediately 
upon the beginning of the session in March and the timetable will 
likely be in place, as the Attorney General had hoped it would be. 


I recognize that there had been a desire to have this bill 
in place with all of its details completed as of January 1, 1984, 
but of course that would simply have been impossible. If the rules 
are prepared and will follow the completion of this week's 
hearings and the results that will flow from them, we should be in 
a position as of perhaps July 1 of this year to have the system in 
place and thereby not occasion severe or serious delay beyond what 
is necessary for us to do our job. 


The Attorney General, on introducing the bill in October, 
made a statement, with which I believe members are familiar, and 
it was referred to in debate on second reading. It is interesting 
that the only area the press seemed to have been concerned about 
in this bill was the matter of the openness of the courts, at 
least as they saw the matters defined. We have seen a number of 
editorials on that subject, along with the Attorney General's 
reply. 


I presume that when we deal with the sections to which that 
is more particularly relevant we will have the opportunity to 
clarify just what is happening. I would welcome the Attorney 
General at that point placing on the record of the committee the 
letter he sent to the editor of the Toronto Star on November 24, 
which sets out in a somewhat different view the concerns he has 
and which I believe answered a number of the comments that have 
been raised not only by that editorial, but ones which appeared in 
Ottawa and in North Bay, among other communities. 


We have a number of witnesses before us who are going to be 
making comments, as the Attorney General has said, on their views 
of a different court structure. At this point, I would only regret 
that we did not have that information some time ago because it is 
going to be very difficult when we are faced with a piece of 
legislation that is half an inch thick to be suddenly called upon 
to completely restructure the system while we are sitting here as 
though we were looking at it afresh. However, the positions will 
be placed before the committee and it will certainly be useful to 
hear those views. If, in some manner or some part, they can be 
accommodated, that is just fine. 


I have no further comments to make other than to welcome 
this opportunity to have the bill proceed in the pattern that we 
are doing because I think we would have lost half a year or so 
further if we had not been able to get agreement to a quick second 
reading and a reference to this committee. 


Perhaps it is in some ways interesting to see that this 
piece of legislation happens to be Bill 100. I do not expect that 
we will see this kind of legislation before us probably for 
another 100 years, much less in this forum, but there have been 
many changes. 
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Certainly, the work of the late Walter Williston, QC, is 
well known, particularly to the lawyers on the committee, and the 
work that has followed through the variety of groups that have 
been interested is a credit I think to the legal profession and to 
those involved in the administration of justice in that so many 
people would take so much time to attempt to sort out our system 
so that it is in place to face whatever the next 20 or 30 years 
may bring. 


LO. 53.0 ac my 


We are not likely to see professional style of legislation 
like this before us very often. It is happening now with the 
engineers and architects bills which we will have next week. It 
has happened with securities legislation that the Ministry of 
Consumer and Commercial Relations has put through over these last 
several years. But these reworkings of professional relationships 
and particular institutions within our province come forward 
rather rarely. When they do, they deserve our attention and our 
attempt to balance up other interest which may not have been 
considered in the drafting of the legislation, or indeed to 
acknowledge that an item that is before us may not necessarily be 
what one group or another would think they would like in the best 
of all possible worlds. 


We had that requirement to an intelligent compromise in a 
variety of these themes. We also had the requirement to allow 
delegations and encourage individuals to be heard because the 
results of that kind of input invariably brings us better 
legislation. 


I am pleased that this is before us today. I hope we can 
proceed with the first presentation and will be able to complete 
Our tasks in good order this week. 


Mr. Chairman: Mr. Renwick? 


Mr. Renwick: I have no comment, Mr. Chairman. My 
colleague the member for Nickel Belt, who has been studying this 
matter, may have a comment. 


Mr. Laughren: As a matter of fact, I have spent too many 
weekends studying this, Mr. Chairman, but I will hold my remarks 
until later. 


CANADIAN BAR ASSOCIATION--ONTARIO 


Mr. Chairman: With that, we will proceed with the 
Canadian Bar Association--Ontario ; Miss Lorraine Gotlib, QC, 
president, and Ross Davis, chairman, family law section. Would the 
committee members turn to exhibit 1, which was previously 
distributed? 


Miss Gotlib: Mr. Chairman, Mr. Attorney General, 
gentlemen, members of the standing committee on administration of 
justice. My name is Lorraine Gotlib. I am president of the 
Canadian Bar Association--Ontario and a practising lawyer. With me 
is Ross Davis, chairman of the family law section of the CBAO, who 
is also a practising lawyer. 


6 


We come to speak to you today about a resolution that has 
moved through the various levels of our organization and has the 
full support of our 14,000 voluntary members as a result--lawyers 
and law students. 


The resolution, briefly, reads as follows: 


"That the CBAO opposes the adoption of section 14(1)(a) and 
section 35(2) of the proposed Courts of Justice Act, Bill 100, and 
requests that they be deleted." 


I will ask Mr. Davis to speak to the substantive part of 
this presentation. However, I would like to preface his remarks by 
offering some explanation of how any submissions obtain the 
support of the Canadian Bar Association--Ontario and its members. 


The CBAO, the Canadian Bar Association--Ontario, is one of 
12 branches of the national organization, the Canadian Bar 
Association, which comprises some 31,000 members. Ontario, being 
the most heavily populated province, contains almost half of the 
membership and is very active indeed. We have some 22 sections, 
beginning with air law and ending with wills and trusts. In my 
view, that is where the real activity of the branch takes place: 
Lawyers get together to study common problems, make proposals for 
change, study new legislation, complain about old problems and 
complain about new problems. 


The family law section, as you may imagine, is one of our 
more active sections. It consists of the provincial family law 
section, which meets chiefly in Metropolitan Toronto, and includes 
a southwest Ontario region family section. Together, the 
membership totals some 1,600 active practitioners. 


The executive of the family law section first considered 
this resolution at its meeting on October 25, and it was passed at 
that level. That was followed by a mailing to the 1,600 members 
and a members' meeting on November 15, where the resolution was 
again passed. 


At that stage, Mr. Davis, as chairman of the family law 
section, brought the resolution to the executive committee of the 
Ontario branch, whose meetings I chair. The executive discussed it 
and approved the resolution on November 23. 


Last. DUE NOt least hescouncii, OL GbAUG, Which is. the 
governing body and which comprises some 70 persons, discussed the 
tesolution at its meeting on December 7, and it was approved by 
council on that date. 


You can see that the submission before you has gone through 
all the levels of our organization and has the full support of 
CBAO. 


I now call on Mr. Davis to speak to the resolution. 


Mr. Davis: Mr. Chairman, by way of background, I would 
like to add a few points to Lorraine's comments about the 


procedure that has been followed in arriving at the submission 
that is before you today. 


_ 
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The initial ciscussion draft of the Courts or Justice Act. 
dated March 31, 1983, was examined by our executive. On May 17, 
1983, we wrote tc the policy development civision of the Ministry 
of the Attorney General ana, in short, said that we thought the 
bill was commendable. We did have comments with respect to the 
official guardian's repor’:s, which I will refer to later, but in 
general the executive fel: this bill was well thought out, weil 
researched and a credit to the Attorney General's ministry. 


On June 28, 1983, however, a second discussion draft was 
circulated, and that draft contained an addition that was not in 
the original discussion draft. The family law bar opposes the 
concept of diverting some types of appeals in family law cases 
away from the Court of Appeal and to the Divisional Court. As you 
are awace, the distinction between appeal routes is going to be 
determined on the amount of money that is in issue in the case at 
triai. In my respectful submission, that is an unprecedented move 
in the legislation of this province and is something that should 
be avoided, if at all possible. 


Hon. Mr. McMurtry: Mr. Chairman, I interject, for the 
information of members, to say that the resolution of the Canadian 
Bar Association--Ontario was based on our June draft, and the 
section numbers are a little different in Bill 100. It is a minor 
point, but they refer to subsection 14(1), which in the draft was 
introduced as 15(1), and subsection 35(2), which I guess is 36(2) 
in the bill that was actually introduced. The comments, quite 
properly, were made on the earlier draft, but I want to avoid any 
confusion, because members of the committee are working from the 
bill that was in the Legislature. 


Mr. Mitchell: Would you correct us on the first number? 
I had a feeling there was a mixup somewhere. 


Hon. Mr. McMurtry: The sections the bar association are 
concerned with are subsection 15(1) and subsection 36(2). 


ms Mr. Davis: .Specifically, clause 15(1)(a) and subsection 
3602 )2 


Hon. Mr. McMurtry: Yes. 


Mr. Davis: The rationale behind the family law 
submission is contained in the memorandum that was filed with the 
committee, but I will briefly review the reasoning with you. 


Our members are unable to determine any other statute of 
general application in which a monetary standard is imposed in 
determining the route for an appeal. In my submission, the public 
will undoubtedly see the sections in dispute as creating one law 
for the rich and one law for the poor. The person with substantial 
assets who attends in our courts and asks for a decision in a 
family law or matrimonial case is going to be able to have his 
case decided on appeal by the highest court of the province, 
whereas someone who has a case involving less than $25,000, and 
maybe as much at issue in principle, is going to be required to 
proceed through a different route. 
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Second, the proposal in dispute applies to both county court 
and Supreme Court. In those cases where the Supreme Court is the 
court of first instance, the vroposal tnat the Divisionsl Court 
heac appeals is zgcing to mean having judges of the same levei 
sitting in appeal of eactn other, or judges sitting in appeal from 
the decisions of their brother jtudges. I do not suggest for a 
minute that any of our judges are not impartial--I am sure they 
are impartial--but 1 cco not believe it is sound legislation to 
provide that judges of tne same level of court sit in appeal of 
their brother judges in any situation. The idea of an appeal is to 
heve a fresh look at a fact situation based on principle, and I 
submit that a different level of court is appropriate to do the 
review. 


10:40 a.m. 


Third, if the proposed amendments are adopted, there will be 
a divergence in the practice between cases brought under the 
Family Law Reform Act and those brought under the Divorce Act. I 
am sure you are aware that the Divorce Act is federal jurisdiction 
and it provides for appeals in divorce cases directly to the Court 
of Appeal of the province. It makes no sense to a practitioner to 
have what are essentially the same problems, divorce and 
matrimonial cases--it makes no sense to have different courts 
dealing with the same fact situation. 


If the Family Law Reform Act provisions are adopted, the 
appeals in most cases will go to the Divisional Court, whereas if 
someone has grounds for divorce, and with the proposed amendments 
it may be much easier, a divorce case will go to the Court of 
Appeal, and that should be avoided wherever possible. 


Fourth, while the Court of Appeal could still grant leave 
for an appeal from a decision of the Divisional Court, the 
addition of two steps will prolong the obtaining of a final 
determination and will add to costs. In family law matters more so 
than in other cases, access to a final resolution of litigation 
within a reasonable time is essential. Delay in reaching a 
conclusion to family law litigation postpones the beginning of an 
often lengthy adjustment required by separated spouses unable to 
negotiate satisfactory settlements. 


I would point out as an aside that as well, with the extra 
steps involved in moving from the Divisional Court to the Court of 
Appeal, it may be that those spouses who are most entrenched and 
most difficult to deal with will be the ones who will take 
advantage of this extra step. You may have the more difficult 
litigants creating a greater backlog in the courts by taking 
advantage of the two-step procedure required after the Divisional 
Court decision. 


Fifth, according to our information, the backlog in the 
Court of Appeal dictates an average wait of three months from the 
date of an appeal. The court official with whom we were in contact 
estimates that the current wait in Divisional Court is six months. 
In diverting the appeals away from the Court of Appeal and to the 
Divisional Court, the inevitable result will be to increase the 
waiting time in an already overburdened court. As I say again, the 
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person we were in touch with estimated that 45 to 50 cases a montn 
could be added to the Divisional Court list. With an already 
six-month deiay, the bar feels that current delay, as it will be 
exacerbated by the proposal, is simply to be avoided wherever 
possible. 


Sixth, the bulk of the litigants in this province would not 
qualify for a direct appeal to the Court of Appeal. In view of the 
fact that the monetary restrictions involve $275,000 or more, it is 
submitted that there are not too many families that will reach 
that threshold. Family law is an important aspect of the law of 
this province and, certainly to the practising bar in our area, 
the most important area. There are cases involving serious 
principles of general application in cases where less than $25,000 
is involved. It may be that there are even more cases of principle 
in those situations. 


The adoption of the sections proposed in effect will deprive 
the majority of the citizens of this province of what they 
currently have, which is direct access to the Court of Appeal in 
matters involving principle. In my submission, the Court of Appeal 
should be dealing essentially with matters of principle; not with 
matters that were in the discretion of the trial judge but with 
matters that affect most of the individuals in this province. 


Lastly on this point, it has been said that the Court of 
Appeal has expressed its displeasure in having to deal with 
matters of family law where the litigants are perhaps losing sight 
of principle and dealing with the litigation on an emotional or a 
too emotional basis. Although this point is perhaps one of 
surmise, the courts have at their disposal a method of dealing 
with appeals that are not meritorious. 


In a case called Harrington v. Harrington, the Court of 
Appeal gave a signal to the practising bar which should, in ny 
submission, discourage anything frivolous by way of an appeal. In 
that case, Mr. Justice Morden said: 


"In appeals on quantum of maintenance, it seems to me that 
general practicality and fairness require an appellant to show 
some material error in the reasoning of the trial judge before an 
appellant court can interfere. This approach applies with 
particular force in a case--and this is not one--where the only 
issue is the amount of entitlement." 


On that point, in my submission, the courts have the ability 
to control the types of cases that come before them by simply 
indicating to counsel that unless a matter of principle is raised 
in the appeal, their submissions will be given short shrift. 


If the concern is overburdening the courts, in my submission 
the answer to that is for the judges to take what I believe to be 
their current position and insist on being shown, within a very 
short period time after an appeal is started, just what point in 
principle brings the appellant to the Court of Appeal. If he 
cannot show that, then he should be let go as quickly as possible. 


In summation, in my submission the proposed amendments are 


anh 
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not of any benefit to either the public of this province or to the 
Dractising bar. Simply leaving the situation as it was prior to 
their proposal in the original discussion draft would, in my 
submission, enhance the administration of justice in this province 
and be generally supported by the practising Daz. 


I did also want to addcess you on a matter that is not 
contained in the prief I have fi:ied but is again dealt with in the 
proposed Courts of Justice Act. i am referring specificaliy to 
section 125. 


Section 126 requires that the official guardian's office 
prepares a report in every case in which mention is made in a 
diverce petition of children who are under the age of 18 years. 
This is a matter that the bar has taken a position on before, as 
some of you will oe aware. Other members may not be aware of it. 


The Canadian Bar Association passed a resolution on April 
27, 1983, which was forwarded to the minister and acknowledged by 
him, opposing the automatic involvement of the official guardian 
in uncontested cases. In view of the fact that the section which 
was then being discussed in the discussion draft has now been 
incorporated in the bill, the bar association reiterates its 
objection to the proposal that there be automatic official 
guardian's reports. 


By way of history, the bar association struck a special 
committee in 1981 to deal with Bill 125, the Children's Law Reform 
Act. In their brief to this committee, which was attended by 
myself, dated January 11, 1982, they urged that the official . 
guardian’ Ss reports not be automatically required, as was then the 
case in that particular draft. 


As I understand it, the Attorney General's ministry removed 
the clause from the Children's Law Reform Act but left it in the 
Matrimonial Causes Act and has now incorporated it in the Courts 
of Justice Act. So while I suppose the brief was successful in 
having that clause removed from the Children's Law Reform Act, it 
certainly seems to be still the position of the government that it 
wishes to have automatic official guardian's reports in all cases 
where children are mentioned in the petition. 


In the brief in 1982, the author says as follows: 


"It is our feeling that although the office of the official 
guardian plays a vital and valuable role in this province, the 
current rules relating to the production of official guardian's 
reports creates an excessive economic burden on the public. 


"At present, the involvement of the official guardian is 
required in all divorce and annulment actions in which there are 
children under the age of 16, even if in those actions there are 
no claims made with respect to the children. This causes an 
investigation and report to be made, the cost of which is not 
totally borne by the litigants, especially in legal aid cases, and 
causes undue delay in the action. 


"We also feel that the official guardian's reports, as 
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presently constituted, do not meet the needs of the court or cof 
the parties. Our view is that they contain too much cpinion 
materiai and insufficient fact-finding." 
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For the purpose of this biil, I cdo not believe we would be 
within our bounds to deal with the content of reports in contested 
cases, but I do submit that the automatic requirement in 
uncontested cases is something this committee can take a look at. 


On April 27, 1983, the Canadian Bar Association council 
passed the following resolution: 


"Resolved that service of the petition for divorce on the 
office of the official guardian be required only where the 
respondent files an answer or counterpetition disputing custody, 
maintenance, access or education of the children of the marriage." 


There was a second portion of the resolution that dealt with 
directing the family law section to discuss the matter with the 
official guardian's office and to try to reach a consensus. 


Our executive, before passing that resolution, first at the 
executive level of the section, then at the section level and 
ultimately at council, conducted an informal survey among 
petitioners in Toronto and other areas to try to ascertain whether 
what I believe to be a generally held view in the profession was 
sustained by an actual case history. The profession, I would think 
it safe to say, feel that in uncontested cases the requirement of 
a report really is a waste of the public's money and of their 
clients’ money, and it certainly delays the action coming to trial. 


The executive asked a number of practitioners to pull each 
of the cases they had on hand on a particular day, to take a look 
at the reports and to try to answer whether or not the reports 
that were obtained added anything to the proceedings. I believe we 
were trying to determine whether the official guardian's reports 
Came up with relevant information that was not in the petitioner's 
hands at the time the petition was presented. 


The 1983 reports were looked at. I do not suggest that this 
is in an enormous sample, but in all but one case the 
practitioners felt that no useful information had been added in 
those uncontested cases where a report had been delivered. In one 
case intervening events had brought the child in question to the 
attention of the juvenile authorities, so under the terms of our 
involvement we had to say that it did in fact bring information 
before the court that was not initially there, but part of the 
reason in that case was that events had intervened. 


After discussion in the executive and before the council we 
also conducted an informal survey of county court judges in the 
province to ask whether they felt the report was of use to them. 
We distributed the survey to 161 county court judges; of those, 
102 responded and some gave their comments. This information has 
been previously given to the Attorney General's department, but 
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again 1 do not know whether the members ace aware of this 
questionnaire. 


In uncontested cases only six per cent of the judges 
surveyed were able *o say weak the officia 1 guardian's report was 
of significance to them in a significant number of cases. In my 


submission, if the judges do not find them useful, except for six 
per cent of them, we really have to take a iook at a different 
tvpe of approach in deaiing with the issue of an independent view 
cf what is to happen for children on separation and divorce. 


There is no necessary connection, in my submission, between 
the fact of divorce proceedings and the need for the invcivement 
of an outside agency. It may be in many cases that divorce follows 
many years after the separation. It may be that the trauma and the 
difficulty have been put behind three years before the issuance of 
the divorce petition. What useful service does the official 
guardian's office produce in coming along three years after the 
event and inquiring about the children? 


When the official guardian's office was initially created in 
the 1950s, I do not believe anyone would have argued that it was 
not a necessary and a valuable assistant in determining what was 
in the best interests of children at the time the parties 
separated. But in the 30-odd years since then we have seen a 
proliferation of social service agencies. 


There are now social workers in schools. The facilities 
available to children and their parents are much improved over 
what they were in the 1950s. In my submission, the need for the 
official guardian's involvement, especially in cases where there 
is no contest over the arrangements to be made for the children, 
simply cannot be supported. 


The official guardian's office has, in the recent past, 
embarked on a program of child representation, partially as a 
result of the permission for child representation contained in the 
Children's Law Reform Act. In the opinion of the practising bar, 
that is the area in which the official guardian's office can be 
most useful. 


The office has provided independent and sensitive lawyers to 
deal with children who are caught in the middle of the dispute 
between their parents, over which they have no control. In that 
area they provide an extremely useful service. 


The difficulty that the practising bar sees is that the 
resources of this rather large office are being wasted on the 
processing of questionnaires from spouses who do not have 
problems, and who do not have any difficulty with each other. The 
result of it is a short report saying that the official guardian 
has investigated the situation and there is nothing to say. All of 
that takes time. It certainly takes money. 


The official guardian's office is a rather large 
Organization, as I say, down on Dundas Street West. I understand 
it employs a large number of social workers to take a look at 
these various questionnaires and decide whether the office should 
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become further involved. In our experience, where the case is not 
contested, they simply take no further steps. 


This is logical if you think about it. If both parents feel 
the existing arrangement is the best they can manage, then, 
obviously, they are not going to raise an issue about it. Ir no 
one is complaining then, in my submission, tne official guardian 
should simply not be involved. Other agencies are available, ana 
other resources can be brought to bear where there are problems. 
To connect it with the bringing of a divorce petition in this day 
and age is not logical, in my submission. 


A number of proposals have been advanced, none of which, I 
would say, have met with any formal approval by any of the 
authorities invoived. The aim of discovering those cases in which 
there are problems is the focus, I submit, the official guardian's 
office should take. They would be able to achieve that end if you 
were to require the petitioner to state, certify or swear in the 
petition that there are no problems, and that the arrangements 
that have been made for the children are considered, in the 
opinion of the petitioner, to be adequate and the best that can be 
obtained in the circumstances. 


If you put in the same petition a notice in big, black 
letters, "Notice to respondent: If you disagree with any of the 
claims that are made in this petition, or if you feel that the 
arrangements for children are not adequate or some further 
investigation is needed, you may file with the official guardian's 
office a request that they become involved.'' In that way you get 
cid of all the cases in which there is no need for the official 
guardian's involvement, and you enhance the time available to take 
a look at the cases where there may be problems. 


It may also be that such a proposal would save the legal aid 
plan an enormous amount of money. All the legal aid divorces are 
under the same rules, of course, and every petitioner is required 
tO. payessoee 8) think itfitstnow, to*the* official guardian's 
office for the purpose of preparing the report. I do not believe 
that covers the cost, but in any event a certain amount of money 
has to be paid up front, as it were. 
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The legal aid plan gives out a voucher which, I suspect, is 
used for accounting purposes back and forth. But all the legal aid 
cases that are uncontested or in which there are no arguments over 
child custody or access cost the legal aid plan, I suspect, a 
substantial amount of money. 


If the rule were that the respondent is to invoke the 
involvement of the official guardian's office and pay the required 
fee, then only in those cases where there was thought to be a 
problem would the legal aid plan have to shell out any money. Only 
in those cases where there were problems in private cases would 
the respondent have to come up with any money. 


One other proposal was that perhaps the existing 
questionnaire could be sent and served on the respondent so that 
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ali the information that is now sought to be obtained from 
respondents would be given to the individual in one package. 
Azain, if the responaent felt there was a problem with respect: to 
chile custody, he could file the questionnaire and start the 
proccess moving. 


I point out in passing that the Advocates’ Society has taken 
exactly the same position as tne Canadian Kar Association on this 
point. tn their opinion, the automatic requirement for an cfficial 
guardian's report is no longer of any use. "Your committee 
recommends that the report be able to be waived by the written 
consent of both spouses, or an order of the judge, but that the 
reports be preserved in cases where either party wanted one or in 


contested cases." 


On those two pcints I submit that this committee snould 
seriously consider whether sections 15 and 36 should be inciuded 
in the act, and I strongly urge that section 126 be revamped to 
provide that the official guardian be involved only in those cases 
where custody or access are contested. 


Unless I can be of any assistance, those are my submissions. 


Mr. Chairman: Thank you, Mr. Davis. Mr. MacQuarrie, I 
believe you have a question. 


Mr. MacQuarrie: Yes. Mr. Davis, I have a constituent who 
could not agree with you more as far as the official guardian's 
questionnaires are concerned. 


In this instance, the couple have been separated for 
something in the order of five years. She had the only child of 
the marriage, a daughter, and custody was not an issue. She got a 
questionnaire from the official guardian asking her to describe 
the quality of the neighbourhood they live in, and all the rest of 
it. She phoned me feeling very highly insulted over all this. 


You can see how it can go to ridiculous extremes. At the 
same time, in a divorce action children of a marriage are very 
important individuals and, somehow or another, they have to be 
protected. 


I can think of another instance where neither the father nor 
the mother in the separation were particularly interested in the 
children. Both of them were professionals going their own way and 
very busy making lives for themselves and the children came 
second. 


Having followed the children in that instance over some 
years and seeing the problems they had, I would be inclined to 
think that, as in some of the steps that have already been taken 
in the Children's Law Reform Act and the rest, the welfare and 
interests of children have to be covered somehow, whether or not 
there is a custody contest. Otherwise, they could end up in an 
environment that is’ totally unsuitable for them and, rather than 
developing to their full potential, could find themselves in all 
sorts of difficult situations. 
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I could give you chapter and verse on that if you want, but 
suffice it to say something has to be done to save the interests 
of the children in divorce actions, regerdless of the custody 
issue. The court should be able to ascertain whether either of the 
parents are suitable to keep the children or whether some other 
interested member of the family mignt step in and look after them. 


In my experience, the only ones who really suffer in the 
divorce action can be the children. We should not go on blithely 
saying, 'Let us disregard the OG's report," even in instances 
where custody is not an issue. 


Notwithstanding my constituent's strong feeling that this 
was a waste of time, effort, postage and all the rest of it, and 
that the Attorney General (Mr. McMurtry)--I would not like to say 
what she said about the AG. 


Hon. Mr. McMurtry: She was mixing up the OG with the AG. 


Me’ MacQuatrie “Ir any"event;  that.*is *the sort of 
situation that we come across. 


Mr. Davis: Mr. MacQuarrie, I do not deny for an instant 
that the child has to be the most important consideration in 
either a separation case or a divorce case. I do not know that the 
Current procedure is going to catch each and every problem that 
now exists. The proposal does not worsen the situation one iota. 


In order to find all of the cases where neither party really 
wants to deal with the children, you have to have a face-to-face 
interview with these people. Currently, the official guardian 
sends out a questionnaire. It asks what the arrangements are, are 
the children happy and healthy-- 


Mr. MacQuarrie: Are you living with someone? 


Mr’. Davis: That is sort’ of common today. 


Mr. MacQuarrie: Some church-going ladies take offence at 
Cheat. 


Mr. Davis: Let us assume that you have two parents who 
do not have the interests of their children in mind. They can, I 
would assume, phoney up the questionnaire in a way sufficient to 
get by a social worker. All they have to say is, "Everything is 
fine."' The other spouse files another questionnaire and says, 
"Everything is fine.'' The official guardian's office matches the 
two of them up and says, "Okay, I will not investigate." 


The problems you are talking about where neither is 
interested are, first, in my experience, a very tiny portion of 
the family situations in this province. When this came up, our 
office had a discussion about whether we had ever found one. We 
can remember two, in the 10 years or so that we have been doing 
this practice, where we thought maybe neither was interested in 
the children. In the ultimate event, there was a resolution of the 
problem and the difficulty was worked out. 
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First, you are dealing with a tiny minority and this 
amendment is not going to worsen the situation. in fact, it is 
going to benefit the vast majority of peopie who do have the 
interests or their children-- 


Mr. MacQuarrie: I will concede that it is a minority but 
there is another aspect to it. That is, quite often in a case 
where custody is agreed on between parents, the parent who is the 
less suitahie of the two is the one who ends up with custody. 


Mc. Davis: You would have to be taking the position of 


the judge in that case. 


Mr. MacQuarrie: This is where I think the questionnaire 
that is currently being used might not be adequate. I am not 
arguing that point right now. All I am saying is that something 


should be done to ensure to the fullest possible extent that the 
interests of the children in this type of dispute are looked after. 


Mr. Davis: In my submission, perhaps some publicity to 
enccurage the child himself to contact the official guardian's 
office would be useful. If you are talking about a very serious 
case where the child is not being looked after and is of 
sufficient age to understand the process, that is what the 
official ‘guardianms tofficepis: for: 


In my experience, I have actually been called by the child 
of one of the people I represent to give some advice as to where 
he or she could go to get some independent advice. It was 
obviously an older child who really wanted to deal with the 
problem on his or her own. That is where the official guardian's 
office was terribly helpful. 


Dealing with your concern about the inadequate or less 
suitable parent getting custody, I do not know that this is a 
widespread phenomenon. It may be your opinion that in certain 
situations you have seen you would have preferred one parent over 
the other, but a custody case gets into all the nitty-gritty and 
details that might not otherwise be known. 


If the parent whom you consider more adequate did not 
contest the case, then how can you say that he or she is the 
better parent to have custody? 


In cases where you are dealing with children, I submit it is 
a first requirement that the parent want custody. It may be that 
the parent says, "I am much better than she is and I can provide 
much better “forsthisachildasy andythateicna little. bit.ofsa 
smokescreen. If that person contests, and the courts deal equally 
with husbands and wives, mothers and fathers, I do not see how the 
official guardian's involvement is going to get at that process 
through this legislation. Perhaps to enhance his role as being 
independent and available to children will be the best route. 


Lhd bartme 
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Mr. MacOuarcrie: I was not talking reaily about a 
full-blown custody fight. i was talking about a situation where 
cne parent, for some reason, backs away and leaves custody with 
the parent who might be the less suitable of the two. 


The other thing I am thinking about is the situaticn where 
there is no real dispute as to custody, wnere it is not even 
mentioned, and the children are just left to stay with the parent 
with whom they are residing and it is not particularly covered 
off. I wanted to see what you would suggest in so far as making 
Sure that the interests of the children in every case of 
matrimonial breakdown--divorce, separation and the rest--were 
looked after. 


Mr. Davis: My recommendation would be that you would 
start out by assuming that the other parent, the responding 
parent, is the primary source of that information and you put that 
person on notice. Second, you would perhaps ensure that anyone, 
including yourself, who had an interest in a particular case could 
begin an investigation by the official guardian's office. 


If you assume that the information has to be in someone's 
hands, then you make a route available so that someone can get to 
the proper office, which is the official guardian's office. That, 
in my submission, would protect as best as possible the interests 
of children. If you give a route to the person who has the 
information to get the matter before the proper authorities, I 
believe you have done the best that can be expected. 


Mr. MacQuarrie: What about other routes for the 
child--older brothers or sisters who might be of age to look after 
them, grandparents, uncles, aunts, this sort of thing? The new 
federal legislation, as I understand it, that recently has come 
forward indicates that custody is not going to be quite the black 
and white situation it has been. 


Mr. Davis: I have taken a look at the bill and I believe 
it does not make any substantial changes in that area. It has 
always been my opinion that a court can do whatever is best for a 
child, whether it involves taking him away from parents or putting 
him in the care of grandparents or an aunt and uncle. The common 
law has developed to the point where if a judge feels someone 
other than a parent should have custody, then that is the way it 
is going to be. It may be that by giving it some legislative 
recognition that principle is being more formally recognized, but 
I do not believe it has changed things in any great degree. 


Mr. MacQuarrie: Assuming that the official guardian was 
still going to be involved in these situations, how do you see his 
role being strengthened in the interests of protecting the 
children? 


Mr. Davis: The division of his office that now deals 
with independent child representation is, in my submission, the 
best thing that office has had going for a long time. That needs 
encouragement and strengthening and perhaps publicity--the idea of 
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making it known to the public that the cffice exists to deal with 
those types of problems. That would be the vcrimary wav to deal 
with the question of strengctnening the official guardian's office. 


Il understand from my discussions with some members of the 
Attorney Generai's staff that the funding of that could be from 
the loss of having to do automatic reports. I understand, though, 
that any money saved goes back into consolidated revenue so you 
cannot just shift it over like that. That, to a layman, mekes 
sense, Just take the money away from the floor of social workers 
who are processing paper and employ them in a productive capacity, 
perhaps to assist the lawyers in the other branch to conduct the 
necessary interviews and to help them bring a social work focus to 
the problem and expand the visibility of the official guardian's 
office in the role that it is trained to do. 


Mr. MacQuarrie: Thank you. 


Mr. Renwick: Since Mr MacQuarrie raised the question of 
section 126, the comments I have to make or the questions I have 
to ask will start with that section. I take it your presentation 
on section 126 relates fundamentally to concern about the quality 
of the official guardian's reports. 


Mr. Davis: It relates to two aspects: the usefulness or 
effectiveness of the reports in one respect and also the quality 
of the longer reports. I do not believe for the purpose of this 
presentation that we should deal at any great length with 
criticisms over the longer reports. That is not something 
legislation is necessarily going to change, and I think the idea 
of the report is good. 


But when you get in an uncontested case a one-page report 
that says there are no problems relating to custody and access, 
and the lawyer who prepared the petition knows that is exactly the 
case because the custody has been undisputed for three years or 
more, I am concerned about the need for that kind of involvement 
in this day and age. 


Mr. Renwick: Is your response to my question that it is 
not a question of the quality of the report, that the report, 
regardless of its quality, is irrelevant? 


Mr. Davis: Certainly, the short reports are irrelevant. 
If there are cases in which the official guardian's office comes 
up with information in uncontested cases, they would be relevant, 
but in our experience they just do not happen. 


Mr. Renwick: I believe I could make a fairly effective 
submission that it is part of the inherent jurisdiction of a court 
to be interested in the care and welfare of children. I find it 
difficult to accept the proposition that the official guardian's 
report, which is in a sense the method by which that inherent 
jurisdiction comes before the court, should be eliminated. Would 
you agree it is in the inherent jurisdiction of the court to be 
responsible for the care and welfare of children? 
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Mr. Davis:sYes; 
Mr. Breithaupt: How else will the court know? 


Mr. Renwick: If I could just continue, Mr. Breithaupt, 
if the care and welfare of the children is a matter of the 
inherent jurisdiction of the court, and we were to agree with your 
submission and eliminate the official guardian's report, what 
position is the judge going to take in the court? What questions 
is he going to ask? What requirement is he going to impose? Is he 
going to accept the basis of your submission that since the 
parties to the action are not contesting any matter, therefore, he 
has no interest to participate in that question? 


Mr. Davis: I do not think you can take away from the 
judiciary the tight to take a look at any particuiar situation, 
but in the bulk of cases, if there is a problem, the parties 
themselves will have raised it and that will twig the judge to the 
fact there is a problem. If the higher profile of the official 
guardian's office suggestion is adopted, then there may be other 
people who will involve the official guardian's office where there 
is a problem. 


I go back to what I said to Mr. MacQuarrie. The only ones 
that slip through the net are the ones that slip through the net 
now, the ones who presumably have concocted a story and say there 
are no problems, and whose spouses are involved in the concoction 
and go along with it. Those people slip through the net now and 
under this proposal they would slip through as well. In my 
submission, I do not believe there is a large number of those 
types of people. I do not believe the current arrangement catches 
them in any event. 


If one parent or the other is dissatisfied in any way with 
the arrangements, not necessarily just custody but if they are not 
happy about the schooling arrangements or the after-school 
tutoring or the religious education or any of those factors, the 
proposal we make would say to them, "You have a right to raise 
thiséissue. 
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How far does the government go to make people raise issues? 
Mr. MacQuarrie said he was not very happy about some custody 
arrangement he saw. How far do you go in having somebody else push 
that issue and involve the official guardian's office? I think you 
can have them make an investigation, but it just does not happen 
that way, in my experience, that people bury these issues under 
the rug. 


Mr. Renwick: Assuming for the moment the quality of the 
report, because that is essential to the success of any such 
system, if one assumes that efforts are being or will be made to 
make certain the quality of those reports is effective, then I 
find it difficult to adopt your argument about slipping through 
the net or how far the court should go to intrude on questions of 
the welfare of the children. I do not accept that view, but I 
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certainly recognize that in a large number of cases in all 
likelihood there is a mutual interest in what does happen to the 
children in divorce actions. It may de there would be some merit 
in providing for an application to the court to waive the 
requirement of the report, if that made sense. 


It would be interesting to know what the judges would say on 
such an application, particularly in the light of your statistics 
that they do not consider them to be much help anyway. I do not 
want to labour it. I would have difficulty agreeing to the 
automatic elimination of the official guardian's report. I would 
not have significant difficulty, if it was a reasonable 
practice--I am not speaking with great knowledge about these 
matters--that on application to the court, the report could be 
dispensed with. That might have some merit. 


In other words, it would mean counsel for each party would 
have, in a sense, to take responsibility for letting the court 
know that in this case they were there to state that a report was 
net necessary. Professional responsibility in that sense might be 
a useful provision. Apart from that, at the moment I cannot see my 
way to accept the full-blown recommendation of eliminating the 
need for the official guardian's report in uncontested matters. 


Mr. Davis: Are you aware, Mr. Renwick, that the 
Children's Law Reform Act provides that a judge may order an 
investigation by the official guardian's office, and that is the 
way it is dealt with in provincial legislation at that stage? 


‘Mr’. Renwick :*Yes,> I? am’ aware‘of’- that. 


Mr. Davis: I put*the argument to you, if it apa 
provincial case, which is closer to the moment of separation where 
you assume the trauma or the difficulty is going to arise, if it 
was good enough for the province in that situation to order that 
the official guardian be involved if the judge felt it necessary, 
why would the same argument not apply in a divorce case, which may 
be further removed from the actual difficulty? 


I stand by my submission that I do not believe it is 
necessary, but if in the opinion of this committee it was the only 
movement that was available, that you would provide for an 
application to dispense with those reports, I suppose it is 
something to think about. It might add just as much cost to the 
proceeding as going ahead with the official guardian's report, 
which would require a motion, presumably, and an attendance before 
a judge. You could not build it into the ultimate hearing very 
successfully, or perhaps you could. You might say the application 
could be brought on the day the divorce is to be heard, and if 
counsel satisfies the judge at that time that no report is 
necessary, then the dispensation can be granted on the date the 
hearing proceeds. I have not given it much thought, but it is a 
possibility. 


Mr. Spensieri: If you do not get a dispensation, you 
have to adjourn, though. 


ee | 


Mr. Davis: You have to go back. That is a penalty. Then 
counsel 1s going to have to make a good assessment of whether he 
Feels this is something that is ecing tec work, anda the penalty for 
guessing wrong is going back to square one. 


Mr. Renwick: I have another question with respect to the 
initial presentation. If any other colleagues want to deal with 


section 126, it might make sense to deal with it that way. 


My only question on the proposals with respect to 
subsections i5(1) and 35(2) is to ask you for the basis of the 
Statistical information in your fifth submission about the extent 
of the backlogs in the Court of Appeal and in the Divisional 
Court. If that information is available, of general interest to me 
in looking at this bill is what it does with respect to the 
efficiency compatible with justice in the courts. Do you have 
statistical information supporting that statement about the 
backlog? 


Mr. Davis: That is based on a conversation I had with 
Mr. Bridges, the registrar of the Divisional Court. It was never 
written down, but I asked him if he would tell me what the wait 
was in the respective courts and whether there had been any 
discussion about what the amendment might do. 


Mr. Renwick: My problem when I see those statements is 
that I never know quite what the definition of "backlog" is and 
what "current wait'' means. I was just asking whether you had any 
specific written statistical information about that. 


Mr. Davis: I believe that statistics are compiled on a 
monthly basis. Whether they address that specific problem or not I 
frankly do not know. 


Mr. Chairman: Are there any further questions of the 
witnesses by any members of the committee? 


Hon. Mr. McMurtry: Mr. Chairman, I have some comments. I 
would like to thank the distinguished representatives of the 
Canadian Bar Association for appearing and particularly for the 
broad support they have given to this important legislation. I 
appreciate the work they have done on it and their general support 
and enthusiasm for the legislation. I think I do understand the 
issues they have raised, I can appreciate their concerns and I 
would just like to deal with them fairly briefly. 


On the matter of the official guardian's report, although 
the section of the legislation is there, I think it is known by 
the association to be under very active review at the present 
time. The bar association has made a study, as has been mentioned, 
and this ministry has made a study. The issues have been 
articulated very well this morning by members of the committee as 
well as by representatives of the Canadian Bar Association. 
Certainly, for us to make any change, we would have to have a very 
full discussion, given the important history in relation to the 
official guardian's report. I assume that the official guardian 
would like to be heard from, as he has some very strong views in 
this area. 
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1 wouid lize to underline for the members of the association 
the importance of the active discussions that are taking place, 
because we do recognize the legitimacy of some of tne concerns. On 
the other hand, we also recognize that there arte e certain number 
of children who are affected by the official guardian's ceport in 
undisputed cases. These may be a fairly small number in relation 
to the overali number of reports; I do not quarrel with that. But, 
again, it becomes a judgement call at what point a reiatively 
small number of children warrant the overall apparatus remaining 
in place. 


LL+30 raiem : 


I certainly do not pretend to have the wisdom to address 
this subject, but it is an issue that has to te dealt with. We are 
dealing with it and we will, of course, be continuing our 
consultation, particularly with the family law section of the 
Ontario branch of the Canadian Bar Association, which I might say 
has certainly provided a great deal of assistance to the ministry 
and the government over the years. 


Our interaction, our consultation with the family law 
section in particular of the Canadian Bar Association, has been a 
very important feature of some of the important reform legislation 
that has been introduced. I think this interaction between the 
private practising bar and the Legislature, and more particulariy 
the Ministry of the Attorney General than the Legislature 
generally, is important. 


I would like to take this opportunity to thank them and 
congratulate them for their effective involvement in the past. I 
certainly recognize it as a very important relationship. I know 
future Attorneys General will benefit, as I have, from this 
important relationship. 


I would like to discuss briefly the issue of the appeal 
routes and perhaps ask one or two questions myself. I want to 
state at the outset that this is an issue that has been of great 
concern to me personally, and certainly it is an issue about which 
I feel personally that it is difficult to be an absolutist, like 
most other issues in either particular direction. 


I think it is important for the members of the committee to 
know, and this fact is probably well known to the bar association, 
that the Court of Appeal is strongly of the view that it cannot 
adequately handle its present work load without some significant 
changes. 


I think the Court of Appeal itself regrets the fact that its 
work load has necessitated the expansion of the court to the size 
it currently represents. Without any question it is the largest 
Court of Appeal in the country of any provincial court of appeal, 
bearing in mind the nine-member court of the Supreme Court of 
Canada. 


Although the issues are somewhat different, I think we have 
a court of some 17 members. This is of concern to the court itself 
because it is desirable in the best of all possible worlds to have 
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a smaller court where you are tikely to have a greater consistency 
as well as collegiality. That, of course, is not to comment 
adversely for 2 moment on the qualifications of any of the members 
of that court, because they are obvicusly ali very highly 
qualified people who are all making an important contribution te 
the administration of justice. 


There is no more distinguished appellate court in the 
country than our Court of Appeal, in my view, but it is concerned 
about its work load and the fact that it is dealing with a number 
of cases which it feels are of a relatively routine nature. They 
have expressed to me in very forceful terms that they are unable 
to pay sufficient attention to the important legal issues as a 
result of this work load. 


It leaves us with certain alternatives. One alternative that 
has been proposed is a further expansion of the court, which I 
think everybody agrees would be unwise. A second proposal that has 
been advanced is the creation of an intermediate court of appeal, 
which has happened in other jurisdictions. There are certain 
members of the court and the profession who would like to see the 
intermediate court. That has been recommended by several reports 
emanating from that court. 


The concept obviously has a great deal of legitimacy, but if 
we were to create an intermediate court of appeal, it is my 
respectful view that at least some of your concerns would still be 
applicable. Truly, they would not be members of the High Court of 
Justice, but still the result would be the same as far as the 
accessibility of the highest court of the province is concerned. 


In my respectful view, an intermediate court of appeal would 
only make sense if we were in a position to reduce the Court of 
Appeal, the highest appellate court in the province, say to nine 
members. If that court were able to say to the Attorney General, 
for example, "Of our complement, we have a certain number of 
judges who at this time would be prepared to serve on an 
intermediate court of appeal," it might make that proposal a 
little more attractive from our standpoint. One can understand, 
with respect, why that is unlikely to happen. The suggestion has 
not been forthcoming. 


With a court as large as this one, to create an intermediate 
court of appeal at this time, notwithstanding the fact that 
attrition over a period of years would reduce the size, the fact 
of the matter is that would take a large number of years to happen. 


Given the strong views of the Court of Appeal that it cannot 
do its work effectively with the same volume, we are left, in my 
view, with two fundamental proposals. One is the creation of an 
intermediate court of appeal, which, as I understand the 
submission of the Advocates' Society, is basically what it is 
recommending although it may not call it that; I have not looked 
at it. They agree with respect to the monetary jurisdiction, but 
instead of the Divisional Court I think they would prefer that the 
monetary jurisdiction be related to the intermediate court of 
appeal. I cannot recall whether they call it an intermediate court 
of appeal. I think they want to call it a permanent branch of the 
Divisional Court. That is my recollection. 
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In any event, the result woulda be the same, with the 
exception that the accessibility to the highest court wouid not be 
affected. The change would be that the judges sitting in Chis 
permanent division would be dealing with appeal courts on a 
day-to-day basis throughout their career rather tnan moving from 
the trial court to the Divisional Court, which does raise some 
concerns with respect to the special expertise that we understand 
is required for appellate work. 


Those are some of the options that have been presented to us. 


The High Court judges and the Divisional Court at the 
present time, as is well known to the members oi the association, 
do sit in appeal now on interlocutory matters; so the concept of 
sitting in appeal with respect to their brother judges, at least 
in interlocutory matters, is the existing situation. 


We already recognize and have recognized for a long time the 
monetary jurisdictions, at least at the trial level. The average 
citizen who is litigating for a smaller amount of money does not 
have access to a Supreme Court judge unless it falls within the 
monetary jurisdiction of the Supreme Court. These monetary 
jurisdictions have long been part of our law. By saying that, I do 
not want it to be thought for a moment that I am insensitive to 
the issues that have been raised by the Canadian Bar Association 
with respect to the automatic right of appeal to the Court of 
Appeal without leave. 


11:40 tm. 


I am troubled by the fact that, even with the proposed 
amendments to the Divorce Act, I am told, the federal government 
still wants to legislate appeal routes for matters that are dealt 
with under the Divorce Act. I think this is very unwise. We 
strongly urged the federal government not to do that because, 
given the important provincial jurisdiction in family law matters 
and given the overall responsibility of the provincial governments 
to establish the fundamental structure of the courts system, I 
personally believe the insistence of the federal Minister of 
Justice in legislating appeal routes under the federal Divorce Act 
is an unwise and unnecessary encroachment on provincial 
responsibility with respect to the structure of the courts in the 
province. It just creates unnecessary confusion, and it is another 
example of the blind centralism that seems to have affected some 
of the institutions in Ottawa. 


Mr. Elston: Somebody should go to Ottawa and tell them. 


Hon. Mr. McMurtry: I might say the term "blind 


centralism’ is not mine. It is a term that was applied by a very 
distinguished judge of the Supreme Court of Canada in a recent 
decision and it did have some appeal to me. 


I agree with the bar association, that does complicate the 
matter further. 


Certainly, on the issue of a backlog, if the Divisional 
Court is to be given this appellate responsibility, I agree there 


25 


snould not be tne differential in waiting time. This is something 
chat has to be addressed. 


I just want to conclude by reiterating that tnis is an issue 
of great concern to me. I am very much aware of tne legitimacy of 
the concerns thet have been expressed. Whatever way we proceed, 
the options are not totally attractive if we accept the 
proposition advanced by the distinguished members of the Court of 
Appeal that the existing situation is not acceptable from their 
standpoint. If we accept that proposition then, whatever route we 
pursue, it has some unattractive dimensions to it. {i readily 
concede this. 


If we do proceed in the manner currently proposed, I want to 
assure the bar association that this is obviousiy something that 
will have to be monitored very closely to address, or at the very 
least ameliorate, the concerns you have articulated, to the extent 
that we can. 


I want to thank again my colleagues in the profession who 
represent the Canadian Bar Association--Ontario, the president and 
the chairman of the family law section, for their great interest, 
support and involvement in the development of this legislation and 
for being here this morning. Thank you very much. 


Mr. Chairman: On behalf of the committee, thank you, 
Miss Gotlib and Mr. Davis, for appearing here this morning. 


Miss Gotlib: Thank you, Mr. Chairman. 


Just a word, if I might. We have spoken to the submission of 
the family law section. There is a submission from our civil 
litigation section and a further submission from our business law 
section. I have been in touch with Mr. Arnott about those. They 
have come up rather rapidly and have not had the lengthy 
deliberation that the family law section submission has. 


There is an executive committee meeting of the branch 
tomorrow at the noon hour. We will be dealing with those 
submissions as an executive. With your permission, I may come back 
to you with two further submissions, perhaps more brief than the 
one today, one each from the civil litigation section and the 
business law section. I do not want to pre-empt my executive's 
decision on how to deal with that, and I will call Mr. Arnott 
after we have had our meeting, if that would be all right. 


Mr. Chairman: Fine. Thank you very much. I was aware 
that there would be a meeting on Wednesday. I will discuss their 
possible appearance on Thursday or Friday, whenever we schedule it. 


Mr. MacQuarrie: On this question of the same level 
sitting in appeal, before they established the appellate branches 
in some of the provincial jurisdictions--in Prince Edward Island, 
for instance--you used to have the Supreme Court in banc sitting 
in appeal over one of their brother judge's decisions. If you 
examine the record, I think you will find that the functions of 
that appellate body compare very favourably with any court of 
appeal in terms of a thorough review of decisions and quite often 
overturning them. 
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Mt. Breithaupt: But you get the consistency and the 
collegiality there where you have two or three of them sitting 
upon & decision of the other in effect, whereas tnere are probably 
only four or five in that court. I do not think that simple 
numbers now would help, although { agree tne results were most 
suitable to the administration of justice there. 


Mr. MacOuarrie: It seemed to work well. As to being 
reluctant to cast aspersions on their colleagues’ ability and sc 
on, they were not at all--not necessarily ability; it was not 
phrased quite that way. 


Mr. Davis: I would reiterate something the Attorney 
General said, though, that the Court of Appeal feels rightly that 
it has a specialized function and different skills to bring to 
bear. It may be that other situations where they have not split 
the two courts have functioned adequately, but I think it is 
generally thought that a fresh look by new faces and a specialized 
court is the better way to give justice to the individual. I think 
Mr. Breithaupt's contention about uniformity is one that has to be 
looked at as well. 


Mr. MacQuarrie: {I look at situations where you have 
judges who are great friends and meet continually, day after day, 
and sit on different benches. You can recall the famous 
controversy between the then president of the Exchequer Court, Mr. 
Justice Thorson, and the Supreme Court of Canada; these people 
were all in daily contact and all the rest of it, but every time 
he came down with one of his 25-page judgements or whatever, the 
Supreme Court of Canada hammered him hard with great regularity. 


Mr. Chairman: We would now like to turn to the 
researcher-report writer for the loan and trust review. I had 
asked the clerk to send you all a letter on January 20 in regard-- 


Mr. Renwick: I guess we do not need to keep the Attorney 


General for this discussion. 


Mr. Chairman: If he would like to stay, he is welcome. 


Mr. Breithaupt: Can I raise one point? Mr. Chairman, we 
have a number of submissions here that have been sent in, to which 
the writers will not be appearing to speak. Could we agree to put 
aside perhaps half an hour either tomorrow morning or afternoon at 
the end of the other presentations so that these at least could 
each be given a few minutes and the Attorney General might wish to 
speak to any of the particular themes? In that way we would have 
cleared all of the points or at least would have them referred to 
the particular sections in some order. 


That would allow us, when we get to the actual 
clause-by-clause stage, to refer one way or the other to a 
particular section with the attitude of the Attorney General on 
the record. We would also then give to the persons who have 
attended the knowledge that we have looked at their submissions 
and at least considered what they have brought before us. 


Mr. Chairman: Does the committee agree? 
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Mr. Breithaupt: We could fit them in as there may be 
time. 


Mr. Chairman: That sounds reasonable. 


Before we let the Attorney General slip away on us, Mr. 
Renwick, I think we should ask him a question. If vou would just 
turn to Our proposed schedule for the hearings, I believe the 
Attorney General nas a bit of a problem for the Wednesday evening 
session. You have a commitment, Mr. Attorney General? 


Hon. Mel MeMur toy: dYespuseveral. 


Mr. Renwick: Mr. Taylor has a problem too. 
Mr. Gillies: I cannot be here Wednesday evening either. 


11:50 a.m. 


+ 


Mr. J. A. Taylor: I dare say neither can most of the 
committee members. 


Mr. Chairman: What I wanted to discuss with the 
committee was possibly whether Mr. MacQuarrie could be--yes, Mr. 
Mitchell? 


Mr. Mitchell: Mr. Chairman, listening to what is going 
on here, it would appear there is a number of members of our 
committee, let alone the minister, who are unable to be here 
Wednesday evening. I know the intent of that was to allow us time 
to complete the briefs so that we could on Thursday, after the 
final one which I believe is at two o'clock, get into the clause 
by clause. It appears, at least to me, that is not something we 
are going to be able to do. 


We had agreed when we set the schedule that we would sit 
Tuesday, Wednesday and Thursday and, if it was necessary, to put 
in evening sittings during that period. On the basis that Mr. 
Renwick, Mr. Gillies and others have indicated they will not be 
here, would it be possible and would it meet with the committee's 
concurrence that what we do not finish by rescheduling the briefs 
to Thursday--if it can be done; I leave it to your judgement--to 
complete the briefs on Thursday, that we then add on the night 
sitting on the Tuesday of next week to do the clause by clause? 


Mr. Chairman: We have another problem with that. As you 
heard, Miss Gotlib said the Canadian Bar Association, the two 
other divisions, had contacted us earlier. We were thinking that 
if they decided to come on Wednesday and appear, I believe we have 
already an afternoon session with Mr. Youssef. We thought we would 
schedule those two groups of the Canadian Bar Association in the 
afternoon. I was going to discuss with the committee whether we 
could then do the clause by clause Thursday night or Friday 
morning. 


Mr. Mitchell, to move it around again-- 


Mr. Mitchell: I have scheduled based on the agreement we 
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reached in this committee, es most of us have. There is 
unfortunately no way I can be here on Friday morning. I could be 
here Thursday evening. That is speaking strictly for myself. 


Mz. Chairman: That is what I wanted to ask. If tne 
Canadian Bar Association wants to come, it would seem logical to 
have it with the other group on Thursday afternoon, and then we 
could do the clause by clause on Thursday night. 





Mr. Renwick: I am not available Thursday. 


Mr. Breithaupt: It seems as though it would be difficult 
for members of the committee to sit on Thursday evening. Might 
suggest that we agree at least to complete all of the 
presentations that are before us? Then it may be that our clerk 
can put together a summary of the various sections referred to, so 
we have at least a cross-reference with all the submissions 
included. 


We know the committee is going to be dealing for three weeks 
at least with the trust company reference. It may be that 
reference will take us into a fourth week, depending on the 
submissions that are there. 


Why could we not agree to commit half a day in that fourth 
week, as it may be needed, to do the clause-by-clause situation 
and, who knows, we may also have that requirement depending on the 
presentations we get on the architects and engineers, although I 
think that is somewhat less likely. I do not think there will be 
that many organizations involved. 


Inter jection: More. 


Mr. Breithaupt: I am told there are more. If that is the 
case, it may be that the clause by clause for both of these bills, 
Bill 100 and Bill 123, should be particularly scheduled in a 
‘further week. That would allow some planning to occur now for 
people to make their schedules and would also make sure we had all 
the materials before us. 


There is a suggestion, because I do not think we are 
otherwise going to fit it in very thoroughly, even though perhaps 
one or another member might not be able to be here in that week. 
At: least'™1t» 4s) an” ideaveri= that, 1seofhease:. 


Mr. Chairman: We are looking at four or five weeks on 
the trust matter. If you are talking about a date, you would be 
looking somewhere in the week of March 6. 


Mr. Breithaupt: I was hoping that we could fit it in. If 
the trust company matter takes five weeks, I feel we are obliged 
to fit in this clause-by-clause situation during that period. 


After all, the committee will have met at that point for 
seven weeks. I do not think we want to get into an eighth week. 
Surely we can fit in, on one of the evenings during the trust 
company period if necessary, or in an afternoon if it can be 
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otherwise attended to, the clause-by-clause requirements for both 
of these bills. 


It may take two evenings, but we might be able to plan that 
sufficiently well ahead when we know during the first week of the 
trust company hearings what that scheduie is likely to be. Perhaps 
we can agree, if nothing else, to leave the clause-by-clause 
Situation for both of these weeks, this week and next week, to be 
fitted in somewhere in that five-week term. 


Mr. Mitchell: Mr. Chairman, I usually find it very easy 
to agree with my colleague from Kitchener but we have three pieces 
of legislation that are related to the Attorney General's office. 
Because he has set aside this period of time, I think we should 
make every attempt to try to resolve the clause by clause and all 
deliberations on these three pieces within that time frame if at 
all possible. 


Mr. Breithaupt: Within these two weeks, do you mean? 


Mr. Mitchell: Yes. Obviously something has happened 
which creates a problem for a number of members of the committee 
regarding sitting on Wednesday evening. Sometimes that is 
unavoidable. If we are not already scheduled to do so, I am still 
of a mind that we should try to sit on one evening next week. Are 
we Or are we not? 


Mr. MacQuarrie: Bob raises a good point there about 
trying to clear up the bills from the one ministry in the same 
allotted time frame. We should select an evening where most of the 
members of the committee could be present. Springing Wednesday on 
us this way, it seems to me there are a number of people tied up, 
but if we can look a week or so ahead we might be able to pick an 
evening where everyone could be here. 


Mr. Mitchell: That is why I raised the question. Have 
you a schedule for a night sitting next week? 


Clerk of the Committee: Not yet. 
Mr. Mitchell: Not yet? Fine. 


Mr. Gillies: My problem with the Wednesday, as may have 
been the case for Mr. Renwick and several others, was the late 
notice. Could I suggest that perhaps by a show of hands we could 
arrive at an evening next week that will be convenient? For 
instance, I could be here Tuesday night or Thursday night or both. 


Mr. Breithaupt: We were told by the clerk that we have 
even more submissions under the engineers' and architects' bills 
than we have for this. If the committee is sitting evenings next 
week, presumably it will be occupied on those. Is that not likely? 


Mr. Mitchell: I accept that as a possibility. However, l 
still maintain that’ we should attempt to finish off those bills 
that relate to a specific ministry at the time we are debating 
them, to the extent that it is humanly possible. If the committee 
finds acceptance with this, recognizing what has happened with 
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this week, I would be quite prepared to leave it in the hands of 
the chairman to see how he and the clerk can adjust the schedule. 


The member for Brantford has raised a question. If we could 
ascertain from the committee members at this time how many of us 
could sit Tuesday, Wednesday or Thursday, the chairman needs that 
for guidance. I can sit any one of the three nights next week. 


12 noon 


Me. Chairman: First of all, who would be here tomorrow 
night? 


Mr. Mitchell: It is hardiy a good representation when 
the critic for the third party is not going to be available. 


Mc. Breithaupt: The presentation I presume we are going 
to hear is one that has come before the Liberal caucus from a 
group of television people most particularly interested in being 
able to have coverage in the courts following a variety of 
American experiences. 


I believe the Attorney General is quite familiar with the 
kind of presentation this group will make. It is likely to be a 
film presentation on a television monitor on how some of the 
American jurisdictions have gone about dealing with this subject. 
It may not be necessary for every member of the committee to be 
here for that presentation, if we could go ahead to accommodate 
those persons. It would be very nice if we could sort it out. 


Mr. Mitchell: I offer you an alternative suggestion, 
although it seems contradictory to the position we took. Next 
Monday is probably out because of schedules, but since Monday is 
not a regularly scheduled day, if you wanted to proceed on a 
Monday afternoon, not next Monday but the Monday following, it 
would still be part of the Attorney General's preparation and we 
could finish it and then proceed with our normal business. 


Mr. Chairman: First of all, the committee does not have 
authorization to sit on Mondays. Second, when we discussed the 
scheduling in December, I brought up the point that perhaps we 
should sit Monday and take Friday off if we did not have it, but 
everybody agreed they would rather sit on a Wednesday evening. 
That is why we scheduled the group on Wednesday evening. 


Mr. Gillies: With respect, we did not know you really 
meant it. 


Mr. MacQuarrie: Many of the members have trouble if we 
advance that evening sitting to next Tuesday or Wednesday, because 
obviously there is some conflict this week. 


Mr. Mitchell: I suggest to you next Tuesday, next 
Wednesday and, if necessary, next Thursday. 


Mr. Breithaupt: Except, as the clerk has suggested to 
us, we may require that time for the presentations for next week's 
biti: 
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Mr. Mitchell: By adding on the three nights, we might be 


able to accommodate that. 


Mr. Breithaupt: We may decide we simply have to 
accommodate it and a lengthy presentation is not going to be 
necessary. 


Mr. Mitchell: Mr. Chairman, try us for Tuesday, 
Wednesday and Thursday of next week, whatever your schedule finds 
necessary, and we will try to live within those guidelines. 


Mr. Chairman: You want to cancel tomorrow night and make 
some alternative arrangements? 


Mr. Mitchell: I do not think we have any recourse. You 
have four missing, the Attorney General and at least three of our 
members. 


Mr. Chairman: The problem is-- 
Mr. Renwick: I cannot be here tomorrow night. 


Mr. Chairman: In other words, you are asking to schedule 
them some time next week. 


Mr. Mitchell: I am prepared to be here, if it is your 
Peeking, Coat 1sawhy lshave Left it.to you.. l-canbehere. I just 
point out the number of people who cannot be here tomorrow. 


Mr. Chairman: When do you propose to do clause by clause? 


Mr. Mitchell: I am quite prepared, if you say we cannot 
do it on Monday afternoon, that we deal with it some time next 
week by adding the three night sittings on, if necessary. 


Mr. Chairman: Mr. Renwick, do you agree? 


Mr. Renwick: I am comfortable with Tuesday evening, 
January ° 


Mr. Chairman: Would there be any point in extending the 
sittings on Wednesday afternoon and Thursday afternoon to try to 
accommodate some of these groups? 


Mr. Mitchell: Not from my point of view. 


Mr. Breithaupt: I am comfortable, as Mr. Renwick says, 
if on January 31 we can do the clause by clause on this bill. 


Mr. Renwick: And hear the presentations we will not hear 
tomorrow night. I am anxious that the Attorney General be here for 
the radio and television presentation. I would be interested in 
bis comments on that topic. 


Mr. Breithaupt: If that is the case, then it seems we 
are not going to be able, practically, to do the clause-by-clause 
discussion, either on Bill 100 or on Bill 123, during this or next 
week, simply because of the number of presentations. If we agree 
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that likely is going to be the case, would we not be bet:ter off toe 
Say so now and have the clause-py~-clause arrangement on both bills 
at a time convenient to the Attorney General during the weeks of 
the trust company presentation? 


I think the ministry is going to be before us mcre or iess 
in the first week; perhaps a half dav can be found there or an 
afternoon the following week tnat is convenient to the Attorney 
General so we simply say we wiii not be hearing other groups, that 
the committee is doing other things that afternoon. 


As long as there is sufficient notice, since we are all 
going to be here otherwise and the Attorney General has a 
convenience for being present, we may be able to sort the thing 
out when we know the schedule for the trust company reference. 


Mr. Chairman: When we discussed this with the Attorney 
General and the Minister of Consumer and Commercial Relations (Mr. 
Elgie), the problem was their time schedules. I think I recall 
that February was a bad month for you, Mr. Attorney General. How 
is the first week of March? 


Hon. Mr. McMurtry: I think that would be fine. I would 
Suggest, with respect, that if we are not going to sit tomorrow 
night, perhaps these two submissions could be fitted in tomorrow 
afternoon and Thursday afternoon to at least get the submissions. 


Certainly I think I could be available the beginning of that 
first week in March. But towards the end of the week there is the 
constitutional conference in relation to aboriginal rights. I can 
check that at lunchtime. 


Mr. Breithaupt: Let's try again. 
Hon. Mr. McMurtry: The Monday or Tuesday will be fine. 


Mr. Breithaupt: Of the first week in March. 


Mr. (Ghairman: “That is’ March 25)and»6:. 
Mr. Breithaupt: Then let us plan that now. The trust 
company reference will likely take us the four weeks in February. 


Hon. Mr. McMurtry: There are probably other times in 
February, if that would be of assistance. 


Mr. Breithaupt: For consistency, let us plan that on 
Tuesday, March 6, we will do clause by clause for Bill 100 and, 
say, Wednesday, March 7, we will do it for Bill 123. Then the 
various groups that come before us will know that if they want to 
be here to talk about a certain clause or to make a particular 
comment they can plan their days now, and that we will do Bill 100 
on March 6. We will finish the bill and do the other bill on March 
7. Something like that might be a help. 


Mr. Mitchell: As a question to the Attorney General, 
does your busy schedule allow you to fit that in? 
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HondeMn deMcMurtry: » I bwoukd ithinkssoesl wouldelike to 
check over Lunch the dates of the constitutional conference. I 
would also be interested in a day or so in February, if it were 
convenient for members of the committee. 


Mr. Chairman: The clerk is notifying me that we are 
allowed to sit on Monday, March 5, so if that is the case, you can 
bave March 5, 6 or 7, orf if there is a more convenient date for 
you in February and the committee could arrange it, we coula do it 
at your convenience. 


Mr. Breithaupt: It may be better to get the dates firm 
now, to acknowledge they are going to be March 5, 6 or 7, 
whichever, and then we will be able to finish it in good order. 


Mr. Mitchell: I am prepared to leave it in your hands, 
Mr. Chairman, to resolve it with the Attorney General, on the 
basis of clause-by-clause discussion on that commitment. If the 
Monday is available, that is fine. 


I agree with the member for Kitchener that we have to hear 
these groups that want to have their briefs prepared. If we can do 
it within the hours normally left to us this week, I would like to 
handle them and get them done. 


EZEkOT psn. 


Mr. Chairman: One more little item. If we are going to 
move the Wednesday evening session to Wednesday afternoon and 
Thursday afternoon, that is fine. The only other problem we may 
have is if the Canadian Bar Association comes to us and the two 
other groups want to have their presentations, when do we fit them 
in? Are we going to continue on Thursday? 


Mr. Breithaupt: If they are prepared to make a brief 
presentation on certain particular points on Thursday, then that 
is fine, remembering they have had the opportunity to make their 
plans. It may be we will simply have to receive their reports and 
cefer to the clauses on our own, as the clerk sets out in the 
chart that this group is interested in changing section 7 and that 
group is interested in changing section 8, or whatever. We may not 
be able to hear them personally, but they had as much warning as 
anyone else. We cannot necessarily accommodate every single person. 


Mr. Chairman: Mr. Renwick, are the fifth, sixth and 


seventh agreeable? 
Mr. Renwick: Agreeable. 


Mr. Chairman: That will be all right. We should now move 
to the loan and trust review. I sent a letter on January 20 to all 
committee members to think about a researcher, a report writer for 
the loan and trust review. In the letter there are, I believe, 
four options. One option was to engage outside experts. The other 
option was secondment of staff of the Ministry of Consumer and 
Commercial Relations to serve on a full-time basis for the 
duration of the committee's loan and trust review. 
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The third option was to ask the Legislative research service 
tc assign a tesearcher to the committee. The fourth option was 
basically to rely entirely on ministry staff for research and 
background information. I would like to hear some of the members' 
views on this. 


Mr. Breithaupt: The questions that have been raised 
about the whole trust company theme are pretty well set out and I 
do not think either of the opposition parties requires much help 
in framing what questions they want to ask. 


To benefit the committee, it would seem to me what we 
require is not someone who is going to help us do the research or 
to pull together questions when we have had a year's press 
clippings to sort out. What we really need is a person who is 
going to have the report-writing capability and, as a result, I 
would favour the third option, which is to use the legislative 
research service we have, with a person of whatever background, 
whoever is available, who would be available to help write the 
report, not do the research for it because we all have perhaps 50 
questions we could ask and we are not likely to get anybody who is 
going to be particularly helpful from the ministry or otherwise, 
or some consultant or whatever, who can pull together the 
questions any better than those of us who have lived with this 
thing for the past year. That includes government and opposition 
members alike. 


We have a research service already in place. It will 
obviously not cost us anything to use that and, indeed, helps to 
justify the existence of that organization as it becomes more 
useful to the committee stage, as we had hoped might occur when 
they were set up in the first place. 


I would very much favour the third option. It is not a 
requirement of having someone particularly expert in trust company 
matters, but rather someone who has an ability to assist in the 
writing of the report, the sorting out of issues and the phrasing 
of the various themes that we will come to a conclusion about. 


Mr. Gillies: Briefly, I would like to concur with my 
friend the member for Kitchener (Mr. Breithaupt). I think that 
since I got here I have been on three or four committees that have 
brought in reports. In each case, the legislative research service 
has done an excellent job at pulling the job together. Frankly, in 
one or two of those instances we contemplated getting some outside 
expert to come in. I recall one report where we felt we would 
proceed with the service here in so far as it was practical and 
then move to an outside expert. That did not prove necessary. They 
has a very good capability. They are objective and I think fill 
the bill for us. 


Mr. Chairman: Anyone else? The only problem, if you look 
at number 3, is that, as they state in the letter: "But they feel 
that they do not have an expert staff member with the range and 
degree of expertise required in such a complex study to provide 
primary assistance and direction to the committee." 
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Mr. Breithaupt: I think it is clear that those of us on 

the committee may not feel we have got the range and expertise, 
either, but we have to get on with the job. I do not think we are 
looking for any direction from that person or for any necessary 
"primary assistance," as it is phrased. We all have an ability and 
a background, government and opposition members alike, te know 
thac there are a number of issues and there are some questions to 
ask as to what is happening, what has changed and what the future 
wiil hoid. 


So I do not think we are looking at that from this person. I 
think we are looking at report-writing assistance. We should 
cleariy state that this is what is expected, and this person 
should not feel overburdened by such a request. 


Mr. Renwick: I am quite happy with the proposal that Mr. 
Breithaupt has. If we simply need an amanuensis for report 
purposes, I think legislative library research have got to be 
advised very specifically that we are not expecting them to 
provide us with some kind of instant expertise on the matter. 


I am concerned, however, that the ministry understand, and 
understand very early so they have plenty of time to arrange it, 
that with the number of consulting firms that have been involved 
in these various inquiries, I will not expect to be sitting here 
with just the ministry, the minister and his advisers here. I will 
expect that Mr. Morrison and members of Touche Ross, Clarkson 
Gordon, and Coopers and Lybrand--and I think two or three other 
firms are involved in this that have been carrying on the studies 
and have expertise on it--will be available to the committee. I 
also expect that the three persons who became chief executive 
officers of those companies will be available to the committee. 


I approach this committee with a degree of scepticism 
bordering on cynicism, but I would certainly be anxious that we 
not run into barriers raised by the ministry about having those 
outside experts whom they called in available to this committee to 
answer some of the questions that will obviously come up during 
the course of the discussions. 


Me. Gillies: Further to that, Mr.-Chairman, I know this 
is not always normal in drafting a report or in considering a 
reference, but in view of the fact that there are going to be 
people coming before the committee dealing with matters, some of 
which are still subject, as far as we know, to criminal 
investigation and some of which are subject to review in other 
fora than this committee, it may be valuable for us as members to 
have somebody from legislative counsel present from whom we can 
get a quick opinion on some matters. 


Mr. Renwick: I am certainly not asking for anybody who 
is subject to any investigation to come before the committee. 


Mr. Gillies: Pardon me. Perhaps I misspoke myself. While 
we may not be calling people forward, matters will be discussed 
that will be of that genre. I just think it might be helpful to 
have someone from legislative counsel. 
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Mr. Chairman: For ourseives once we get into it. 


Mr. Breithaupt: Just one other item. At least one book 
has been written on these events, 1 believe--perhaps several 
books--and probably several rather lengthy articles in journals 
that I may not know about. Will tlhe chairman be able to get us 
copies, as ] think each member probably would benefit by having a 
copy--I know at least one book on the subject and there may be 
others--in whatever form they are in, along with any of the more 
lengthy summary acticles that may have appeared? I think if we had 
that the first week, we would be able to read up on it during the 
overview presentation and be prepared, in a better way, for the 
individual presentations that are going to be made before us. 


Mr. Gillies: Most helpful. 


Mr. Chairman: Fine. I will look into that. We have 
agreement that I will have the clerk talk to the legislative 
research service. I hope we will have the person in place as we 
start the committee hearings. 


Mr. Breithaupt: No doubt, they will also want at least 
to read that book and the other articles to get a sense of the 
thing, which should be sufficient for them to get more or less 
current on it as they come to their duties. 


The committee recessed at 12:22 p.m. 
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COURTS: OEnIUSTIGE: ACT 
(continued) 


Resuming consideration of Bill 100, An Act to revise and 
consolidate the Law respecting the Organization, Operation and 
Proceedings of Courts of Justice in Ontario. 


Mr. Chairman: I see a quorum. The meeting will come to 
order. We have with us this afternoon Professor Carl Baar, from 
Brock University. 


CARL BAAR 


Mr. Baar: Mr. Chaicman, I think a copy of my statement 
has been distributed. I very much appreciate the opportunity to 
appear before your committee. I am still hopeful that the minister 
might be here, because I do plan to support very strongly 
statements that he made in the past, even though I am opposing 
some provisions of the legislation that is before you today. 


My brief is directed to those aspects of the proposed Courts 
of Justice Act that deal with court administration, particularly 
those provisions designed to clarify the relationship between the 
judiciary and the executive. My perspective derives both from 
Many years as a student of court administration--I might say as a 
political science professor and not as a lawyer--and from my work 
as research co-ordinator for the Canadian Judicial Council's 1981 
project on independent judicial administration of the courts, 
headed by former Chief Justice Jules Deschénes, which published 
this large document, which I will not attempt to summarize in 
either official language. 


Mr. Mitchell: Oh, please. Five minutes or less. 


Meta Baar es Par taviilt of2 Bid Wil00, swhich, istseckions; 92.to 

96, deals directly with the major issues of the Deschénes report. 
However, it takes a position that is opposed in principle to the 
major thrust of the report. Therefore, I would like to summarize 
the major concerns of the report so that the committee can 
consider an alternative approach to the relationship between the 
Ministry of the Attorney General and the judiciary on matters of 
administration. 


Deschénes's writings have for many years reflected a 
Passionate belief in the fundamental importance of an independent 
judiciary in a free and democratic society. His report separates 
issues of fundamental judicial independence from issues of the 
independent administration of the courts. He begins with the 
notion that fundamental independence requires that decisions of 
judges in individual cases not be subject to outside control or 
interference. Following from this principle is the generally 
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accepted corollary that neither the tenure of judges nor the 
assignment of a particular judge to a particular case should be 
subject to executive discretion. 


While fundamental independence is supported by governments, 
legislatures and the judiciary in Canada, Deschénes still 
discovered a wide variety of provincial, territorial and federal 
laws that allow executive discretion in matters of judicial tenure 
and case assignment, and his report contains 43 recommendations on 
the subject. 


Ontario's statutes fare better than those of some other 
provinces in which judges serve at pleasure, are placed on a 
year's probation or can be removed by cabinet order if they act 
"in a manner contrary to the public interest'' of the province. To 
the extent that Ontario's statutes still contain provisions that 
could allow the executive to infringe on fundamental independence, 
the present draft of Bill 100 improves significantly on them and 
should be commended for doing so. I refer to four different 
sections: 


Subsection 55(4) alters the provisions for reappointing a 
judge once he has reached the compulsory retirement age of 65. 
Under present legislation a judge over the age of 65 serves at the 
pleasure of the cabinet. The provisions recommended in Bill 100 
would allow a judge to continue after age 65 either with annual 
approval of the chief judge of the provincial court or between the 
ages of 70 and 75 with the annual approval of the judicial council. 


Section 5/7 revises the procedure for removal of a provincial 
court judge for cause so that the removal order would, upon the 
enactment of Bill 100, be made on the address of the Legislative 
Assembly and not by the Lieutenant Governor in Council alone. The 
recommendation could only follow the recommendation of a judicial 
inquiry. Now the law requires that an inquiry be held, but it does 
not require that the inquiry make a recommendation of removal 
prior to the government doing so itself. 


Section 66 allows a judge who is appointed in an 
administrative capacity to elect, after five years in office, to 
assume the office of a provincial judge only. This is a 
significant innovation. At this time chief judges cannot elect to 
give up administrative duties and remain on the bench, even though 
the press of court business is added substantially to the 
challenge of administrative work. To remain on the bench a chief 
judge would have to negotiate a new appointment with the 
provincial government--hardly a desirable situation. 


Section 66 provides the needed flexibility here. Similar 
provisions exist in Quebec but not federally, and I would urge the 
federal government to follow Ontario's example when it next amends 
the Judges Act. 


Finally, I refer to section 94, which gives statutory 
recognition to the authority of the judiciary over case assignment 
and explicity recognizes that ministry officials should not 
determine who is assigned to hear particular cases. 
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After considering fundamental independence and some of the 
items I have just mentioned, Deschénes goes on to the heart of his 
report, the relationship between the judiciary and the executive 
on matters of court administration. 


Here he faced the same paradox that many government agencies 
have faced over the past decades: How can principles of 
ministerial responsibility and accountability be balanced against 
the requirement that the judiciary do its work independently? 


Historically, that question has been answered by giving 
governments full control over court staff and court services in 
attempting to isolate the judge's decision-making functions from 
matters of court administration. However, this is becoming 
increasingly difficult to do. As case volume increases and 
litigation grows more complex, the outcome of adjudication becomes 
inextricably linked to the way the courts are administered. 


For example, the outcome of civil or criminal cases can 
change because of delay in bringing matters to trial, a judge's 
child support order may be ineffective without adequate 
enforcement machinery, or the defendant in a Provincial Offences 
Act court could find his driver's licence suspended for six months 
following the decision of a nonlawyer justice of the peace with 
neither a lawyer nor a witness present in the courtroom. 


According to present practice, these administrative problems 
are the responsibility of the Attorney General. Yet none of the 
major administrative problems of the courts can be dealt with 
except through involvement of the judiciary. Efforts to reduce 
court delay, to enforce child support payments or to reduce the 
cost of litigation cannot be implemented without leadership and 
support from the judiciary. 


Leaders of the judiciary are prepared to deal with these 
questions but are wary of having the Attorney General exercise 
authority because he, like his counterparts in every Canadian 
province and territory, has a dual role. He directs the 
prosecution of criminal matters in the courts and superintends the 
administration of those courts. The first role makes him an 
advocate in thousands of cases every year. The second role makes 
him responsible for the functioning of the institution within 
which those cases are decided. 


This dual role is no longer tenable. Either an Attorney 
General leaves court administration alone and problems increase, 
or he takes an active role and is criticized for infringing on 
judicial independence. He is damned if he does and he is damned if 
he doesn't. 


What the Deschénes report proposes is a system for 
administering the courts that would move away from this untenable 
position and be consistent with both the independent status of the 
judiciary and the principle of responsible government. 


Many analogies were available to Deschénes. Governments for 
decades have created crown corporations which operate 
independently of established departments, so that day-to-day 
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decisions are not controlled by government. Auditors general have 
attained independent status in Canadian provinces. Most of them 
are harder to remove from office than provincially appointed 
judges, and those offices are able to operate with independently 
administered staff and budget. 


The Ontario Ombudsman is responsible to the Legislature but 
freed from administrative constraints imposed by the executive. 
The Ontario Legislature, once administered through an executive 
dsepartment, now, following recommendations of the Camp 
commission, controls its own administrative apparatus. 


These administrative arrangements did not develop because 
governments were accused of attempting to sway individual 
decisions. Independent administration has evolved as a logical 
support for independent decision-making, a form of organization 
that follows the function being performed and a way of reinforcing 
in the public mind that certain functions are in fact distinct 
from government. 


Loews Bs 


If the development of modern courts forges a closer link 
between adjudication and administration and adjudication 
increasingly finds courts ruling on government action--the Charter 
of Rights being the most visible example--it becomes logical for 
courts to be administered within a framework similar to the 
administration of auditors general, ombudsmen and legislatures. 


For Deschénes, this means the judiciary, not the executive, 
should be responsible for court administration within a framework 
that provides accountability directly to the Legislature. 
Deschénes sees the judicial role in court administration evolving 
through three stages: from consultation to decision-sharing to 
independence. He realizes that the judiciary's long reliance on 
the executive to manage court services makes it unlikely that old 
patterns will be transformed quickly, but he provides a blueprint 
for the provinces to follow. 


Part VI of the proposed Courts of Justice Act takes the 
Ontario courts only to the first stage of consultation. Section 93 
provides statutory authority for an Ontario courts advisory 
council. That council may be consulted by the Attorney General, 
but there is no requirement that it be consulted prior to the 
introduction or enactment of legislation. No decision-sharing is 
embodied in Bill 100, not even the limited decision-sharing that 
has existed for several years in the British Columbia court system. 


At this time, it may not be possible for Ontario to go 
directly to the third stage of independent judicial administration 
of the courts. However, Bill 100 goes in the opposite direction; 
it entrenches in legislation the old system that operated by 
convention. 


Section 92 explicitly authorizes the Attorney General to 
'superintend all matters connected with the administration of the 
courts...'' Superintendence is a broader concept than 
responsibility or accountability. The Attorney General's 
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superintending power in section 92 does exclude "matters that are 
assigned by law to the judiciary," but Bill 100 assigns little to 
the judiciary. I refer there to the direction of courtroom 
activities in section 96 and the assignment of judges to cases in 
section 94. 


In contrast to this proposal, both the Canadian Judicial 
Council and the Ontario Committee on the Independence of the 
Judiciary, chaired by Mr. Justice Osler, supported the concept of 
decision-sharing. 


Ironically, Attorney General McMurtry himself recognized the 
problems arising from executive control of court administration, 
in 1976, when his ministry prepared a white paper on courts 
administration that recommended administration of the courts by a 
judicial council independent of the executive but answerable to 
the Legislature through the Attorney General. The white paper 
proposal was one of the inspirations for the Deschénes report, but 
it was not followed in Bill 100. 


I would urge this committee to support the principles 
enunciated in the white paper and the Deschénes report and to 
recommend that Ontario adopt a responsible system of court 
administration independent of the executive. Because this is a 
complex problem that cannot be covered in a few brief sections of 
a statute, and it appears both the government and the judiciary 
wish to go forward with much of what is in Bill 100, I do not 
propose that the committee delay the legislation. 


I do feel strongly that at least two changes must be made in 
part VI to ensure that the courts are not placed within a 
statutory framework that would hinder the healthy evolution of a 
larger judicial role in court administration. I understand the 
ministry itself would like to see the judiciary play such a role. 


Therefore, I recommend, first, that section 92 be deleted. 
Presumably, the judiciary can already act on matters it is 
assigned by law. Thus, the only change this provision would make 
is to give authority to the minister in instances where that 
authority may now be shared in practice. Thus, section 92 moves 
away from a judicial role; it invites the minister to solve 
problems not by negotiating but by imposing authority. It will not 
ceduce conflict and it may increase conflict. 


Second, I recommend that section 94 be amended to add the 
words "at least" to the third line before "to the extent 
necessary.’ As it now reads, section 94 not only gives the 
judiciary authority over those aspects of case-flow management 
that affect who is assigned to hear particular cases, but also 


limits judicial authority to those matters alone. 


What if the judiciary wanted to prepare court calendars in a 
new way designed to reduce court delay or to save lawyer time? 
Section 94 says the judiciary cannot do so. While the ministry 
would presumably support steps to reduce court delay, if those 
steps involved, for example, placing limits on the discretion of 
crown attorneys to schedule cases, section 94 would permit an 
executive veto. 
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Again, as with section 92, it would be better to allow the 
evolution of decision-sharing than to entrench statutory language 
that permits the executive unilaterally to resolve conflicts with 
thes judienary. 


In the next section, I make some additional recommendations 
that are related to this but do not follow.from this last 
argument. I do not simply carry the last argument through. Perhaps 
I might pause here if there are any questions or comments. 


Mr. Chairman: I think you should continue for now. 
Mr. Baar: Okay. Thank you. 


As related issues, there are a number of provisions of Bill 
100 other than those in part VI that confer discretion on 
executive officials where this does not seem necessary. I refer 
here to a number of provisions that relate to the rule-making 
authority and the process of exercising it. 


For example, section 91 and subsection 215(7) make Supreme 
Court, district court and surrogate court rules effective "subject 
to the approval of the Lieutenant Governor in Council." No such 
requirement exists for superior courts in Manitoba, Nova Scotia or 
Newfoundland. Sections 74, 77 and 85 place the same requirement on 
rules for provincial offences court and for the family and civil 
divisions of the provincial court. 


In another aspect, the rules of practice and procedure for 
these courts are made by committees established under various 
sections of Bill 100. For example, the rules committee of the 
Supreme Court and district court, proposed in section 90, contains 
28 members, including 14 judges and 10 lawyers, five appointed by 
the Chief Justice and five by the Law Society of Upper Canada. The 
Attorney General makes only two appointments directly to that 
committee. 


In contrast, the rules governing provincial offences court, 
provincial court, family division, and provincial court, civil 
division, are made by three different committees, each of whose 
members "are appointed by the Lieutenant Governor in Council." 
There is no requirement that any judges or lawyers sit on these 
committees, 


Certainly, the composition of the three committees could be 
more clearly spelled out and the discretion of the executive more 
carefully confined. For example, the chief judges of each court 
could share authority over appointments or the judges of the 
courts themselves could designate members on those rules 
committees. 


In some respects, these three courts require even more 
sensitivity to relationships between executive and judiciary 
because government officials are more intimately involved in the 
adjudication process on a day-to-day basis in these courts than in 
the superior courts of the province. Community service workers and 
probation officers are continually involved in family court work. 
Provincial prosecutors handle large numbers of Provincial Offences 
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Act cases every day and the provincial government has a pecuniary 
interest in the outcome of POA cases. In this light, I recommend 
that sections 74, 7/7 and 85 spell out more precisely the 
composition and/or appointment procedure for the three rules 
committees. 


Finally, I note that the unified family court is in a unigue 
and quite different position in terms of its rules of practice. 
The rules governing other courts do not apply to the unified 
family court. However, its rules, according to section 52, are not 
made by any committee but by the Lieutenant Governor in Council 
directly. Presumably, the Lieutenant Governor in Council follows 
recommendations from the judges of the unified family court. If 
so, why not spell the practice out in the statute instead of using 
language that places no limits on executive discretion and 
provides no requirement for consultation or decision-shar ing? 


Finally, I note that Bill 100 maintains executive discretion 
in another area. The Lieutenant Governor in Council would continue 
to appoint local registrars of the Supreme Court and local 
registrars of the proposed district court. 


While many of these individuals do excellent work, they 
labour under the cloud of being political appointees. Their 
provincial court counterparts under section 95 are appointed under 
the Public Service Act. As a result, you can see differences in 
the actual composition of those positions. For example, most local 
registrars and county court clerks now are predominantly male. The 
deputy local registrars and deputy county clerks are predominantly 
female. Perhaps the enactment of Bill 100 can also provide an 
Opportunity for progress in this area as well. 


2 #3 O1ip.im. 


In conclusion, Bill 100 constitutes an important step in the 
development of the Ontario court system. The ministry is to be 
commended for its work on the legislation. However, following the 
historic pattern of common law jurisdictions, improvements in 
court administration have been given lower priority than changes 
in jurisdiction and procedure. It is time to give court 
administration the attention it deserves and implement policies 
that will allow judges and court administrators to help build the 
kind of courts of which the people of Ontario can be proud. 


Mr. Chairman: Are there any questions? Mr. McMurtry, do 
you have any comments? 


Hon. Mr. McMurtry: I have no questions. I thought I 
would hold my comments until after any guestions have been asked. 


Mr. Breithaupt: I want to mention some things that could 
flow from these general comments; the Attorney General might want 
to make comments on them after as well. 


While you talk about the independent judiciary, I wonder if 
you have any opinions on the impact which the changes of 
jurisdictions may have on the actual case load. This morning, I 
think perhaps while you were here, the Attorney General was 
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commenting on the concerns within the Court of Appeal that 
something had to be done either to increase the numbers or to 
change the responsibilities so they would be able to cope with the 
framework of responsibilities they had. 


Do you expect, from any experience you may have had with the 
Deschénes investigations, that this shift from the Supreme Court 
to the district court approach and the changes in jurisdictions 
will have a measurable impact on the courts? Do you have any sense 
as to what that impact might be? 


Mr. Baar: This is a matter of concern to me in part 
because I think there is a lot of uncertainty as to what the 
impact might be. One of the assumptions that may be operating in 
the legislation is that by altering the county courts and 
developing them into district courts, one of the things you will 
do is expand the number of cases that go into those courts. 


However, it appears that in practice many of the county 
courts now operate in the same terms that the district courts 
would under the legislation. So much of their jurisdiction 
operates by consent that I would guess there would not be as large 
a shift of case load from the Supreme Court to the district courts 
after that legislation is enacted. 


What that means is, if you are shifting cases from the Court 
of Appeal into the Divisional Court, which is staffed by Supreme 
Court justices, you are going to wind up expanding the work of the 
Supreme Court of Ontario at the same time that you are not moving 
towards the merger of Supreme and county courts as has been the 
case in over half the provinces in the last 10 years. 


If one of the purposes of this legislation is to maintain a 
superior court centrally located in Toronto, then one of the 
things that seems to follow from that is that you would want to 
reduce the case load and specialize the work of that court. You 
may be doing just the opposite in this legislation. 


I am not at all certain, but the material that was made 
public by the ministry did not provide any information about what 
the expected shift in case load might be. If anything, it looks 
like it is going to increase the case load in that Supreme Court 
which, like the Court of Appeal, is supposed to operate 
collegially and probably will have an even more difficult time 
doing SiG. 


Mr. Breithaupt: Parkinson's law is, 'Work expands so as 
to fill the time available for its completion." Do you think the 
changes in this framework are only going to increase the case load 


at this level without having any particular impact on the work the 
Court of Appeal is now overburdened with? 


Mr. Baar: I would not be*certainof that. 1] findethe 
problem facing the Court of Appeal to be one that poses the 
difficulties the Attorney General laid out earlier. About five 
years ago I was asked by the Attorney General of Alberta to study 
the effects of the merger of their county and Supreme courts on 
the activities of the rest of the courts in that province. One of 
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the things they were concerned about was the possibility of having 
to deal with the substantial case load on the Court of Appeal in 
Alberta. 


I surveyed Canadian jurisdictions and examined the situation 
in the United States, and in the United States there is almost a 
unanimous shift as population and case load increase to create an 
intermediate court of appeal. That now operates, I think, in close 
to 40 of the 50 states, but it has been almost universally 
rejected in Canada and it is the same thing the government is now 
doing, which I think is sound in principle. 


If you create an intermediate court of appeal, you are 
expanding by that much more the process one has to go through to 
take cases from trial to final disposition if there is an 
important matter of law. I think there is some need to figure out 
how to shift cases away from the Court of Appeal so they can be 
dealt with without having to increase numbers, and this is one 
approach that would appear to be worthwhile to do it. 


I think you are right. The work will still expand; and even 
if the work does not expand, there is always more time that could 
be devoted to giving more thought and deliberation to matters 
before the court. There is commentary now on the major case last 
week on French-language education rights in Ontario. To the extent 
that the judges are not overburdened by a variety of sentence 
appeals and other matters and can devote some time to 
consideration and discussion of that, I would think their 
decisions would be stronger as a result. We want to be able to set 
up those conditions. 


Analyses I had seen earlier of the Court of Appeal suggest 
that the problem is less a function of pure volume than it is of 
trying to organize the work load and the transmission of 
materials, particularly transcripts. A lot of the delay in the 
Court of Appeal in earlier years was a function of delays in the 
production of transcripts. 


I think there are managerial things that can be done to 
‘allow the court to function more effectively, and those are the 
sorts of things, in my thinking, that the judges are in a good 
position to understand if we are able to tell them that they have 
some responsibility for handling these things. 


The ministry and the Attorney General are concerned in a 
wide variety of areas; the judges are right there, and one of the 
advantages of giving them the responsibility for administration is 
that some of these matters will be able to be given greater 
attention and greater priority because they are known to the 
judges as part of their day-to-day work. 


Mr. Breithaupt: If the case load is not appreciably 
changed, perhaps delays might be lessened as a result of giving 
more responsibility to the judges for administration, and that 
might be reflected in the costs of litigation being somewhat 
lessened. 


Did any of the work you did for Alberta or otherwise see an 
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impact on those areas as a result of changing the administrative 
responsibility even though you might have had a greater volume? 


Mr. Baar: The real problem is that the changes in the 
administrative responsibility really have not been made. As I 
mentioned in the concluding paragraph of my brief, the focus has 
been on changing procedures and jurisdictional lines. 


One of the things that has been found in studies in the 
United States that have not been replicated or developed 
adequately here is that there is not as close a relationship as a 
lot of lawyers and court reformers have believed between how you 
organize the courts and how quickly, how expeditiously and how 
inexpensively litigation can be processed. 


The things that affect the cost and delays in litigation are 
generally managerial in terms of the procedures and process that 
one goes through. Those things can sometimes be assisted by the 
way you organize, but the most important thing that affects those 
is the commitment of the people who are involved in processing 
those matters to focus on how to do them more adequately. 


If I can talk about another study, I have done some work for 
the federal Department of Justice in an attempt to look at what 
might happen when they enact these Criminal Code changes that 
would require criminal cases to be processed within six months. I 
guess back in Ottawa they were reading the newspapers about how 
many years it took to get criminal cases through in various 
provinces, and I suspected that what they had written in the 
legislation really was not that stringent. 


2:40 p.m. 


I found that very few provinces would really be affected by 
the legislation. Ironically, New Brunswick can send any criminal 
case through in only one month. There were more difficulties in 
Ontario. They were not in Toronto; they were in isolated county 
towns and provincial courts that had special problems. 


What was interesting was how, in certain jurisdictions, a 
presiding judge, working with perhaps four or five other judges in 
applying known but often neglected techniques of case management, 
was able to substantially reduce the lag. In Hull, Quebec, while 
One court with six judges was taking 12 months to 18 months before 
it could schedule a criminal case, the presiding judge took over 
and within three months that figure went from between 12 and 18 
months down to six months. 


The same results could be seen by the way in which you 
distribute work within a court, the way in which you have judges 
who may not be sitting on a given day available to handle 
additional cases. You can facilitate this sometimes by 
reorganizing and by consolidating, but the main way you do it is 
by getting the people who are working in the courts to be 
committed to change and committed to improvement of the operations. 


Mr. Breithaupt: Do you think the quality of justice or 
at least the effectiveness of the courts will be greatly impacted 
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upon if the administrative side of it is much more strongly 
judge-oriented? 


Mr. Baar: Or judge-directed or judge-involved. I sense 
this as a university professor. Universities are under a lot of 
financial pressure, and a lot of us are really concerned to make 
universities function better. But when a minister responsible for 
colleges and universities who is fairly strong-willed and 
outspoken in statements made to the press begins to challenge us, 
we immediately pull back and say, "You are infringing on the 
autonomy and independence of the universities.'' We become 
defensive. We stand up for our turf. We wind up being distracted 
in dealing with those things instead of getting down to the 
business of how to educate more effectively the students we have. 


The same sort of thing could become a problem in the courts. 
It has not been a problem in recent years in this province. A 
decade ago, British Columbia made a major effort to improve the 
administration of their courts but because they did it through 
government the judges became hostile and you got more conflict 
instead of more progress. 


One of the ways to do it is to say: "Okay, clean up your own 
house. You are the ones who are responsible for this. You are the 
ones who are criticized for it.'' If you can develop the techniques 
for this, if you have administrators you can work with, in whom 
you have confidence in or responsible to you, you can make some 
progress on it. This has been done in a number of jurisdictions. 
Alberta is the best example. The Attorney General blamed the 
judges for what happened. The judges went to him and said, "If you 
are going to blame us, then give us the chance to do something 
about it." Within a year, they had reduced delays to such an 
extent that some judges argued the accused were getting tried too 
guickly in that province. 


Mr. Breithaupt: The only other area is the matter that 
you deal with on page 6, the executive discretion on appointments. 
The local registrars in the courts would continue to be appointed 
by the Lieutenant Governor in Council, and the other subsidiary 
appointments of registrars, sheriffs, justices of the peace and 
others would carry on in the practice they now have, which is at 
least that persons who are known to the ministry may have an edge 
on some appointments, although by and large any of the people I 
have dealt with have been quite capable in the tasks they were 
performing. The appointments have been pretty good ones, whatever 
the reason might have been for the person being appointed. 


You then talk about the Public Service Act, which has 
control over the appointment of provincial court persons. 
Presumably, this differential will continue. Perhaps you could 
expand on why you think that is a particularly poor practice in 
continuing this traditional Lieutenant Governor in Council 
pattern, which has been the way things have been done, I presume, 
in most provinces. 


Mr ., Baar: It. varies from, province. to province., 1 guess 
Nova Scotia is the most notorious for being a place where you 
cannot get a job anywhere in the courts unless you contact your 
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local member of the Legislature. It ranges from there to British 
Columbia--I think it has happened under both parties--where it is 
exclusively the province of the Public Service Act. 


This is one''that is really dif ficult peand“thissecoukdsbe 
dealt with much more effectively if you had some framework other 
than the departmental framework for administering the courts. If 
you set up the courts with more independent administration, even 
if you said, "Let us treat this somewhat the way you might treat a 
crown corporation or a crown agency with its own personnel 
system,'’' you would then be in a position to recruit more 
effectively. As it is now, the basic court employees who are 
clerical are simply recruited like any other clerical employee. 


For example, within the Public Service Act framework when 
the Ontario health insurance plan and the Ministry of Revenue 
moved out of Toronto you had several hundred clerical people who 
were given first crack at jobs in the courts which require much 
less emphasis on typing skills and more emphasis on being at work 
every day at a time when the court is open so that you can provide 
the materials that the court to function. It was quite frustrating 
to court personnel not to have more flexibility in appointing 
qualified people, even within the Public Service Act framework. 


At the other end of it, you have a situation where 
appointments are made through the cabinet and through screening 
that involves members of Parliament and really has not established 
other kinds of criteria. It would seem the kind of thing that 
would be valuable, even if change is not made in this, would be to 
begin to evolve techniques for screening, for processing 
applicants and so forth. 


At Brock University, I teach students in a masters degree 
program similar to a master of public administration or a master 
of business administration. An older student who was quite well 
qualified--she had social work experience, a variety of work 
experience and was familiar with the courts--learned that there 
were two vacant positions for justices of the peace in her home 
area. She said, "What should I do?" I said I really was not sure; 
she probably should get in touch with her local member of the 
Legislature. Later, when I tried to get information on this from 
the ministry, they told me that was probably the soundest advice I 
could give her. 


It strikes me that at least there ought to be a mechanism 
whereby qualified people can have some place to apply. I mention 
it in that sense. The only province that still does not require 
that a provincial court judge be a lawyer is Newfoundland. As the 
System currently exists, the salaries are so low that most lawyers 
pay more taxes than they would get in salary. There, when they are 
recruiting a provincial court judge, they will actually put an 
advertisement in the newspaper: 'Wanted--provincial court judge; 
apply with qualifications." I have met nonlawyers who serve on 
that bench who have backgrounds such as a masters in education, 
some classroom experience and other sorts of things like this, and 
who appear to be very effective and conscientious in their work. 


I would assume there are ways, even within the existing 
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framework, that you could effectively develop recruitment 
mechanisms that would let people there know they were rewarded for 
their qualifications, background and expertise, and did not leave 
those who are working in the system with the sense that the system 
worked for those who had political links rather than for those who 
were there primarily because of their motivation, training and 
ability. 


2:04 p.M. 


Mr. Breithaupt: When the Attorney General replies to 
this recruitment Sates he might also comment on the hiring 
practices generally. The Mewett report on justices of the peace, 
as I recall, referred to some of the factors that should be 
considered on appointments and gave some suggestions. Perhaps in 
due course we could hear whether any of those suggestions have 
fought their way, at least peripherally, into this administrative 
framework we are setting up now. Do any of those qualifications or 
those themes with respect to appointment appear in this 
legislation? I would not have thought they would, but they may 
well have had an influence on some of the considerations. 


Mr. Chairman: Excuse me. We have a few more questions, 
so we can just wait with your answer to that. 


Mr. MacQuarrie: I found your brief interesting and 
constructive. There are aspects of it I do not fully subscribe to. 


Mr. Baar: I would be surprised if it was otherwise. 


Mr. MacQuarrie: There are two things about the question 
of judicial control over the administration of the courts that 
strike me. The first is that we are, in effect, depriving the 
EqdmMini sir acLlonsoimMUsStiCce.. ovou wid). of judicial time that is 
being spent strictly on managerial effort. Consequently, we are 
losing a bit of time there from the point of view of the time 
spent on independent decision-making. 


Second, you deal with accountability, and some analogies 
were drawn with the Ombudsman and the rest of it. I do not know 
how you see it, but what I sort of visualize is that here we have 
a separate administrative unit all of a sudden being created, a 
bureaucracy being spawned. As one who sits on the select committee 
on the Ombudsman, sometimes I get afraid of the rate at which that 
organization has grown and about the effective control the 
Legislature has over the costs. 


I am certainly a firm believer in an independent judiciary 
as far as presiding over trials is concerned, in the 
decision-making process and the rest. As you suggest, there might 
be more co-operation between the judiciary and the present court 
administration. But to turn over the responsibility for 
administration of the courts entirely to the judiciary possibly 
would create more problems than it would solve. That is my point 
of view. You might have an opposite point of view. 
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I wonder if there are any jurisdictions you are aware of 
where responsibility for the administration of the courts, that 
is, the day-to-day administrative control of courts, has been 
totally turned over to the judiciary. 


Mc. Baar: I will take these things in the order you made 
the points. They are very important points, and a lot of judges, 
as well as others, have articulated them. I think they speak to 
some of the problems, but also to some of the misconceptions about 
this. 


In terms of judicial time, it is clear there is going to be 
an increase in the time some judges will be devoting to 
administration. However, if you set up a framework within which 
the judiciary as a whole operates, you are doing two things. 


First, you are creating some specialization where you will 
not have judges in local courts having to do as much detailed 
administration because there will be a judge presiding over a 
larger number of judges who will be able to take over some of 
those functions. In areas where there has been some-- 


Mr. MacQuarrie: Courts) tend to get ‘a Littdeybit 
political; too: 


Mr. Baar: I do not have any problem with that; well, I 
have some problems with it. It is not something that shocks me or 
anything like this. Part of the problem is that at this stage 
judges, because they are reticent to entrust certain 
responsibilities to an official who is not really responsible to 
them, will sometimes wind up doing administrative tasks that could 
as easily be done by someone else. 


In the summer I worked with Chief Justice Deschénes, I 
remember him taking time aside to sit down and figure out which 
judge should be sitting in which city at which time over the next 
year. I said to myself, can he not get somebody to draft something 
like that up? Does he not have a research assistant? Does he not 
have somebody else who is working in the court support staff? He 
said it was something he had better do himself because of the 
sensitivity involved in it and because that official was not 
someone he had appointed or that he was confident would operate 
fully under his direction. There are a lot of judges who are 
reticent to delegate administrative tasks, even though this would 
reduce the amount of time they spend on administration. 


Mr. Breithaupt: That particular pastime might well be a 
good responsibility for him as the senior person who should know 
qualities and preferences and abilities of certain judges. 


Mr. Baac: The point is-- 


Mc.) Breithaupt':: Not’ too much "Gime. 
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Mr. Baar: Yes. Some of the mechanics of it need not be 
done by the judges themselves. It is the difference between 
managing something and then carrying out day-to-day operations. 
You need to have control over the general policy, the 
understanding of these things. In a lot of courts those kinds of 
judgements are very effectively made by court staff. 


The problem is the court staff often find themselves sitting 
in the courthouse. They will sit in the courthouse down here on 
Queen Street and the judges will be thinking they work for the 
guys down on King Street and the fellows on King Street say: ''They 
are over there with the judges." The administrators are often 
caught in the middle. 


Mr. McQuarrie: Or they are out at 2 o'clock for a golf 
game. 


Mr. Baar: The next question becomes, how do you enforce 
that kind of standards on that servicing? The problem is that the 
Attorney General cannot do that. The newspapers today were all 
full of criticisms being made by a leader of one of the parties in 
the Legislature of the comments made by a particular judge. There 
is no way the Attorney General could either phone him up or 
publicly chastize him for those remarks. 


If you have any kind of responsible system, then it is the 
judges themselves who should be figuring out how to deal with 
something like this. I think that is the sort of thing that does 
not come from discipline. It comes from developing enough 
education so the judges realize something about what the crime of 
rape is all about and realize its incidence and so they have more 
sensitivity and understanding to it. But that requires you to 
develop educational programs. 


You cannot fire a judge; you are stuck with him. The problem 
is how do they educate themselves to understand things in order to 
be responsive to changes that occur in society? They are not going 
to accept the lead of a cabinet minister. They will accept the 
lead of their colleagues. So you are figuring out how to develop a 
system that does that. You are not spawning a bureaucracy; the 
bureaucracy is already there. It is already consolidated under a 
single assistant deputy minister within the department and it 
would be a question of shifting the leadership at the top and then 
developing the techniques for making it work. 


Frankly, I see an effective court administrator operating 
with fewer personnel rather than more. Much as I would like to see 
my students who are interested in this field succeed 
professionally and obtain jobs in the field, I suspect that good 
responsible court administration could reduce the need for a 
larger number of personnel than now exists in the department. 


Again, it would be very difficult for something as sensitive 
as this to be dealt with by a minister who is seen as someone 
Outside the courts. It is really difficult for him and for his top 
officials to be able to deal with this as effectively as would 
Occur within a province-wide setup. 
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Mr. MacQuarrie: Although I have the highest regard for 
the judiciary, I am inclined to think that effective control over 
some of their expenditures by an agency such as the ministry is 
desirable. I think in one of our committees we heard of some of 
the perks our judges were getting and a desire for more. It is a 
question of how much to give wher2 and how to control this. 


3 °p.m. 


Mr. Baar: This is one of the reasons the kind of thing 
that Deschénes talked about was the judicial council, the 
responsibility within the chief judges of the various courts. An 
individual judge may see different things he could benefit by, but 
someone responsible for the courts as a whole is looking at the 
total work demands that are there and part of what they are trying 
to do is figure out how to deal with those effectively. 


Findings I have seen indicate that the more unified and 
consolidated a system is, the more priority is given to effective 
administration and the lower the priority given to perks going to 
an individual judge. Some of this is based on things I have 
observed in the United States where there is a great diversity of 
work going on, but I have seen instances of where a judge who is 
considered to be rather uninterested in the administration would 
be elevated to a position of chief judge of a court. His 
administrator would then show him the various statistics about 
work load. He would look down there and he would say, 'Do you mean 
my colleague out in this town is taking off at noon every day? I 
oo until five o'clock. Let me get on the phone and give him a 
call. 


The chief judge talks to another judge and says, ''How about 
working harder, putting in more time?" Nobody can say that 
interferes with the independence of the judiciary. I do not know 
how you would do it within the present system as effectively and 
be able to follow through on it. 


What I am proposing here is something that many judges 
Support. Some judges oppose it; a lot of them will say, "I do not 
want some chief judge in my court telling me what to do in my own 
locality.'' What I am proposing and supporting is something I think 
would be better for me as a citizen and as someone who may at 
various times have to use the courts. I would like to see them 
being able to work more effectively. 


Mr. MacQuarrie: What about other jurisdictions? 


Mr. Baar: In this case there have been major changes in 
the statutes affecting the Supreme Court of Canada and the Federal 
Court of Canada. These were passed in 1977, at the same time 
changes were made in the authority of the Auditor General, so now 
the registrar of the Supreme Court has the status of a deputy 
minister. He has control over his own budget and can allocate and 
ceallocate without having to go through the Department of Justice. 
The same sort of thing operates for the Federal Court of Canada. 
They do not operate as a total system. 
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Changes have been made in British Columbia, for example, 
where there is specific authority. it says that in matters of 
judicial as opposed to court administration, the director of court 
services is answerable to the Chief Justice. 


There are provisions in other provinces that give somewhat 
more discretion to the judiciary. One of the models that some 
Canadian judges have rererred to is the operation of the federal 
courts in the United States. I question initially whether these 
would apply because they have a basically different constitutional 
system than we have. However, I went back and read some of the 
history of the operation of the federal courts in the US and I 
discovered that in the 1920s the administration of the US federal 
courts was under the responsibility of the Attorney General of the 
United States and it remained that way. 


There were a few radical, rabble-rousing judges who were 
going around saying that they ought to have control over the 
courts, and all the respectable judges said that should not be 
done. Then, all of a sudden, something happened that changed their 
minds. It was the proposal by President Franklin Roosevelt in 1937 
to substantially expand the size of the Supreme Court of the 
United States--what his opponents called court packing--in order 
to get that court to make decisions that would support his New 
Deal legislation after it had been overruling him. 


Mr. Breithaupt: Nine old men. 


Mr. Baar: They wanted to do something about that. All of 
a sudden, all these judges who felt the Attorney General could 
take care of administering their courts began to wonder whether or 
not there was a better way to do it. Opinion suddenly changed and 
there was substantial support for a different system of 
administration with an administrative office that was directed by 
what is called the Judicial Conference of the United States. Prior 
to that time, the Judicial Conference of the United States was an 
advisory body similar to the one in section 93. 


After that, I concluded that the differences between 
American and Canadian courts were not so much a function of the 
different constitutions as they were a stage in historical 
development and the fact that in general our courts had not been 
subject to the kinds of political challenges that had occurred in 
the US. 


It seems to me that we now are changing in Canada. We have a 
Charter of Rights. In the most sensitive issues, no longer does 
the federal government or the provincial government have 
authority. The most sensitive issue is, does any government have 
authority or is this something that is reserved as a right of the 
citizen? 


Inter jection. 
Mr. Baar: This is why last year, before the Valente case 


came up, I talked to one judge who said, "Hey, maybe we could get 
this Deschésnes report enacted through section l1l(d) of the 
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Charter of Rights." I said, "What do you mean?" He said, "There is 
a provision in there for an independent judiciary." I said, "That 
is ridiculous. Who could ever argue that section 11(d) would 
require implementation of this report, no matter how wise I think 
it is?'' Within a matter of a few months, exactly those kinds of 
questions were raised in litigation. 


I think that is a signal. For decades the main thing we 
argued about is who should be responsible for appointing judges, 
the feds or the provinces. The whole concern was whose side they 
would come down on in a major constitutional case. Now we have a 
Charter of Rights and what is being discussed is the independence 
of those judges because they are now deciding cases between the 
government and the people. 


This is clearly going to be one of their main activities for 
the next several years.I do not think the kinds of things I talked 
about here are going to go away. I do not think you are going to 
be able to solve them between now and March 7 either. That is why 
I have simply asked you not to make an immediate judgement, not to 
preclude what I see as a development that is going to evolve over 
the next several years, when we are going to be seeing some effort 
to try to redefine the role of the judiciary. 


I think judges are going to take an expanding interest in 
administration. A number have already done so. We have to leave 
open the opportunity for that to develop to the extent we can 
develop a more coherent and effective system as a result. I think 
we are going to be very much the better for it. 


Mr. Chairman: Have you concluded, Mr. MacQuarrie? We 
have two more questioners and we want the Attorney General to make 
a response. I will ask the questioners to be brief so that we stay 
on schedule. Mr. Renwick, you are next. 


Mr. Renwick: Mr. Chairman, I appreciate your focusing 
Our attention so early in the consideration of this bill on this 
principal question, or one of the principal questions, in the 
bill, that is, the new provision of section 92. I certainly have 
been wondering for some time whether it is a restatement of an 
existing situation in Ontario or whether-- 


Hon. Mc. McMurtry: I should perhaps interject, Mr. 
Renwick. I am glad you brought this up. Section 92 is a little 
confusing because it says "new." That is according to drafting 
parlance. It is new as far as the Courts of Justice Act is 
concerned. The language contained in section 92 is exactly what is 
in the present Ministry of the Attorney General Act. From that 
standpoint, there is nothing new about it. It was felt that what 
was in the Ministry of the Attorney General Act should be restated 
iniithdis: acts 


Mr. Renwick: I appreciate that. I will start again. The 
principle is a crucial one here, and all I can do is to give my 
perception of the role between the judiciary and the Attorney 
General as I have seen it over time. 
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For practical purposes, up to and including the time of 
Attorney General Wishart, whatever the principles were, they were 
basically submerged. The courts had gone on for a long period of 
time and the relationship between the judiciary and the Ministry 
of the Attorney General with respect to administration was not a 
topic that was of great moment. The courts had been functioning 
that way for some considerable time and there had developed a 
certain intermingling of administrative responsibility between 
ministry officials and the judiciary which was generally and 
basically accepted because the courts were functioning that way. 


Nobody raised the question of who had the ultimate 
responsibility for the administration of the courts, although I 
would have assumed that people looking at the courts and asking 
themself that question would have referred to what the Ministry of 
the Attorney General Act has undoubtedly said for a long period of 
time. I appreciate the Attorney General bringing that to my 
attention. 


Se LOR pme 


As we moved into the interregnum between Attorney General 
Wishart and Attorney General McMurtry, when the late Dalton Bales 
was Attorney General and the question first came up as a matter of 
significant importance, unfortunately Dalton Bales stumbled on 
that, and I believe that played a significant part in the short 
tenure he had as Attorney General. As a result, the government 
brought in one of its principal fire extinguishers who did nothing 
about the problem because of the collision which had occurred. 
When that fire was extinguished, of course, Robert Welch moved on 
to a number of areas where his capacity as a fire extinguisher is 
very valuable to the government. | 


I will be fascinated by the Attorney General's response. It 
is very interesting that when the present Attorney General came 
into power he recognized what had happened. The ministry then set 
out to develop a number of devices to reassert the need for the 
administration of the courts to be improved over a period of time. 
It is fascinating, of couse, that his original white paper was 
really modelled on Deschénes; it antedated the Deschénes report. 


The great healer, the effluxion of time, now has allowed the 
Attorney General to revert to the very principle which caused the 
early demise of Dalton Bales as Attorney General of Ontario. 


It has been a fascinating relationship between the judiciary 
and the Ministry of the Attorney General in trying to solve the 
problem of the efficient processing of cases through the courts 
consistent with the concept of justice. But I am inclined 
therefore to dispute, in the reality of the political process, 
some historic dichotomy. There has been a sense of an 
intermingling of relationships in Ontario, which has been very 
important in the evolution of the system. 


At the present time, because of the passage of time, because 
of the pressure of the need for administration to become important 
in the courts, the Ministry of the Attorney General and the 
judiciary have, in a sense, been wrestling with the problem. I do 
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not have any sense--the Attorney General could tell us, because we 
do not have any way of knowing--that the chief judges in the 
courts are hostile to a restatement or to a continuance of this 
principle. 


It may be they are hostile, but I do think it has come up 
against two simple rules that I have gone by, which are that 
lawyers as a rule--and I admit the usual odd exception to 
that--are lousy administrators, because of the nature of the 
profession on one hand. The second rule, and a corollary to that, 
is that no lawyer will admit he is not a good administrator. 


So you get this strange problem that they then become judges 
and they still think they are good administrators, when any 
objective survey of the courts in the province would indicate that 
by and large, with very rare exceptions, they are lousy 
administrators. 


But with the evolution and the present incumbents in those 
courts, and the way in which the situation has developed, you have 
had a different perception of administration. I think the 
celationship between the judiciary and the Ministry of the 
Attorney General, by and large, has improved as it has had to 
focus on the question of administration. 


The other device which the ministry came up with to get 
around this guestion of a direct confrontation with the judges was 
to develop the project system. You produced a project in a 
particular area to improve the administration, such as the unified 
family court, and that has been a very useful and valuable device. 


I just wanted.to express my particular perception of what 
that relationship has been over time. On the other points, which I 
will certainly look at very carefully as we come through the 
clause-by-clause discussion of the bill, I substantially agree 
with a number of the proposals you make. 


During our clause-by-clause debate of those particular 
points, I will certainly be interested, with respect to the 
assertion of the independence of the judiciary in the range of 
appointment, removal and retirement of those areas. But this 
principle question seems to me to be basically a pragmatic one at 
this point. Unless I am wrong, and the Attorney General can tell 
me, I think the role of the chief judges in the various courts, 
which has evolved as this pattern of administration has developed, 
would lead me to believe they are not opposed to the continuance 
in Bill 100 of this particular method, if one has to settle the 
principle. 


Being an easy-going person myself, I think I probably would 
have left it out and let it grow like Topsy, let it develop rather 
than reasserting the principle. Even with the principle having 
been asserted, I would be surprised if the Chief Justice of 
Ontario, the Associate Chief Justice, the Chief Justice of the 
High Court, the Associate Chief Justice, the chief judge of any of 
what will be the district courts or the chief judge with respect 
to the provincial courts--by and large they have co-operated with 
the ministry in their sense of improving the administration. 


ye 


I think the ministry has a hell of a long way to go in 
improving the administration of the courts when you think of the 
significant, at least casual statistics that we hear of from time 
to time about the processing of cases through the courts. 


I have gone on at a bit of length because I did want to add 
my nickel's worth to this view of this problem. If you have any 
information as a result of the work in your courses that you think 
would be of assistance to the committee on the fundamental 
question of whatever these rearrangements are that are embodied in 
this Bill 100, as to how that will improve the processing of cases 
through the courts, I would be interested to have access to that 
information, and I am certain some of my colleagues would. 


I know some of your students have done studies with respect 
to particular courts in particular areas as to how long it has 
taken a case to get from point A to point B to point C, and the 
ultimate period from the dispute entering the justice system until 
its actual settlement in a final sense. Some of those figures 
would be quite shocking to lay people. They are shocking even to a 
person such as myself who has been removed from the practice of 
law for a while. 


Could I ask the professor if he would comment briefly on my 
view of history? 


Mr. Baar: I will try to talk a little faster than I 
usually do. Your view of the history was really at the political 
level in terms of changes in the ministry. From a court 
administration point of view, the key thing that happened was the 
Provincial Courts Act--I was going to say 1968 or 1969, one of 
those years--which shifted from municipal or local administration 
to province-wide administration of those courts, and that becomes 
a key element in this history. 


I think you can see the effects of it even today, because it 
is not the Chief Justice of Ontario or the Chief Justice of the 
High Court who is as concerned with problems of administration, 
because in every case they deal with, counsel is before them and 
if a point comes up, if a problem arises, they can ask counsel to 
research a point to deal with the problem. In a sense, the lawyers 
become an extension of the court. 
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At the provincial court level, in family court, in 
provincial offences court, in criminal division, in civil court, 
enormous numbers of people are there without lawyers. They are 
there to deal with problems. There is an important role for staff, 
whether it is social work, training, probation and so forth. It is 
in those areas where there is much closer contact between 
administration and the judges in their adjudicating functions, and 
I think you will find generally that while chief judges in those 
courts are supportive of the ministry and have worked with the 
ministry because they want to improve the courts, a lot of the 
pressure and the interest in developing independent and 
responsible court administration has come from those judges in the 
higher volume courts, in the ones in which they have to deal with 
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problems where they cannot rely as much on lawyers, where they are 
not dealing with a smaller number of cases on which they can 
deliberate over a longer period of time. 


This is the key thing historically that has given this issue 
more visibility and made it something that is of more direct 
concern. Of course, as a nonlawyer I would agree with you that 
lawyers do not make good administrators. One of the problems is 
that nobody has proposed that the administration of courts be 
taken out of the hands of either the judiciary or of the one 
ministry of government that is dominated by lawyers. 


We are going to have lawyers in any event. I would see an 
important role for professionally trained court administrators, 
those who are familiar with that field, and I think they can only 
be effective when they are in a setting where the judiciary is 
confident that when questions arise they can have some influence 
over the direction that those professional administrators take. I 
think that can only happen when they are responsible directly to 
the judiciary and they are then in a position where they can 
operate with somewhat more discretion and develop their abilities 
and their functions somewhat more fully. 


Mr. Gillies: Mr. Renwick asked a lot of the questions I 
intended to pose to the professor, but I just want to enlarge on 
it. I found, as Mr. MacQuarrie did, your brief to be very 
instructive indeed. I do not think there can be much question that 
our court system and our courts administration is going to evolve 
partly as a function of the Charter of Rights and Freedoms. I 
think it has changed and will increasingly change the role of 
responsible government and its relationship to the courts. 


You do mention in your brief that you think this will be an 
evolutionary change. I would have to think though that in the next 
while some policy directions will be taken or will have to be 
taken to start the evolution. 


With your knowledge of the courts administration system 
across Canada, ace there some areas in other provinces where there 
is some movement that we could be emulating? Are there some things 
that we could be doing now or in the near future that we are not? 


Mr. Baar: The kinds of things that I had observed in 
British Columbia, for example, and there may be some alteration in 
this due to the changes in direction in government policy, but 
under both the Social Credit and the New Democratic governments 
there was a move to involve the judiciary more directly and to 
recognize in the statutes that they had authority over 
administrators dealing with matters within their jurisdiction. 
This is somewhat similar to provisions here. 


There was also a move made to allow consultation on budget. 
There was actually a portion of the budget for the courts which 
was placed under the control of the Chief Justice there. I was not 
as sympathetic to that as I would be on some move that would allow 
some consultation on budget and budgetary needs. 


For example, what was recommended on the Deschénes report, 
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which I think reflected his experience in Quebec, was some notion 
that the judiciary have an opportunity to see the budget that has 
been proposed by the ministry, have a chance to comment on it and 
have an opportunity for their comments to be forwarded to treasury 
board or, as it would be in Ontario, to Management Board of 
Cabinet and to the Legislature. 


Right now, judges will indicate their concerns, but they do 
not feel it is appropriate for them to appear before a committee 
such as yours if they are in a position where their own voice 
cannot be heard. I would like to see some consultation and 
decision sharing in matters of budget so there could be some 
notion as to what their priorities would be in this so that 
regardless of the outcome of the process you would have a chance 
to see what their concerns were and how they might differ from the 
priorities stated by the ministry. 


I would see this as a useful step, and I think there are 
ways in which it could be indicated that that was among the items 
which perhaps could be considered by the courts advisory council. 


In this legislation we are in a position where that could be 
considered because subsection 93(2) does provide that the advisory 
committee can consider matters that are appropriate on its own 
initiative. I think now the legislation is good on that. 


I think part of what needs to be done is that some of these 
suggestions need to be made so the judiciary realises that maybe 
it ought to start considering how much some of the things they 
think are valuable would actually cost, so they could also start 
asking themselves what the tradeoff might be and what their 
priorities would be, in terms of whether they need to develop the 
Management information system, some statistical system, or whether 
the emphasis should be on obtaining some computer assistance in 
some of their case-scheduling mechanisms, or whether priority 
should be placed on other areas. I think that would force them to 
consider the needs of the court system as a whole. 


I think if they started gaining knowledge of those issues, 
you would not find the leadership in the judiciary saying the main 
priority should be increased travel allowances, or a chance to 
have the government pay for certain other personal things, because 
they would get a sense of what the total picture looked like. 


Mr. Gillies: You mentioned earlier, and we had a bit of 
levity in the committee about it, the administrative capacity of 
lawyers. I think if anyone ever had any doubts in that area they 
should read this morning's Hansard when we were trying to schedule 
the committee for the next week or so. I guess the question that-- 


Mc. Breithaupt: I thought the lawyers did rather well. 


Mr. Baar: You did a much better job than professors I 
have known under similar circumstances. 


Mr. Gillies: I guess the question that arises out of 
what you just said is that whether or not the budgetary priorities 
are going to be set by government or are going to be set by the 
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judiciary, obviously there will be limits on what is available in 
terms of funding. 


In your experience and in your study of this area, do you 
think there would be the capacity or the discipline within the 
judiciary to actually set priorities and discipline itself in a 
budgetary sense, or would we possibly exacerbate an acrimonious 
situation between government and the judiciary because of 
financial demands? 


Mr. Baar: There is always the possibility of that. I 
think there is a better opportunity--thevy may be sensitive to the 
problems as a result and be concerned with them. But frankly I do 
not think the ministry is in a position to exert that kind of 
discipline. They may want to, but they also do not want to be in a 
position where they are accused of interfering with the judiciary 
in its operations. 


So, again, you are better off saying: "Okay, you want to be 
independent. Be independent institutionally and figure out how to 
deal with the resources you have as an institution." 


I think it would contribute to developing that discipline, 
while I think, given the size of the judicial budget, it would 
give them some flexibility to allocate towards priorities, which 
would allow them to begin to meet some of the problems that the 
judiciary themselves realize will occur here. 


This is something that I think is a longer term sort of 
thing, because this is not the sort of thing that is now handled 
within ai judicial council) ore withiniithat fr ameworke.aiw tas 
something I would think would really contribute to their effective 
functioning over the long term. I think there are a number of 
judges who would see this as a constructive development. 


Mr. Gillies: The crux of what I am getting out of your 
comments really is that section 93 in this act is probably a very 
positive step, as long as the terms of reference for it are 
sufficiently broad that the judiciary can assume more 
responsibility for its own administration. 


Mr. Baar: Right, and you have a basis for that in the 
legislation. Section 94 is one that bothers me because it seems to 
gay, YOu; Ccan.go. this faren but eou cannotego fanyedturther.-. 


I would like to be able to see that at least as the point 
where, as I mentioned, if a court decides that we really have to 
take some initiatives to reduce delay, and these may involve the 
structure of the scheduling system rather than simply which judge 
sits in which courtroom, that that be something they realize they 
are authorized to do and they do not feel they have to check back 
with the ministry before they go ahead and do that. They realize 
that the statute authorizes them to take an initiative in those 
kinds of organizational matters. 


Mc. Gillies: Thank you, professor. 


Zo 


Mr. Chairman: Thank you. We return to you, minister, and 
I am sure you have a few comments. 


32 S0NDs mt: 


Hon. Mr. McMurtry: Yes. We have a very long and 
interesting history, and if I were to attempt to indulge myself in 
the entire history, the evolution, we could be here for many 
weeks, without any exaggeration. I would like to thank the 
professor for his important contribution to this debate. I regret 
I was not here at the outset of your presentation, professor, but 
I had read it; and I was luncheon speaker at Mr. Walker's 
conference on domestic violence. 


would like: to*say. atthe outset’ that. 1°think itcis 
important that in this whole evolutionary processs we do have 
academic institutions that have decided to make a specialty in 
this area. This is something that is relatively new, in the past 
decade I would think, and they certainly would be a very important 
part of this evolutionary process so far as it relates to the role 
of the government and the judiciary in the administration of the 
courts, particularly with respect to how we implement any changes. 


Quite apart from the issue of the judicial independence, 
there is a very vital issue as to how more effective management 
techniques are brought to bear. There is one question about which 
there could be no doubt. Despite any shortage of resources that 
may be the case in particular areas of the province, we certainly 
are a long way from making very efficient utilization of our 
existing resources. When one looks at the actual time that courts 
are in session throughout this province, one realizes we have a 
long way to go, regardless of who administers the courts, to 
provide for more efficient utilization of the existing resources. 


This is an issue that has preoccupied the Ministry of the 
Attorney General for more than a decade now, since the Ontario Law 
Reform Commission report on the administration of the courts in 
1972, and the central west project, which was introduced in 
1974-75. Then there is, of course, our famous white paper of 1976, 
which was a very bold and imaginative approach, saying in effect, 
"Okay; because of some of the problems, particularly the 
perception of joint responsibility in relation to the 
administration of the courts, we will hand it over to the 
judiciary through a board, a judicial council made of senior 
judges, with, of course, the allocation of the appropriate civil 
servant resources and managers to be involved in that." 


This certainly put the cat amongst the pigeons, if I might 
use that expression, and brought the whole issue into focus to an 
extent which I think had never been achieved prior to that time. 


For example, one of the recommendations of the Ontario Law 
Reform Commission was for the Ministry of the Attorney General to 
take a greater role in providing for more efficient administration 
of the courts and, of course, encouraging the use of more modern 
and up-to-date management techniques. 


It is rather interesting because as a practitioner at that 
time--I was not a member of the Legislature--I can recall 
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discussing the issue with a number of members of the profession 
who were concerned about whether the Attorney General, as a major 
litigate in the courts, was going to have too much control over 
the administration of the courts, particularly with the perception 
that somebody in the ministry might be able to have some influence 
over which judges would hear which cases. This, of course, would 
have been entirely wrong. In any event, this was one of the 
debates that my predecessor, Dalton Bales, got caught up in. 


It is rather interesting that when the white paper was 
published and said in effect that maybe we will hand it completely 
over to the judiciary, the shock reverberations throughout the 
profession were very considerable. I do not think it is an 
understatement to say that the profession, through its 
ocganizations, was collectively horrified at the proposal simply 
because the profession recognizes, as has been said on several 
occasions, that while we have a very distinguished judiciary, it 
does not necessarily mean a good lawyer or distinguished jurist 
makes a good administrator. In any event, that provoked a very 
healthy debate. 


The proposals were very seriously resisted by organizations 
such as the Advocates' Society, which in effect reversed an 
earlier position and stated that if there was going to be any 
degree of accountability in relation to the administration of the 
courts, the responsibility would have to remain with the Ministry 
of the Attorney General. 


Newspapers like the Globe and Mail thundered from their 
editorial pages at the suggestion that the incumbent Attorney 
General wanted to undermine his traditional accountability. The 
Attorney General had always held responsibility for the 
administration of justice in the province and this was nothing 
short of an attempt to abdicate a very fundamental, historical 
responsibility. I mention some of these comments, not to suggest I 
necessarily agree with them but to provide some of the historical 
parameters of the debate while it raged. 


Interestingly enough, the Deputy Attorney General and I 
visited Great Britain in January 1977 and met with a number of 
people involved in the administration of the courts in the United 
Kingdom. Before going over, we sent our white paper to the Lord 
Chancellor and asked that his staff might do an analysis of it for 
him. As many of you know, the position of Lord Chancellor is a 
very unusual constitutional anomaly in the British system inasmuch 
as he is the head of the judiciary and a member of the cabinet. 
Many of his roles would be performed by an Attorney General in the 
Canadian system. 


The Lord Chancellor, Lord Elwyn-Jones, a very distinguished 
gentleman in the Labour government, was very interested in our 
proposals. Interestingly enough, he did caution this Attorney 
General in the area of parliamentary accountability. He obviously 
felt this very deeply. He said our white paper proposals were 
interesting, but to the extent that they undermined the 
traditional accountability of the Attorney General, as he 
understood it in the Canadian system, which is quite different 
from the British system, someone in my position might be a little 
cautious. It was interesting getting advice from that direction. 
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In any event, we felt the white paper was an important 
discussion paper and obviously, as I think Professor Baar has 
acknowledged, helped to inspire my good friend Jules Deschénes in 
his work for the Canadian Judicial Council. While we indicated we 
were not, at least immediately, pushing ahead with the white 
paper, we did want to encourage the judiciary to become more 
directly involved in the administration of the courts. As a 
result, the Ontario Courts Advisory Council was created on an 
informal basis, presided over by the Chief Justice of Ontario. The 
Bench and Bar Council was also created, to be presided over by the 
Chief Justice of Ontario, made up of broad representation from the 
judiciary, the practising profession and the ministry. This body, 
on a regular basis, has addressed many of the administrative 
issues and problems of our courts. 


3:40 p.m. 


I might say that our present Chief Justice--as did his two 
predecessors during my tenure, but since he has been there the 
longest period of time, I have had lengthy experience of working 
with Chief Justice Howland--has demonstrated an enormous interest 
in the functioning of the courts generally which, given his moral 
authority as chief justice, is very important. It has been a very 
positive development. With his advisory body, and with the bench 
and bar committee, it is fair to say that in the last five or six 
years at least the judges have been more involved in this province 
in issues related to courts administration than ever before in the 
History?or* otr province. 


The courts administration section that is before you 
reflects some of these developments, and section 92 is just a 
repetition of what is already in the law of this province. It is 
just a restatement. 


Section 93 for the first time gives an Ontario Courts 
Advisory Council the statutory authority to consider any matter 
relating to the administration of justice. Those are matters 
referred to it by the Attorney General or that it considers 
appropriate on its own initiative. This is a very significant 
development. 


Section 94 clarifies the practice and has been well received 
by the judiciary because it codifies what has long been the 
practice, and that is the authority to assign judicial duties in 
relation to preparation of trial lists, and section 95. Section 96 
codifies the practice which we have attempted to adopt in relation 
to the direction of court staff during any time that a court is in 
session. 


It is important to note that this is part of an evolution 
that has taken place over a relatively short period of time when 
one looks at the history of the administration of justice in this 
province. This is not intended to be the last word, but it is a 
very important and progressive step which recognizes, as we do in 
other sections of the legislation, the fundamental importance of 
the independence of the judiciary, and maintaining that 
independence--the fundamental and very basic concept of 
accountability for the administration of justice. 


28 


When we look to other experiences, we make a grave mistake 
if we become too preoccupied with the experience in the United 
States, which has developed in a much different atmosphere. When 
one looks to the experience in the United Kingdom, for example, 
where they have been reluctant to codify any of these various 
responsibilities, we see some useful guidance. It is not that we 
do not receive some useful guidance from the United States but, 
quite frankly, as I have looked at the American system, the 
Canadian-British tradition is very different in a host of ways. I 
could literally talk for days about my own experiences of looking 
at the US experience. We have to put all of this into perspective. 


The truth of the matter is that there are many subtle 
dimensions in respect to the relationship between the Attorney 
General and his ministry and the courts, relationships which are 
very difficult to codify although in the view of some they would 
like to see this greater codification. 


One of the reasons it is obviously difficult to codify in 
legislation is that there are so many subtle relationships which 
you might say are based to a great extent on mutual trust and 
confidence, as any human relationship must ultimately be if there 
is going to be any degree of success. The interaction between the 
Ministry of the Attorney General and the judiciary, as I say, 
happens at many different levels, and a rigid demarcation is 
really impossible. It is the nature of the dynamic of the ongoing 
relationship that is going to result in improvements that must be 
found for a more effective administration of the courts. 


We have for the first time given the Ontario Courts Advisory 
Council a very significant statutory role. There is nothing in the 
British Columbia experience that impresses us at all. I think we 
have gone farther down this road than British Columbia. The 
consultation that takes place between the ministry and the senior 
members of the judiciary on a whole host of matters on a 
day-to-day basis includes consultation with respect to budgetary 
matters. 


I reiterate that while one recognizes this whole complex 
issue is still in a state of evolution, I think we have learned a 
great deal in recent years--the judiciary, the senior members 
thereof and the Ministry of the Attorney General--about our 
respective roles. While we attempt in every way reasonably 
possible to respect the vital importance of the independence of 
the judiciary, I think at the same time there has developed among 
many of the senior judiciary an increasing awareness of the 
importance of parliamentary accountability for the administration 
of justice. 


There is a further dimension, one that I discussed with Mr. 
Jules Deschénes, which, given their particular problems in Quebec, 
he perhaps had some difficulty understanding and which does not 
appear to be really reflected, as I recall, in his report, and 
that is the importance of avoiding the involvement of the 
judiciary in the political arena. I am talking about public 
disputes, whether they be over budgets or over other matters, 
because while many of our judges would perhaps like to enter the 
public arena and debate from public platforms the need for higher 
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levels of compensation and greater resources, I think the majority 
of the judiciary recognize that there are some very significant 
risks as well to the administration of the judiciary. The public, 
if such a thing as public accountability is going to be 
maintained, will also wish to discuss a number of sensitive areas 
that guite frankly relate to the utilization of our courts. 


Therefore, I think we have to be very cautious about the 
extent to which we encourage the judiciary to become embroiled in 
the political arena. When you are dealing with the administration 
of the courts, you are dealing with problems that, as we all know 
when we discuss these over the years in this justice committee, 
have so many human dimensions; dimensions that will continue to 
challenge the most capable court administrator you can train, 
Professor Baar, because you are dealing with a system that really 
is very vulnerable to human frailty of one kind or another. So it 
is not a question of pointing a finger and saying it is the 
lawyers or the judges or the ministry or anybody else who is 
responsible for problems that we have in the administration of 
justice. It is a collective responsibility. 


JeDUrp sm. 


We are not going to make improvements until we convince more 
people than we have in the system that there is a collective 
responsibility here. One segment of the administration of justice, 
whether it be the judiciary, the Ministry of the Attorney General 
or the profession as a whole, is not going to solve these problems 
unless we maintain this very healthy interaction, which we have 
attempted to develop over the years. 


I am not suggesting, coming back where we started from, that 
the white paper on courts administration was not an important 
document. I am not suggesting that at some time in the history of 
this province, perhaps sooner than later, the fundamental 
recommendations in that paper would not be appropriate to the 
administration of justice in this province. I am not saying that 
our white paper is buried, because obviously there are many 
aspects of this legislation that reflect some of the principles in 
the white paper and it has already been stated that it has 
encouraged a lot of dialogue with respect to judicial independence 
in the context of courts administration. 


I am simply of the view that before we go the total route as 
suggested in our white paper, at the very least we need to allow 
the sort of evolutionary process to work for a little longer, as 
people become more familiar with their roles. Professor Baar did 
touch on one of these aspects, which is, of course, the role of 
the individual judge. 


There is a very strong tradition of judicial independence, 
not only in relation to government, as there should be, but also 
in relation to other judges. In other words, there is a strong 
tradition of judicial independence when it comes to the extent to 
which the judiciary in our province wished to give the senior 
members of the judiciary the same degree of authority, for 
example, that we see in many of the states in the United States. 
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That is only one aspect that I think the professor touched on, 
which is the significantly different tradition in the United 
States, as I found in my discussions with some of the senior 
members of the judiciary there, who tend to run their courts a 
little more like a large manufacturing concern where the level of 
production is all-important. 


Those are some rather rambling comments in a very complex 
area. There are other aspects of Professor Baar's very interesting 
submission which, quite frankly, I do not think I have the time to 
deal with now. Certainly these will be debated and discussed. 
Speaking very personally, professor, I want to say on behalf of 
the ministry that we are very much obliged, very pleased and 
gratified by your continuing interest in these matters, which is 
totally understandable from our point of view. 


Mr. Chairman: Thank you for your response. Thank you 
very much, professor, for being here with us this afternoon. We 
certainly all appreciate it and we all learned something. 


Mr. Baaris Thankyou, 
HURON COUNTY LAW ASSOCIATION 


Mr. Chairman: Next we have Mr. Dan Murphy, QC, past 
president of the Huron County Law Association; exhibit 16. 


Mr. Murphy: Mr. Chairman, Attorney General and members 
of the committee, first of all, our president, Peter Raymond, was 
not able to be here today. If my comments are somewhat rambling, I 
apologize, but I will try to be as concise as possible. 


Maybe I should introduce myself fully because that does have 
something to do with what I have to say. I practise law in 
Goderich, Ontario. It is the county town of Huron county. There 
are five towns in that county with a population of about 50,000. 
The population has changed little in the last 25 years. I happen 
to be the immediate past president of our association and I am 
also a bencher of the Law Society of Upper Canada. 


I would just like to make some brief general remarks before 
I discuss the very short brief that was prepared in connection 
with the specific amendments. You will see that the preamble says, 
"The members of the Huron County Law Association object in 
principle to the scope of this act as to its intent to regionalize 
or centralize the administration of the justice system." 


This is a concern in our part of the province, and I am sure 
it is a concern in most small counties. We do not have high-volume 
courts. The Attorney General referred to the statistics, which I 
have seen also, and sometimes they are kind of shocking. I think I 
should say that I have practised in the courts for close to 30° 
years and the statistics speak for themselves. 


To some extent they may be misleading because of the cost of 
going to court today, because of the pretrials and the pressure on 
everybody to settle cases, which I think is a good thing. As a 
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result, the court may open at 10 in the morning and you spend the 
day trying to settle the matter; or maybe the court sat for an 
hour and the statistics show the court sat for only an hour, but 
the judge would gladly have sat all day. 


I firmly believe lawyers and their clients, with the 
assistance of a judge, can come to a much better result than the 
hammer of the judge who has to decide who is right or wrong in 
black and white. There is certainly a tendency, and I am sure it 
is encouraged, that matters be settled and not proceed through the 
cour sic 


I believe all of us would agree that at least one of the 
functions of the courts is to serve the public. It is certainly 
one of the functions of the judges and it is a prime function of a 
lawyer. Let me say this: The public is not being served as well in 
Huron county today, as far as the number of courts and judges is 
concerned, as it was served when I graduated. I am not suggesting 
for one moment that we turn the clock back. The administration of 
justice is expensive and obviously there had to be some 
rationalization of services, but I would like to give you an 
example. 


When I first graduated, we had a full-time county court 
judge in Huron county, a full-time provincial court judge and a 
full-time family court judge. Just let me take a moment to explain 
that. Basically, the provincial court judge handled the criminal 
and family law work; the county court judge handled the criminal 
work, the family law work at his level and all the civil work. So 
in effect you had what might be described as two full-time judges. 


4 p.m. 


As a result of the new provincial judges act, what has 
occurred is this, and let me deal with the provincial judges act 
for a moment. We have a full-time provincial court judge, but he 
sits one day a week in Goderich, every second week in Wingham and 
every second week in Exeter. It is not full-time for him, and 
because it is not, he spends two days a week helping in Chatham so 
that his schedule is made virtually full-time. 


That has occurred because he does not do the family law work 
any more, and the civil jurisdiction he used to do--careless 
driving, etc., is now done by a justice of the peace. That JP is 
full-time and does live in our county. We are concerned that down 
the road with the provincial courts, civil division, with the 
jurisdiction of $3,000 or $3,500, we obviously would not have a 
full-time person in our county. It would never justify it and no 
one would suggest that it should justify it. 


As far as the family court is concerned, our family court is 
now served by London. I do not want to say for one moment that 
those judges have not co-operated with us--they have--but they 
come to Huron county approximately twice a month. I will just 
mention one provision of the Family Law Reform Act. We act for the 
children's aid society. When we apprehend a child, that child must 
be brought before a court within five days. For close to two years 
we were driving to London, 60 miles for a five-minute hearing. 
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About four or five months ago we were able to convince the 
powers that be to allow Judge Cochran, who is our provincial court 
judge, criminal division, to have jurisdiction to do those 
hearings to save that trip to London. I guess what I am saying by 
summing up, speaking for our area--and I know from discussing this 
matter at meetings of the county and district presidents--I do not 
know whether it is in this act, but quite frankly the act we are 
working from in Goderich is this one, and this one has been 
changed slightly, including the numbers we changed last night. 


I am going to deal with these amendments in a moment, but I 
think you will see from the amendments we are suggesting that we 
are trying to see to it that we do not end up with all our judges 
living in London and travelling to Goderich 60 miles away to carry 
on the judicial duties in Goderich. 


The Attorney General may remember that about five or six 
years ago a committee was set up to advise on sittings. I am not 
sure if it was the Chief Justice or the Chief Justice of the High 
Court. There were members of the Advocates' Society, the Canadian 
bar, etc., on that committee. It is interesting that nobody from 
outside Toronto was on that committee. They recommended that 
certain sittings be abandoned, including Goderich. Thank God that 
did not go any further. You will see some reference in our 
amendments to that. 


I am assuming the Attorney General would have jurisdiction 
under that act to make a joint appointment. I do not know but I am 
assuming he could. Just in conclusion of my introductory remarks, 
it is kind of interesting--and I will try to be candid--when I 
first went to Huron county, quite frankly, the county court 
judge's job was not a full-time job. It was not busy enough. Today 
it is a full-time job. It does all the civil work and it does all 
the criminal work. I do not have to tell you about the increase in 
family law work. Today it is a full-time job. 


If a provincial court judge sitting in Goderich had 
jurisdiction to do the criminal work, the family work and the 
civil jurisdiction up to $3,000, that would be a full-time job. I 
will say quite candidly as to the family law itself, at the 
provincial level we could not justify having a full-time judge in 
our county. I do not believe we could justify having a full-time 
judge for the criminal unless he left the county and helped out in 
Other areas. As far as civil jurisdiction is concerned, that would 
not justify itself either. But I guess if a county court judge 
exercises that triple jurisdiction, one wonders why a properly 
trained lawyer could not handle that. It would be full-time and 
the statistics would then show that man was sitting virtually five 
days a week. 


Those are some remarks. It may be what I have just said 
might be an answer to some of the amendments we are suggesting. 
Perhaps I could just go through the amendments briefly. Subsection 
14(3) is the sittings of the Supreme Court. It now says, "At least 
two sittings of the High Court shall be held in each year in every 
county and district, but when the trial list for a sitting of the 
High Court does not have a sufficient number of cases to justify a 
a DANE Rs sitting, the sitting may be held in an adjacent county or 
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We are very wary of that provision. Again, I want to be very 
candid. In Huron county, we have had sittings where there were no 
cases to be tried. What we have tried to do and what we have done 
is co-operate with the trial co-ordinator to try to tell her well 
ahead that we believe these cases are all going to be settled. We 
try to tell them not to send a judge up to, say, Goderich to start 
on Monday morning because there will be nothing for him to do. 


Second, we have also said we believe he will be here only 
three days, so it would be best to try to arrange something for 
him to do on Thursday and Friday. Sometimes a case gets settled 
and there is no work for him on Tuesday. That happens whether it 
is in Stratford, London or Goderich. We are very apprehensive. I 
am certain that many judges would prefer to try cases in London or 
Toronto. If there is one case on our Supreme Court list, we are 
concerned that the case would be put in London or in Stratford. 


I have clients who would have to travel well over 100 miles 
to either of those courts. It seems to me that section is wide 
enough to do just exactly that. Our law association, and I am sure 
it is the same with most small law associations, is very 
apprehensive about that. 


Our firm practises in Middlesex, Perth, Grey and Huron. I am 
not convinced that by getting all these cases on one list that the 
court will be any more efficient or that it will try any more 
cases. I have been in the city of London when lists folded and the 
super administrator tried to get somebody on at two o'clock in the 
afternoon and could not do it. That is a concern. You will notice 
that our amendment says, "At least two sittings of a high court 
should be held in each year in every county and district except if 
at any particular sittings there are no matters to be heard...." 


In passing, I might say that when I went to Huron county, 
there were four sittings a year in that county. Now there are two. 
The two sittings are each for two weeks. I really think it was 
much better before when we had four sittings of a week each, 
although I must concede that with the two two-week sittings it 
does allow the court administrator, if there are no cases to try 
or not sufficient cases to try, to put that judge someplace else 
for another week. So maybe from an administrative point of view 
that is preferable. We are not complaining. I just mention that in 
passing. 


On clause 26(2)(c), the act I have before me has been 
changed somewhat from the previous drafts. I might refer you to 
subsection 27(3) which says, "For the purposes of arranging the 
sittings of the district court and considering matters relating to 
the court and the judges, the chief judge shall convene a meeting 
of the judges of each region at least once every TEA Drak I take it 
that the purpose of clause 26(2)(c) is to name the regions. I 
would like to make one observation. 


Attached to this brief are the present regions. You will see 
that in our region there are 10 counties, stretching from Windsor 
to Bruce, to the north in any event. Our recommendation is that 
those regions be not more than five counties, for this reason. It 
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depends what this annual meeting is going to do. If it is really 
going to look at the work that is to be done in an area and look 
at judges being on a mini circuit, that does not work with a large 
region. It would work with a region of, say, five counties where a 
judge might say: "I am not quite busy enough. I can go here." 


4:20 “p.m. 


I do not think you are going to get judges to travel long 
distances. I suppose that does not directly affect the Huron 
County Law Association, but it is our observation at least that 
for those annual meetings to be effective it might be better if 
the number of counties were reduced. I must say that--I am not 
sure whether it was the blue or the red draft--if someone had told 
us that there was going to be some super senior judge in London 
who was going to be in charge of some 20 counties--that was 
changed, I am told. I do not know the reason for the existence of 
27(3) but I am told it is to try and organize the courts so 
everyone is kept busy. 


The suggested subsection 27(5) requires that a judge 
assigned to a county or district under subsection 2 shall reside 
in that county or district. Before someone tells me they do not 
have to reside in the county or district now, I agree with that. 
They do not. It has been traditional. 


I will be very candid. There is a suggestion that when our 
present county court judge retires these appointments will be made 
on a regional basis. I might as well be perfectly honest with you. 
Not all, but many appointments come from cities. Judges do not 
like to move, and a judge appointed to our district may decide to 
live in London. We are concerned, when we speak about efficiency 
in administration and look at these statistics, that they will 
look at Huron county and say, ''They do not need a full-time 
judge," and the judge will end up living in London. Then the 
service deteriorates. 


On subsection 27(6), I do not know whether this was an 
oversight, but I should refer the committee to subsection 28(1): 


"The senior judge of a county or district shall, subject to 
the authority of a chief judge, direct and supervise the sittings 
of the court in the county or district and the assignment of the 
judicial: duties of the court ini the ‘county? orédistrict." 


On a quick review of this act, I could not see there was any 
reference to what I would call the single county judge, where you 
have a single judge in a county. I hope we are not being overly 
sensitive, but, again, we had heard, rightly or wrongly, that our 
lists might be administered from London. We want to make it 
absolutely crystal clear that the judge in the county or district 
is the person who has the supervision and direction over the 
sittings of the court and not someone living outside the county. 


Proposed subsection 67(3) is in connection with the 
provincial judge. You will see we are requesting that at least one 
judge of the provincial court shall be assigned by the chief judge 


35 


to each county and district and shall reside in such county or 
qiecract. 


You will note we did not ask for a similar amendment as far 
as the family court judge is concerned because I can see that we 
do not have a full-time one now. We could not justify that. 


In conclusion, what we really believe is most efficient 
would be a joint appointment where one judge at the provincial 
level with a jurisdiction to do the family law, the criminal law 
andylitecyouisaw fit ,othel civilo urd sdiction £063 $3; 000: 


I do not think I can say anything more that might be helpful 
except maybe just this in conclusion. We are very wary that if 
there is a lot of discretion left in this act to the judiciary and 
others, that we may lose our sittings at the county court level, 
the Supreme Court and the provincial levels. When you look at 
statistics, it is very easy to say: "They do not need a full-time 
anything. Ship them down to Perth and we will be able to have a 
man work five days a week, or get them down to London." 


We do not think that is necessary. We think a system can be 
devised that is efficient--the administration of justice is 
expensive--but whereby the public are served. It is very important 
that we not lose the county tradition. I know there has been a lot 
of flak over regional government and things like that. 


As far as the public is concerned--I am sure the Attorney 
General would agree with me--the county law associations have 
helped. In an area like ours, the overwhelming majority of lawyers 
are looked up to and well respected. They are leaders in the 
community, not just in the courts. 


There is an extension of that. I will be perfectly honest 
with you. It is important to have a county court judge living in 
the county. It is important to have a provincial court judge 
living in the county. Those are the people who come out and speak 
to service clubs. Those are the people the public see and they are 
respected. When the public respects the administration of justice, 
it respects the law. 


Hon .UMre McMur fryti Thank? yousvery much,eMrewMurphy. I 
have not seen this submission before today. 


Mr. Murphy: We had to change all the numbers, so it was 
late getting out. 


Hon. Mr. McMurtry: I just mean I have not had a great 
deal of time to reflect on the particulars. I certainly have great 
sympathy with what you have said in your general propositions. I 
do not have any difficulty with them. Given the nature of the 
consultation process that has gone on with the members of the 
judiciary, I am in a difficult position as far as making any 
specific commitments at this time is concerned, other than to 
indicate I think there is a great deal of merit in this submission. 


I will deal briefly with the five proposed amendments. When 
the court wants to maximize its efficiency, as you have pointed 
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out, when it does not have a sufficient number of cases to justify 
a separate sitting, there is no question there is an intention to 
maximize the time of the particular judge. 


I do not quarrel with the principle of respecting the 
important traditions of sittings in specific counties or 
districts. As long as there is one case to be heard, I do not 
worry about the fact that a judge will travel to Goderich just to 
hear the one case. I think the presence of the judiciary, whether 
at a Supreme Court sitting or as the full-time resident judge of 
the county court or the provincial court, is an important 
tradition. 


I agree with your comments, which relate very much to 
respect for the administration of justice in the general area. It 
should not simply be measured on the basis of efficiency. 


We will certainly ceview that, together with the proposed 
amendment to clause 26(2)(c). The difficulty is that this is a new 
concept that has developed with the county or district court 
judges, as they are going to be called. 


They are basically saying, "We think we can create a 
mini-circuit system in order to relieve those parts of the 
province where you have adjoining counties with very different 
work loads." Whether it should be five counties or 10 counties is 
something that will again require some consultation with the 
district court judges who are trying to work out this concept, 
which is still in a developmental stage, as to what they think is 
in the interests of the administration of justice. 


4:20 p.m. 


The subsection 27(5) you suggest says, "A judge assigned to 
a county or district under subsection (2) shall reside in that 
county or district." I think only the federal government can pass 
such legislation. It is my understanding there is a section to 
that effect in the federal Judges Act. I know I have had 
correspondence with the present Minister of Justice strongly 
Sega: the concept of the judge residing in that county or 

LScrrce,. 


Mc. Murphy: Am I not correct that in the county court 
judges act there is a similar provision? It says, "He shall live 


in the,count yor ,istrict.«4 but, ~districtl, sis; capitalized and 1 
think it means the larger district. 


Hones Mr « McoMumtrye, ess 


Mr. Breithaupt: It means one of the traditional northern 
Ontario districts. 


Mora: Murphys: oNo;ralit sisrdifticult a dythinkwitoerefers to 
this district--these districts. 


Mr. Breithaupt: As opposed to the districts of the north. 
Mr. Murphy: That is what I believe. 
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Mr. Breithaupt: That is what I thought "the county or 
district meant. It meant the equivalents rather than what anybody 
else would define as a grouping. Am I not correct in that? 


Mr. Murphy: You would have to read it very carefully. As 
a matter of fact, when you read-- 


Hon. Mr. McMurtry: I know we have had correspondence 
with the Minister of Justice. He has acknowledged that a judge 
assigned to a specific county or district should reside in that 
COUNTYSOrDGRSELace. 


We are dealing with a situation of complementary 
legislation. I am not so sure that I personally understand all the 
dimensions of it. Perhaps Mr. Douglas Beecroft, who is beside me 
and who is one of the architects of this legislation, could 
enlighten both of us as to how we accomplish the goal that we both 
agree is the appropriate goal. 


Mr. Breithaupt: Could he also speak to the point of 
definition that has been raised? I would have presumed the word 
"district," as it has traditionally appeared, has meant what is 
equivalent to a county in the northern part of the province, and 
not somebody's reorganizational grouping of a thing we now call a 
district. I believe it has been the traditional district of 
Kenora, or district of Haliburton, or whatever. Do you think that 
is-correat? 


Mr. Beecroft: Subsection 4(2) of the existing County 
Judges Act says, “A judge appointed for the county and district 
courts of the counties and districts of Ontario'--in other words, 
this is a judge who is appointed for the whole province and not 
just a specific county--"shall reside in the county court 
district." A county court district is composed of a number of 
counties; in fact, as you have indicated, it could be 10 counties. 


But federal legislation, the Judges Act, provides that a 
judge of a county court shall reside in the county and that a 
judge appointed for the counties and districts shall reside in the 
county court district. 


The Courts of Justice Act changes that somewhat by 
indicating that in subsection 27(2) there must be at least one 
judge assigned to each county. So I anticipate that when the 
federal amendments that are necessary to implement the district 
court of Ontario are made, the logical thing for the federal 
government to do would be to say that a judge shall reside in the 
county to which he is assigned. It is in the federal government's 
interest. 


Mr. Murphy: I guess what was concerning us was that the 
thrust of this act is to have a judge appointed for the province 
as opposed to a judge for Huron county or district or region. That 
is the thrust of the Courts of Justice Act, or appears to be the 
thrust of the act. I guess we were concerned that the federal 
complementary legislation might envisage a judge being appointed 
for a region or district--small 'd''--and that the result would be, 
because there was some discussion about it, that this kind of mini 
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regional court would operate out of London and everybody would 
flow from there. 


Mr. Beecroft: But you see that subsection 27(2) of the 
Courts of Justice Act clearly guarantees that at least one judge 
of the district court shall be assigned to each county. 


Mr. Murphy: It says "assigned,'' but that judge could 
live in London. 


Mr. Beecroft: That is right, but the residence would be 
dealt with in the federal Judges Act. It is in the obvious 
interest of the federal government to require a judge to reside in 
the county to which he is assigned because the federal government 
pays the travelling expenses of that judge. 


Mr. Murphy: My only point was that there is a provision 
in the present County Judges Act-- 


Mr. Beecroft: But it only deals with judges appointed 
for the province. 


Mr. Murphy: But we were assuming, maybe wrongly so, that 
when this act is passed, judges would be appointed for the 


province and assigned to a county. 
Mey. Beecroft: That is right. 


Mr. Murphy: Wee were afraid he might*not;have to>live in 
that county. 


Mc. Breithaupt: At the present time, for the formality 
of an appointment is a judge now appointed for a county and also 
made a province-wide appointment so that the person can move from 
A to B? What is the formal sequence of the appointment now? 


Mr. Beecroft: There are two different types of 


appointments. Some judges are appointed for a specific county 
court; other judges are appointed for all of the county courts. 


Mr. MacQuarrie: At large. 


Mr. Beecroft: That is right. 


Mr. Breithaupt: But still in fact assigned or resident 
or mostly used in-- 


Mr. Beecroft: That is right. The chief judge essentially 
decides. For the judges who are appointed for all of the county 
courts, the chief judge has some discretion to move those judges 
around, depending on work load requirements. 


Mr. Breithaupt: But if the judge appointed to the county 
of Perth, shall we say, then chooses to move or chooses to 
co-operate-- 


Mr. Beecroft: He cannot be forced to move. 


Bo 


Mr. Breithaupt: --or whatever, then that person could 


say, "Anything that happens within the county I will attend to, 
but not otherwise''? 


Mr. Beecroft: That is correct. He has the power, because 
of the provisions of the County Judges Act, to sit elsewhere; but 
a judge who is appointed for one county court cannot be forced to 
sit outside that county. 


Mr. Breithaupt: That would not help in sharing the load 
at all if the attitude were that way. I trust that this-rarely 
happens. 


Mr. Beecroft: That is right. One of the purposes of the 
district. court. of Ontario: concept is; to have» all: of the: judges 
appointed in future for the whole province so there would be 
flexibility in assigning judges to the areas that have the greater 
work loads. 


Mr. Breithaupt: That appointment could be for the 
province, and he could be assigned more particularly to the county 
of Huron. 


Mr. Beecroft: That is right. The assignment is done by 
the chief judge. 


Hon. Mr... McMurtry: You had better be-careful that you do 
not have the wrong wording in the patent. I know that chief judges 
over the years have had a little bit of difficulty in moving 
judges from one county to another to help with the increased work 
load because of the words in the patent. 


Mc. Breithaupt: That is what I was presuming. 


Hon. Mr. McMurtry: So if you use the words, for example, 
"and particularly assigned" to a specific county, you would get 
back the old problem. But as I understand it, Mr. Beecroft--you of 
course can correct me if I am mistaken--we do not have any 
constitutional authority to require in our legislation that a 


federally appointed judge reside in a specific area. That has been 
my understanding. 


Mr. Beecroft: I think that is (inaudible) because there 
is a clear statement in federal legislation, and obviously in the 
event of conflict that would prevail. So the Attorney General has 
written to Mr. MacGuigan and, as he indicated, he did strongly put 
forward the idea that a judge of the district court should be 
required to reside in the county to which he is assigned. 


Mr. MacQuarrie: I have one question for Mr. Beecroft 
when we are dealing with constitutionality. It is rather 
extraneous to the present discussion. Does the County Judges Act 
still contain a provision that a county judge may be removed at 
the pleasure of the Lieutenant Governor in Council? 


Mr. Beecroft: No, it does not. 


Mr. MacQuarrie: When did that go by the board? 
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Mr. Beecroft: I do not know. I think it must have been 
some time ago. I have not seen it since I went to law school. 


4:30 p.m. 


Mr. MacQuarrie: I remember having encountered that 
question from some of the learned members of the Law Society of 
Upper Canada in the course of an exam. Having come out of the 
justice building, with the judge's office just down the hall, it 
came as a surprise to me to find the statute provided that. It is 


no longer inten 


Mr. Beeer ort No. 


Mr. “MacQuarrie:)All*right. 


Mr. Beecroft: It is certainly not in the Courts of 
Justice Act. 


Hon. Mr. McMurtry: I am not sure how we are resolving 
this other than to seek some clarification from the federal 
government, because certainly it has indicated it agrees with this. 


Mr. Murphy: I think we will write the federal minister, 
Mr. McGuigan, also, point out what occurred here and make sure 
that occurs. 


Mr. Elston: The provincial court appointments would be 
different. There would be an authority there to insist upon’ 
someone being resident or otherwise. 


Hon seMr: McMurtry: Yes. 


Mr. Elston: What about the question Mr. Murphy asked 
earlier about the possibility of appointing someone to handle a 
joint jurisdiction as a provincial court judge? 


Hon. Mr. McMurtry: We are going to get to that. 


Mr. Elston: Sorry; I thought you were about to terminate 
your discussion. I did not want you to pass over that one. 


Hon. Mr. McMurtry: As to the guestion you raise over 
subsection 27(6), “A judge assigned to a county or district under 
subsection 2 shall have general supervision and direction over the 
sittings of the court," we will clarify that to make sure there 
can be no misunderstanding in a single-judge county. Obviously, 
they would be supervising their own work. We will make a 
clarification to remove any possible doubt. 


With respect to subsection 67(3), "At least one judge of the 
provincial court shall be assigned by the chief judge to each 
county and district and shall reside in such county or district," 
in principle I do not have any problem with that. But we will have 
to consult with the chief judge to see what the present allocation 
La, 


On the issue of joint appointments, we have people in other 
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parts of the province who as you well know exercise on a regular 
basis both the criminal and family court jurisdiction. This is an 
area of some controversy as to the extent to which this should be 
allowed to happen. 


The belief is, and I think it is quite justified, that 
because of the increased level of specialization, particularly in 
relation to family law matters with the new legislation that has 
been passed in recent years, in the public interest it is felt by 
most members of the family court bench that to discharge their 
responsibilities effectively they should specialize in these 
matters that are dealt with by the family court as opposed to 
exercising both jurisdictions. 


That is not to say judges who currently exercise both 
jurisdictions are not quite capable of discharging their 
responsibilities properly. But we will have to get some sort of 
Overview as to what the implications of that will be. In 
principle, I do not have any difficulty. 


Mr. Murphy: I wonder if I could make an observation that 
might be helpful. I feel a little uncomfortable with what we 
suggest in subsection 67(3). I frankly do not think there is 
probably enough work in our county for a provincial court judge, 
criminal division. I would not suggest there is. That is why the 
Suggestion came forward about a joint appointment. 


What is occurring in our county, and I am sure it is 
occurring in other counties, is that the children's aid society 
work is being done before the family court as it must be. As you 
know, in many of the other sections there is joint jurisdiction; 
you can go to the family court or you can go to the county court. 


A great majority of lawyers in our county go to the county 
court. Why? Because they can get on there every week; they can get 
on there in the middle of the week. Family court only sits twice a 
month; so there are virtually no matters coming before the family 
court. I believe more should come before the family court, but 
there are only two sittings a month. 


On the last question of specialization, the county court 
judge exercises criminal, civil and family court jurisdiction, and 
one would wonder whether if the proper appointment were made that 
could not happen at the provincial court level. 


Hon. Mr. McMurtry: I agree with what you say. A few 
years ago I made the proposal that it might be a good thing, quite 
apart from the joint responsibility on a day-to-day basis, for 
provincial court judges to move from one court to another from 
time to time, particularly in centres where it is practical to do 
so, just to have that variety of experience that other judges 
have; even sitting in provincial civil court and what not. To date 
that has been resisted fairly strongly by the judges who sit in 
either criminal or family provincial court. 


I always thought it would be a good thing for them to have 
that different experience, a change of experience from time to 
time in everybody's interest. 
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Mr. Breithaupt: Even within a circuit of three smaller 
counties, one could have one provincial judge resident in each 
county and on circuit in the other two; that is, one family, one 
civil and one dealing with criminal matters and operating in that 
kind of pattern on a circuit, and yet a resident person who could 
attend to other things as may be otherwise required. One would 
have the benefit of the expertise of the person doing one theme 
full time, but the person could also be doing it in three 
locations--a variety of combinations could perhaps develop. 


MrawsMur phy seTheresds oneediffacultysgofstheteiveurt: pi 
Suppose it is great for lawyers to have different judges 
occasionally, but particularly in the winter a lot of judges do 
not want to drive. These are relatively long distances. There 
would be winter driving, hotels and what have you; and then you 
come up and the case folds. The circuits were supported by the bar 
in theory, they were certainly supported by the Advocates' 
Society, but in practice they may not work as well as we would 
hope. 


Hon. Mr. McMurtry: We: willvcertainly«<look at) these 
things. The only other point I was going to make was that, as you 
may appreciate in some of these matters, particularly the latter 
point, some of the administrative challenges are not 
inconsiderable. The principal one of maintaining that presence is 
certainly desirable, and to the extent that it can be accomplished 
administratively we will certainly take a good look at it. 


BARRY PROUSE 


Mr. Chairman: The fourth witness is Mr. Barry Prouse, a 
court reporter from Ottawa. I believe this will be an oral 
presentation. 


Mr. Prouse: Yes. 


Gentlemen, I am Barry Prouse, a court reporter working out 
of Ottawa at the present time. I appear before you today in my 
personal capacity as a certified freelance court reporter in this 
province with some 20 years' experience. I have been an avid 
obser ver and a critic, I might say, of the position of special 
examiner. 


Mr. Breithaupt:' Do wei have a. written presentation, Mr. 
Chairman? 


Mr. Prouse: I will submit one later. 


4:40 p.m. 


The Ministry of the Attorney General has recognized over the 
year's ;?morepariticular lyn think fenl9.7.8s0 thatvastevi ewhot 
special examiners and their relationship with court reporters was 
necessary. The ministry appointed a Mr. Mendel Green, who issued a 
report . Furthermore, Mr. Walter Williston recommended proposed 
rule changes some time ago; we had information on that about three 
or four years ago. 
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Problems and inconsistencies in the field of freelance court 
reporting related to examinations for discovery are not unique to 
Ontario and have resulted in machinery being put in place in other 
jurisdictions to lessen direct government involvement. Those 
jurisdictions include British Columbia, Alberta, Saskatchewan, 
Manitoba, Quebec, the Maritimes and the United States. Freelance 
reporters in those provinces and in the United States are 
permitted to administer oaths and offer their services to the 
general public and the legal profession. 


There are obvious advantages to the public of this province 
and other jurisdictions in having available a professional 
contingent of personnel to be able to freely compete, which will 
ultimately have the following effects-- 


Hons Mex “McMurtry s=Mr > Prouse;#i wonder vif iIomayejust 
interject as it may be of assistance to you. As I understand it, 
this has to be dealt with by the rules, and I am advised that the 
rules committee has approved the principle of the utilization of 


freelance court reporters for examinations for discovery on 
consent. That will be part of the new rules. 


Mr. Prouse: Yes. My submission is that it should become 
a part of the act, if that is possible, because rules can be 
changed by the rules committee from time to time, but an act 
cannot. That was the advice given to me. 


Hon. tit. MCMUL TC Y:— An act can4peuchanged) bul not as 
quickly. 


Mere eLOUBness DULSNOL asc quickly, enateis riche? Should” I 
go7On, sS8iri 


Hon. “Me McMurtry:-Yes. 


Mr. Prouse: This will ultimately have the following 
effects: (1) higher standards through professional associations; 
(2) a lowering of the cost to the parties and the public in 
general; (3) the maintenance of neutrality of government in the 
reporting business; and (4) end the protection and subsidization 
of special examiners, that they should not have captive consumers. 


The aforementioned effects can do nothing but enhance the 
administration of justice in the province. Therefore, I recommend 
--and I refer to -subsection’=105(1),° and’ it affects section 106 of 
the new proposed act--that the Courts of Justice Act stipulate 
that an examination for discovery may be conducted by any 
qualified court reporter and that such court reporter may issue 
appointments for such examinations for discovery and be deemed a 
commissioner for the giving of oaths for such purpose. I think it 
is dangerous to say "any person," and I will explain why later on; 
I use the words "any person" because I understand the new rules 
may read "any person agreed to." 


In my opinion, there is now no real need for the existence 
of the so-called official examiner, since historically it has been 
the reporter who accepts the responsibility for accuracy and 
timely preparation of transcripts; in fact, it is the reporter's 
duty to ensure that the oath has been given. 
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I would like to point out an experience I have had in 
Toronto where the examiner swears witnesses as people come through 
the door. There is a standing joke in Toronto that he has sworn in 
the cleaning lady a number of times. 


Rulings on evidence should not be made by an examiner, since 
not one examiner in this province can be considered qualified. 
There is no examiner, in my opinion, who has the legal training. 
Instead, any objection should be recorded and determined by a 
judge on motion or at trial. 


There is also a practice of the waiving of rulings, which I 
think is more a matter of convenience rather than a matter of law. 
I do not know that you can waive rulings or rights. 


Examiners currently in business in Windsor, Hamilton, 
London, Toronto and Ottawa--and when I say that type of examiner, 
I mean those appointed, who are not connected with the court, not 
the ex officio examiners; I think they are probably required in 
smaller areas of the province--the so-called free enterprise 
examiners, will not be affected by the aforementioned change since 
they are already established in the business of providing court 
reporting services. They would only be faced with healthy 
competition. 


Hon. Mr. McMurtry: This will be provided for in the 
rules. I think that is the appropriate way to deal with it at this 
time. There are a number of people who have some concern about 
this particular initiative. I do not happen to share their 
concern, but I think it would be helpful to see how it works out. 
I share your optimism that the provision of freelance court 
reporters, the provision of that service to the public on consent, 
will work out well. You have our assurance that is going to be in 
the rules. 


The rules also deal with the issue of making rulings. As I 
understand it, the rules will not provide for a special examiner 
to make rulings. I agree with you that never made a great deal of 
sense, because in my experience everybody always did waive rulings. 


Mr. Renwick: I do not understand the precise problem. 


Hon... Mr... McMurtry:, 1. think, the only issue, that. may be 
between Mr. Prouse and myself at the moment is that we are going 
to provide for this in the rules, whereas Mr. Prouse, as he said a 
few moments ago, would prefer to have it provided for in the 
legislation. 


Mr. Renwick: Yes, but what is the background of the 
problem? I do not understand what the problem is. You and Mr. 
Prouse are talking a language I do not understand. 


Hon. Mr. McMurtry: It is the traditional issue under the 
Judicature Act that these examinations have to be conducted by a 
special examiner to qualify as an examination for discovery. 

Mr... Prouse:, Technically, I,think the Judicature Act. says 


an examination must be "in the presence of.'' There was no 
alternative, but the examiners did not conduct them that way. 
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Hon. Mr. McMurtry: Yes, and that has been changed as 
well. 


Mr. Prouse: It was impossible. 


Mr. Renwick: What will the change do if it goes into the 
rules? 


Hon. Mr. McMurtry: It will allow examinations for 
discovery to be conducted by freelance reporters on the consent of 
the parties. 


Mr. Renwick: Without the need for the presence of the 


official special examiner? 
Hon. Mr’.-McMurtry: Yes. 


Mr. Renwick: And this is causing a problem to the 
existing special examiners? Is that the concern? 


Hon. Mr. McMurtry: I am sure it may be of some concern. 
I know right now some people are using freelance reporters for 
examinations for discovery. I may be mistaken, but I think the 
parties agree the transcript be considered as an examination for 
discovery and the counsel for the parties agree the transcript 
that is actually taken before a freelance reporter can be treated 
as an examination for discovery. That is what happens. 


Mr. Renwick: Is that expensive? 

Hon. Mr. McMurtry: I do not know. I cannot answer that 
question. I think some people just prefer the work of some of the 
freelance reporters and there may be greater flexibility with 
respect to the time of examinations and what not. 


Mr. Renwick: And the places. 


Hon. Mr. McMurtry: And the places for the examination, 
yes. 


Mr. Chairman: Are there any further guestions of Mr. 
Prouse? If not, Mr. Prouse, thank you very much for coming. It was 
a pleasure having you. 


Mr Prouse:, Thankyou. 


Mr. Chairman: This concludes this session. The meeting 
will adjourn until tomorrow at 10 a.m. 


The committee adjourned at 4:49 p.m. 
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COURTS ZOP “JUSELCE SAGT 
(continued ) 


Resuming consideration of Bill 100, An Act to revise and 
consolidate the Law respecting the Organization, Operation and 
Proceedings of Courts of Justice in Ontario. 


Mr. Chairman: I see a guorum. The Attorney General (Mr. 
McMurtry) seems to be a few minutes late, but his officials are 
here, and I believe the parliamentary assistant is here. The first 
witnesses will be from the Insurance Bureau of Canada, Mr. Alex 
Kennedy, vice-president and general counsel; Donald Batten, 
president, Mercantile and General Reinsurance Group; and David 
Morrison, vice-president, claims, Commercial Union . Would you 
please introduce yourselves, gentlemen. 


Mr. Kennedy: I am Alex Kennedy, general counsel of the 
Insurance Bureau of Canada. I have with me Mr. Batten on my left 
and Mr. Morrison on my right. 


Mr. Chairman: Would you please proceed with your brief. 


Mr. Kennedy: There are three areas of concern we have 
with this particular bill. Initially, we would like to direct our 
attention to sections 137 to 140, in particular the provisions 
dealing with prejudgement interest. 


The concept of prejudgement interest was introduced in 
Ontario in 1977. The bill does not really make any changes in that 
other than editorial changes. We are not objecting in any way to 
the concept of prejudgement interest, although it is becoming a 
fairly expensive market for insurers. Quite apart from the fact 
that every time a writ is issued and prejudgement interest is 
involved, we are finding in practice that in virtually every 
BEC OE prejudgement interest now rears its head and is a 

actor’ 


That apart, we are not opposed to the concept. We fully 
accept that if an individual is kept out of money for a period of 
time, he is entitled to be compensated for that. Our concern 
simply relates to the fact that in many situations the insurer is 
unfairly penalized by having the prejudgement interest go back to 
an early point in time at which he is not really in any position 
to make an assessment of the value of the clain. 


However, in the last few years, as you know, we have had 
very high interest rates. When you take that fact with the 
extension in the limitation period for automobile accidents from 
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one year to two and the fact that there is a further year in which 
you can serve a writ, there is a fairly lengthy delay there in any 
event. There have been situations in which plaintiffs' solicitors 
have delayed bringing the case ahead to trial, obviously with the 
intention of getting an additional amount by way of heavy interest. 


Our concerno.i1s thateaLtt is notcreally until che -scace at 
which the insurer can get access to the medical records that he is 
in any position whatsoever to make a real assessment of the value 
of the claim. Over the years since prejudgement was introduced in 
1977, there has been a tendency on the part of the courts to go 
back to the date on which the notice of claim was made. 


Clause 138 (1)(b), dealing with unliquidated claims, which 
in effect are claims for damages, provides that it go back to the 
date of notice in writing of the claim. While there is a 
discretion in the court in section 140, in practice the tendency 
has been to award judgement all the way back. 


There was a line of reasoning from some judges in which they 
were taking the view that an insurer really could not visualize 
the quantum of the claim until the stage at which there was a 
medical prognosis. But a recent decision in the Court of Appeal in 
the Dugdale versus Boissneau case has really put a stop to that. 
In future it is going to be extremely difficult for any insurer to 
argue that interest should only run from that date. The Court of 
Appeal has not shut the door completely on it, but we are 
concerned about the concept. 


What we would like to suggest is an amendment to section 
140, to renumber section 140 as subsection 1] and to add a new 
subsection 2, which is set out towards the bottom of page 2 of our 
submission. We would suggest the addition of the words: "In 
exercising its discretion under subsection 1, the court shall take 
into account the date on which medical reports on the plaintiff 
were available for delivery to the defendant and the date on 
which, in fact, such reports were delivered to the defendant." 


This would put some onus on the court in the exercise of its 
discretion to take this aspect into account. In asking you to give 
some attention to that suggested amendment, we would draw to your 
attention the situation that arises where an insurer pays money 
into court. He eventually gets interest on that money, but in 
practice the interest rate awarded there by the court is 
considerably below the prejudgement interest rate that the insurer 
himself has to pay on the award. 


Mr. MacQuarrie: With respect to your proposed amendment, 
it has been my experience that medical reports, even acting for a 
plaintiff, are somewhat or sometimes considerably delayed. Doctors 
have a tendency in some of these things to hang on and hang on 
and, the next thing, a month to two months have gone by before you 
end up getting your report. 


I can follow what you are looking for, and there seems to be 
some basis for putting the proposal forward, but I do not know 
whether medical reports are really the appropriate base on which 
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to tie a time limitation. Particularly when a person is seriously 
injured and you are waiting for reports from specialists and from 
possibly long stays in hospital, that sort of thing, before 
reports can even be prepared, what do you do? The plaintiff is 
being penalized. 


Mr. Kennedy: I appreciate what you are saying and I 
fully accept that there are many situations, particularly in the 
serious bodily injury cases, where a medical report would, for 
good reasons, be late in coming. I think all we are trying to get 
at is situations where medical evidence could be made available on 
a voluntary basis, but the proceedings are deliberately delayed so 
that it is not until discovery that we get the first real chance 
to make an assessment and see whether we could make a settlement 
of it. That is the purpose behind the suggestion. 


Mr. Chairman, we have another point we would like to bring 
to the attention of the committee in connection with prejudgement 
interest. This relates to the rate of interest. This is one change 
that has been made in the bill and it is not immaterial. It is 
moved from the prime bank rate to the bank rate, and that is an 
improvement as far as we are concerned, but what we would like to 
ask you to look at here is the situation where there is a claim 
for nonpecuniary loss. I am talking here about claims for pain and 
suffering, loss of amenities and loss of expectation of life. 


Le s2-0ca-. ms 


We had a decision of the Supreme Court of Canada in 1978 in 
the Andrews versus Grand and Toy Alberta Ltd. case. Andrews was a 
young man, I think of about 20, who became a quadriplegic as a 
result of the accident. The Supreme Court decided in dealing with 
that case that the upper limit on nonpecuniary damages was 
$100,000. Effectively, they have put that upper limit in place, 
but since that date the courts across the country have increased 
that $100,000 amount to reflect inflation in the passage of time, 
but that is the only basis on which the amount can be increased. 
We have cited in our submission a British Columbia case and an 
Ontario case. In the Ontario case, they just assessed damages of 
$175,000; they did not actually make an award, as it says in the 
submission. 


The fact the amount has moved up like that is the end result 
of inflation. I have tried to set out an example there to explain 
what I am getting at. In 1978 the worst possible situation where 
somebody was a quadriplegic was worth $100,000 and there is 
interest on that. If the case came to trial in 1983 after five 
years, and I have taken a 10 per cent figure just to have a round 
figure, that would be $10,000 a year interest for five years. So 
that would be $150,000 in total. In 1983 there are additional 
damages of $75,000 and interest on that, which would be $7,500 a 
yearrfor, biveryearse “tora? total*of- $37, 500c2.Ivour®.viiewse there 1s 
Overcompensation because inflation is taken into account and there 
is interest on both amounts. 


We would like to suggest that subsection 138(3) be amended 
to add a new paragraph. We suggest clauses (e) and (f) be 
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renumbered as (f) and (g) to allow the insertion of a new clause 
(e), so that after, "Interest shall not be awarded under 
subsection 1,'' clause (e) would read, "on that part of the order 
that represents nonpecuniary loss." 


I should say in honesty I became aware only last night that 
this approach is the approach followed in the United Kingdom. 
There was a decision of the House of Lords, and I became aware 
last night of a 1983 decision, Wright v. British Railways Board, 
in which the House of Lords reversed themselves and said they did 
not think no interest should be awarded. They thought there should 
be nominal interest of two per cent. We have suggested that it not 
be awarded at all, but I bring that case to your attention. 


That is all we have to say on the prejudgement interest 
issue, Mr. Chairman, unless there are any questions. We have some 
other -- 


Mr. Chairman: I think you should carry on and we will 
come back for questioning at the conclusion of your presentation. 


Mr. Kennedy: We have a concern with section 130. This is 
a completely new section which provides that where there is a 
claim made for damages for personal injuries or under part V of 
the Family Law Reform Act, the court may, with consent, provide 
for periodic payments to be made and also provide for a review of 
the award at a later date. 


We have no objection at all to the provision for periodic 
payment. In fact, since the decision of the Supreme Court of 
Canada in the Andrews v. Grand and Toy Alberta Ltd. case, when 
there was a fair bit of criticism of the lump sum approach, there 
has been an attempt to deal with this problem. Use has been made 
of what is called the structured settlement approach, which in 
effect is an attempt to put some money by way of a lump sum into 
the plaintiff's hands, but also to structure payments for the rest 
of his life so that they come to him on a monthly basis or however 
he chooses. 


I may have given the impression in the submission that is 
before you that is a common approach. I would not like to give 
that impression. It is certainly something that is considered in 
virtually every serious bodily injury case. It is not as commonly 
used as it is in the United States for a number of reasons, but it 
is available. Our feeling is that we are glad to see the periodic 
payment approach coming into the bill because it is being used in 
the case of settlements. Normally, the parties come to the court 
for approval, but this now gives judges the opportunity to use it, 
and we are all in favour of that. 


What concerns us is clause (d) of section 130, which allows 
for the review of the award at a later date. While I think it is 
clear on a review of that wording that the court would have to 
order the review at the time of the trial and it would not be open 
to any plaintiff, five, 10, 15 years down the road just to come 
along and ask for a review, it does put the industry in a bit of a 
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spot because we have no way of closing files which are left with 
an open-ended liability. We do not know how we would place any 
kind of reserve on that. 


As you may be aware, losses that occur during the course of 
a policy period have to be paid for out of the premiums that are 
generated from the policies issued in that same policy period. We 
cannot take premiums that come in the future to pay losses in the 
past. That would be virtually exercising a taxing power. There is 
a concern for the regulators, both provincial and federal, as to 
how they would be able to ensure there was an adequate solvency 
margin in a Situation such as that. 


The tendency we found with the structured settlements, too, 
is to allow for loss of income and continuing medical expenses to 
be paid on a periodic basis and to be indexed so the payments are 
not rewarded by inflation. That seems to us to give the court 
ample opportunity to deal with the matter there and then and not 
leave this possibility of a review some time down the road, which 
insurers really find impossible to live with. 


There are inadequacies in the present tort system of which 
we are well aware. We are trying to strike a balance between 
ensuring that plaintiffs are compensated properly but do not get a 
windfall and protecting the public which has to pay for insurance 
and particularly the class of people that would buy this type of 
protection. Our suggestion is that clause (d) of section 130 be 
repealed. We think the matter could be dealt with without that 
being in place. 


In our submission we have suggested that there was a need 
for a definition of "affected parties."' On reflection, we do not 
think that is necessary. We are satisfied that reference to 
"affected parties'' would be all right for us. Our concern is that 
particular provision be repealed. 


The one other section we would like to speak to is section 
127, which again is a new provision. As you may be aware, under 
policies of insurance there is a normal provision that the insured 
does not have any right to sue the insurer until there has been a 
judgement against it. This would allow the insured by rules of 
court to add the insurer as a third party in any proceeding. 


We opposed this at the time of the Williston committee 
report and we still oppose it. Our feeling is that if a liability 
insurer declines to defend anyone on a particular case, the 
chances are it is because the insurer does not think there is any 
coverage under the policy. When that happens the question of 
coverage can be determined in a separate action. 


We feel that if the insurer is willing to run the risk of 
having his own insured sue him for negligence for failure to 
defend and also be liable perhaps under the policy if there is 
coverage, then there is no reason why you should also bring the 
insurer in on a third-party basis. 


LO?30+a.m: 
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The reason given in the paper that was circulated earlier by 
the Attorney General (Mr. McMurtry) for the insertion of this 
clause was the possible exposure of individuals to execution. We 
bave not found that there is any trace of this in talking to a 
number of senior litigation counsel. 


In essence, we would ask that consideration be given to 
deleting this clause. Those are the areas we wanted to speak to, 
Mr. Chairman, and if we can answer any questions we would be happy 
to do so. 


Mr. Renwick: I just have two comments. I would 
appreciate it if we could have whatever the decision was. I do not 
mean the actual decision, but could the advisers state succinctly 
what the actual decision was in Dugdale versus Boissneau ? I would 
also ask if it would not be advisable for us to get a response 
from the superintendent of insurance, who I believe has given some 
consideration to at least one, and maybe two or three, of the 
points which have been raised in this memorandum. 


It seems to me the superintendent of insurance would have 
views to express on these points which would be helpful to the 
committee. The points themselves seem quite clear from your 
memorandum and certainly do not require any questions from me, 
except with respect to the limitation of the discretion you have 
read into the case of Dugdale versus Boissneau. 


Mr. Kennedy: I should say, in fairness, it is a 1983 
decision. The Court of Appeal has not closed the door completely 
on a judge doing this. 


Mr. Renwick: I would just be interested. 


Mr. Kennedy: It certainly made it much more difficult 
than it was. 


Mr. Breithaupt: Some of the points that were brought 
forward this morning were items we had considered to a degree 
during our hearings on insurance law a few years ago, particularly 
as we looked at automobile insurance coverages in the first and 
second volumes of those studies. 


Was there any response by the superintendent to these 
concerns? I share Mr. Renwick's view, my colleague from Riverdale, 
that comments from the superintendent would be most helpful, as 
some of these themes now are prepared to be built into the 
formality of the structure of the courts. Certainly the points you 
have raised with respect to the amendment suggested on section 140 
and the addition of subsection 2 are the kind of thing we must 
carefully consider, because when you are looking at the whole 
theme of prejudgement interest there has to be some certain date 
that can be decided upon by the court as a fair one from which 
that responsibility should run. I too would be most anxious to 
heac from the superintendent on that particular point. 


The other point is the one of being able some day to close 
the file. That too concerns me, because to have review possible 
for all time, while it would probably not affect many of the 
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smaller agreed claims or certainly the vehicular damage claims, 
could be a substantial burden in those very few cases that have 
very large obligations resulting from the unfortunate and tragic 
accidents that lead to paraplegia or other very upsetting matters. 


While the courts take some opportunity to consider the 
inflationary prospects, I am sure every judge who ever wrote a 
decision was surprised when 22 per cent interest was suddenly 
commonplace, albeit for a short period of time; but that is a 
ee which clearly could return on some occasion in the 

uture. 


Mr’. Kennedy: Mr: *Breithaupt*has*made*a:very valid=point, 
Mr. Chaicman. One of the things that comes back to haunt us is 
that in making the calculation the judges tend to average out the 
interest rate over the period, so even though the interest rates 
have dropped quite a bit from that 22 per cent, the high rates of 
the last few years are still making themselves felt. 


Mr. MacQuarrie: On this whole question of prejudgement 
interest, without getting into the merits of whether it is fair or 
unfair, presumably your reserves for loss are invested at 
interest, are they not? 


Mr. Kennedy: Yes. 


Mr. MacQuarcie: How would the interest received on that 
money that you have set aside to cover possible claims compare 
with the interest rate specified in the statute? 


Mra .ennedy::. 1. would perhaps.ask Mr. Morrisou, who. isa 
claims expert-- 


Mc. MacQuarrie: I was wondering whether we were talking 
about a substantial sum of money or whether we were just-- 

Mr. Morrison: Certainly, Mr. MacQuarrie, it would not 
reflect in any manner the rates that we have seen, perhaps since 
1979 through to the depression of the rates at this time. I take 
Mr. Kennedy's point with the cases of that era, of the 
prejudgement interest high-rate era, which may or may not return, 
to the extent that investments must be protected, whether for 
federal or provincial insurance, and the type of investment one 


might make on technical reserves. I am not a financial man, and I 
could not answer you as to the running yield one would see. 


I think I have answered that matter. However, I would like 
to add the point that we have made every endeavour, whether by 
payment into court or by an advance payment where we can perhaps 
not totally establish the medical situation, to attempt to find in 
all equity the appropriate amount to advance, and I feel that in 
no judgement of interest have we ourselves lost the money, if you 
want to use that term, from technical reserves; but certainly we 
have attempted to assist the plaintiff whether represented or not. 
To that extent I think there is a balance. 


Mc. MacQuarrie: I was just rather interested in whether 
we were talking about-- 


Mr. Chairman: Mr. Attorney General, do you have any 
comments? 


Hon « Me. McMur Gove es jebhbank, you, Mr. Chairman. 


Mr. Batten: Mr. Chairman, it would be with some timidity 
that I would ask whether I might say a word before your colleague 
has perhaps the last word. 


Mr. Chairman: Certainly. 


Mr... Batten:-In looking, ateclause, 1)30(d)5.thiss matter! of 
moving from a situation where a judgement is final and definite to 
a situation where a judgement is final for the time being, I would 
ask the committee to look at it with some care. It seems to me it 
has been fundamental to our legal system over the many years it 
has been developing that a judgement is final and definite, 
subject of course to appeal. 


It is very hard for me and my associates here to assess or 
even indicate to you what such a structural change could do with 
regard to the mechanism for the social redress of injuries and so 
on, due to the negligence of another, what the effects would be; 
but it does involve, as has been mentioned, the practical aspect 
of when you can close a file, the reserving of claims and so on. 


10:40 a.m. 


It would seem appropriate for the superintendent of 
insurance to have some input at this point, and that certainly is 
a welcome suggestion, but it may be that the committee should 
consider very carefully whether in the light of what is currently 
happening--and perhaps a reinsurer, because generally speaking a 
reinsurer deals only with the biggest of claims if we are talking 
OF ‘injury claims. 


We would draw your attention to the fact that we see these 
claims that go to court, or even where they do not, and they are 
open from five to seven years typically after the date of the 
accident. Therefore, one is looking at a situation where a judge 
is assessing the award, assisted obviously by the plaintiff who is 
represented with counsel and has access to the best of actuarial 
and financial advice. I think one should understand there is this 
time lLag.andits is. not <ansinstant situation of ug thece isthe 
accident. Now we have to make an assessment," or the judge has to 
make an assessment. 


There is a very real passage of time during which, in most 
cases or a very high percentage of cases, it is possible medically 
today to predict the shape of things to come with regard to 
recovery and where over the long term, and many of these cases are 
long-term, actuaries and financial experts are able to come up 
with very reasonable, fair, equitable and just decisions as to the 
value that should be ascribed to the claim in the judgement. 


Therefore, you must forgive me, but I find it hard to 
appreciate your concerns. As to the number of people who are 


9 


affected, I do not believe it can be very many when you look at 
Structured settlements, advance payments and periodical payments. 
These techniques have been introduced by the industry and I think 
with your collective blessing because they have worked to improve 
greatly the position of the plaintiff. 


All I am saying is that when you make this change, I believe 
you should think even more carefully than perhaps you have, 
because I think it is a much bigger change than appears in this 
general context. It affects things which I as a person with an 
insurance background simply do not understand with regard to the 
whole gamut of the legal system, does it not? 


Mrs MacQuarrie+*in reading section 130*and* the 
application of clauses (c) and (d), it would appear that this only 
is applicable with the consent of all the affected parties, 
presumably the insurer and the parties affected now with that sort 
of caveat on the whole thing. Does it then assume the same sort of 
significance that you fear? 


I find it difficult to envision a situation where an order 
is reviewed, but at the same time it might well be possible that 
because of the circumstances or the types of injury in a case when 
a judge initially handed down the decision, they are just unable 
to attach the actual quantum with any degree of accuracy. They 
might say, "This is fine for now, but we might have to look at it 
again." The insurance company or the party through which they are 
acting can agree or not as the case may be. I just do not know 
whether that clause, with the consent of all affected parties, 
eliminates or should eliminate your fear. 


Mr. Kennedy: It does build in a good deal of protection. 
There is no question. Technically there is a question as to 
whether the insurer is a party to the action. In many cases it 
might not be. Basically we think there is a protection there. That 
is one of the reasons we felt there was no need to ask for further 
definition of the case. With that provision there, we are afraid 
it will tend to be the normal procedure for awards to be made 
subject to review rather than on an exceptional basis. That is 
what we are concerned about. 


Mr. MacOQuarrie: I find it rather hard to visualize a 
solicitor for a defendant, except in very unusual circumstances, 
saying, ''I will consent to having this order reviewed"’ some months 
or years down the line. I just do not see it happening. 


Mr. Kennedy: Even in an unusual situation you raise the 
question of how an insurer (inaudible) in terms of the reserve-- 


Mr. MacQuarrie: I realize there is this problem. 


Mr. Kennedy: --and how can the superintendent, as the 
regulator, be satisfied-- 


Mr. MacQuarrie: We will have to have sort of elastic 
reserves. 


Mr. Chairman: Have you concluded, Mr. MacQuarrie? 
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Mr. MacQuarrie: I have no questions. 


Hon. Mr. McMurtry: Mr. Chairman, we welcome the brief 
from the Insurance Bureau of Canada. I apologize to the 
Gcistinguished guests that I was not here at the opening of their 
brief. I was just ending up a cabinet committee meeting. 


As you know, I only saw your brief for the first time 
yesterday and obviously am unable to make a comprehensive 
response. There have been some suggestions in relation to 
consultation with people such as the superintendent of insurance. 
We certainly have no objection to that concept and we will not be 
dealing with clause-by-clause this week or this month, so there 
will be sufficient time for that. 


Just very briefly I would like to make some preliminary 
observations. First, in relation to the prejudgement interest, we 
are quite prepared to look into amendments to our sections 138 to 
140 because we are concerned as well that perhaps the discretion 
may have been overly narrowed by the Court of Appeal decision. As 
I say, we would like to clarify that situation, perhaps without 
throwing it sort of too wide open. That will certainly be reviewed 
very carefully and we are very sympathetic to the proposal that 
has been made. 


The nonpecuniary damage award is something we will reflect 
on. As you gentlemen are probably aware, the Advocates' Society 
will be appearing before us tomorrow. You will probably all want 
to ask some questions of them. Many of the leaders of the 
Advocates' Society of course are very closely identified with the 
insurance industry and this is something we will certainly 
consider very carefully as well, but we will be seeking their 
views specifically on this point. As you know, this legislation 
has been through a very intensive process of consultation, 
particularly with the profession and with the judiciary. 


Regarding the matter of the periodic damages, the issue of 
section 130, Mr. MacQuarrie and others have pointed out that this 
is only subject to a consent. This particular section is in there, 
as you probably know, as a result of the recommendation of the 
tort compensation committee, as I recall the name. It was chaired 
by Mr. Justice Holland of the Supreme Court of this province. As 
you ace well aware, Mr. Holland was a very distinguished insurance 
company counsel for many years before his appointment to the 
Supreme Court bench. I would like to think he would have been well 
aware of the concerns of the insurance industry in respect to 
this. This is why the requisite of consent at the same time was 
part of that section. 


10250 aim: 


I agree with you that the insurance company is not a party 
to the proceedings within the meaning of that term as it is 
employed in the act, but is this not a matter that could be 
resolved in your own contracts of insurance with your own insured? 
I gather the concern of the industry is that the insured--I am 
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just trying to envisage the situation. I think Mr. MacQuarrie was 
Gaya Re a little difficulty with this, too. I am having some of the 
same difficulty. 


In these cases of any consequence where there is an 
insurance policy, the counsel is appointed by the insurer pursuant 
to the contract of insurance and, having been down this road as a 
counsel in private practice, it would occur to me that it is hard 
to envisage a situation where a counsel for the defendant in those 
circumstances would consent in circumstances where the insurer, 
really his employer, was not in agreement. 


I am having a little difficulty in understanding why the 
requisite of consent does not meet your concerns. In fact, I am 
asking a question of the delegation. 


Mr. Kennedy: We heard the concern about technically 
perhaps not being a party and, strictly speaking, while 1 agree 
with you that the counsel for the defendant is there on behalf of 
the insurer, if the interests at any point conflict, his principal 
interest has to be to the insured. That is who he is put there to 
defend. There may be a conflict. 


Hon. Mr. McMurtry: As I say, we will not make our final 
position known, but I 6 not ever recall hearing of a case of any 
significance where a lawyer was placed in those circumstances. If 
that situation arose, and I am thinking from my own experience, 
where the insured and the insurer had a disagreement, and I was 
retained by the insurer to represent the insured, probably what 
would have to happen would be that the insurer would have to get 
another lawyer. That would probably be the course of action. 


Just how that would have affected his rights under the 
insurance policy I suppose may vary depending on the policy. I am 
suggesting that, as a practical consideration, it seems to me to 
be highly remote that a consent would ever be forthcoming on 
Benaue of the insured party without the consent of the insurer. It 
is very difficult for me to envisage that. 


In any event, it is something that could be addressed to 
some extent in policies of insurance. If you are faced with this 
particular provision, perhaps there could be an amendment to a 
policy of insurance to stress this feature as part of the insuring 
agreement between the insured and the insurer. 


In any event, we have your concerns. I thought I would just 
make a preliminary response. 


Mr. Kennedy: The minister has made some valid points 
here which we can take into our own thinking as well. We are not 
quite in the position to put in any wording with all policies. All 
the automobile policies, as you are aware, are subject to the 
approval of the superintendent, so the wording is not ours. But 
subject to that-- é 


Hon. Mr. McMurtry: Yes, I think the superintendent would 
be sympathetic to that situation, given the special position. 
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The last matter gives me a little more difficulty in 
relation to the adding of the insurer as the third party. 
Certainly, as you have readily conceded, this was a provision that 
was recommended by the Williston committee. It was reaffirmed by 
the committee chaired by Mr. Justice Morden. It seems to have the 
support of the judiciary and the practising profession in the 
province. 


Again, that does not necessarily end the matter. I think the 
members of the committee and the government are going to be 
motivated, as we must be in all these issues, by the broad public 
interest, and the public interest may not always be served by 
unanimity among the profession and the judiciary. Those of us who 
are members of the profession like to think so, but there may be 
members of the public who have difficulty accepting that 
conclusion. 


It seems to me the public interest is well served by having 
these issues resolved in one lawsuit, a person who has a policy of 
insurance and the insurer denying coverage. It seems to me to be, 
as was pointed out by the Williston committee, a matter of public 
interest to allow these issues to be determined in one lawsuit at 
one time and to avoid a multiplicity of proceedings. 


You suggest the possibility of a writ of execution being 
filed in the interim between the first and the second actions 
involving the insured and his insurer or the person who believes 
he is insured. It does not happen very often. I really have no 
answer to that. I know the industry is very much committed to 
serving the public interest. I am having a little difficulty 
understanding why the Insurance Bureau of Canada does not think it 
would be better to deal with these issues in one action. 


Mr. Kennedy: Mr. Chairman, this situation does not arise 
very often. It is exceptional for an insurer and an insured to be 
in dispute over coverage under a policy. It seems unfair to us 
that, if the insurer itself is prepared in these circumstances to 
risk being held liable under the policy and to risk the costs of 
an action being brought against it for failure to defend, it is 
met with two sets of costs. If it is willing to take that risk, 
why should it automatically be added as a third party in a 
Situation like that? 


Hon. Mr. McMurtry: I have to tell you, as one who has 
always been a great supporter of the insurance industry, that if 
it has to come to a choice of having the insurance company put up 
the two sets of costs and the individual defendant, I am more 
concerned about the individual who obviously, in most cases, does 
not have the resources. If you have to make a choice, unhappy as 
that may be, we are not dealing with absolutes; we are dealing 
with what is the more compelling right. In my view, the more 
compelling right is that of the insured to have these issues 
determined in one lawsuit. 


Mr. Kennedy: We can appreciate that. We know we have 
been fighting an uphill battle on this one, but we wanted to raise 
it again. 
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Hone. Mrs. MoMurtry: I preciate that. Certainly some of 
these issues you raise will a given very careful consideration, 
speaking on my own behalf and for the ministry. Thank you very 
much for your attendance. 


Mr. Kennedy: Thank you for hearing us. 


Mr. Chairman: Thank you, gentlemen, for being here with 
us this morning. We appreciate having you. 


L'ASSOCIATION DES JURISTES D'EXPRESSION FRANCAISE DE L'ONTARIO 


Mr. Chairman: The second witnesses will be 
l'Association des juristes d'expression francaise de l'Ontario: L. 
Marcel Joyal, QC, president; Gilles Guénette, chairman, juridical 
services committee; Michel Charbonneau, director, eastern region; 
Jacques Gauthier, director, Toronto region; Paul Rouleau; and 
Peter Annis, director, documentation and translation centre. 


Gentlemen, would you please come to the table and since 1 am 
not fluently bilingual, I will turn over the French portion to my 
colleague the Attorney General and he will greet you in French. 


4 WY ay ps ine 


Hon. Mr. McMurtry: My colleagues in the association know 
that I am not by any stretch of the imagination bilingual, but 
thank you, Mr. Chairman. 


Personnellement, je suis heureux de souhaiter la bienvenue 
aujourd' hui a mes collégues de l'Association des juristes 
di. expression francaise de l'Ontario. Un des plus grands priviléges 
gue jai -euren tant «que =procureur=generalmaseté-d avoir ila 
possibilité de collaborer avec des juristes si dévoués et engagés. 
Nous avons travaillé ensemble sans partisanerie pour tenter de 
consacrer les sessions aux problémes complexes qui entourent 
i implantation d'un systeéme juridique bilingue en Ontario. Ce qui 
a marqué cette collaboration, c'est, je crois, un esprit de 
confiance réciproque qui nous a permis de traiter de choses 
concretes et devant se résumer en une totale réalisation des 
attentes des francophones. Bien sir, cela ne signifie pas que 
l'Association soit toujours d'accord avec tout ce que nous faisons 
et nous ne pouvons pas étre d'accord avec tout ce qu'elle propose. 
Le texte des articles 135 et 136 est un reflet de cette 
collaboration. Dans l' ensemble, ces articles contiennent presque 
tous les éléments proposés par 1'Association et nous devons leur 
étre reconnaissants pour leur contribution. 


Thank you very much. 


Mr. Chairman: Thank you, minister. Gentlemen, it is 
exhibiete<196 


Mr. Joyal, would you introduce your colleagues to the 
committee? 


Mr. Joyal: Thank you, Mr. Chairman. On the extreme right 
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is Mr. Paul Rouleau, of Cassels, Brock, Toronto; Gilles Guénette, 
of Gour, Guénette and Roy--who is one of your colleagues. 


On my extreme right is Peter Annis. He is director of the 
centre of documentation and translation to which reference is made 
in the brief. To my immediate left is Michel Charbonneau, counsel 
from Hawkesbury. This is your delegation, sir. 


Mr. Chairman: Thank you. Welcome. You may proceed at 
your convenience. 


M. Joyal: Pour des raisons qui sont autres que 
symboliques, je me permets de vous adresser, M. le Président et 
Membres du comité, dans cette autre langue qui devient 
prochainement une des langues officielles de nos cours de justice 
dans l'Ontario. Mais pour faciliter la tache a ceux qui sont 
encore unilingues, vous avez devant vous un texte qui est 
intégralement cité dans les deux langues. Cependant, vous me 
permettrez d'aborder les quelques commentaires que je désire faire 
dans cette autre langue officielle qui est le francais. 


Et c'est avec plaisir que 1'AJEFO se rend 4 votre invitation 
et participe a ces débats sur la Loi 100. Nous apprécions beaucoup 
l'occasion qui nous est offerte de rencontrer les membres du 
comité et d‘analyser quelques-unes des dispositions de cette Loi. 


La création de l'AJEFO est relativement récente. En fait, 
l'Association n'existe que depuis trois ans. Elle regroupe pres de 
trois cent soixante dix membres en regle dont la plupart sont des 
avocats bilingues inscrits au Barreau de l'Ontario. Ses effectifs 
sont répartis aux quatre coins de la province, bien que, 
naturellement, ils soient plus nombreux dans les régions de 
Toronto et d'Ottawa. Et, élément assez remarquable, plus de trente 
pour cent des membres de 1'AJEFO ont une langue maternelle autre 
que le frangais. 


On a souvent prétendu que L'AJEFO n'était que 
l'aboutissement logique d'une longue évolution. Il est vrai 
qu'elle a été créée suite aux initiatives répétées du gouvernement 
provincial visant a offrir aux citoyens de l'Ontario des services 
publics dans la langue de leur choix. Les changements effectués 
représentaient un défi de taille et se sont traduits par la 
création de nombreux programmes, dans des secteurs ow les contacts 
entre l'Etat et le citoyen sont particuliérement fréquents, 
notamment dans le domaine des services sociaux et des services aux 
consommateurs. 


Let us practice our English now. 


Of special significance are changes initiated with respect 
to the administration of justice. It is our view that through this 
particular institution the rule of law meets its ultimate test and 
where social and cultural divergences and conflicts are resolved. 


The members of the committee are well aware that the changes 
were initially made in respect of criminal trials. It was felt 
that as the liberty of a subject was paramount, that is where it 
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should start. A defendant should have the right to be tried in the 
language of his choice. 


A pilot project for French trials was started. I believe it 
was in Sudbury. It worked. The system was later extended to other 
areas of the province and today, in a remarkably short time, 
bilingual criminal trials are available to everyone in the 
province. It is the collective view of my colleagues that this has 
indeed put Ontario on the very leading edge of many requirements 
of our multicultural society. 


But the provincial government's commitment did not stop 
there. It set up the necessary infrastructure to provide for the 
probate of French wills, the issuance of bilingual letters patent, 
as well as other public documents of common use. 


In 1978, the Attorney General propounded a scheme to make 
French the ultimate language before the civil courts of Ontario in 
certain designated areas. This initiative, in purely functional 
terms, created a challenge to both bench and bar and the whole 
machinery running the court system of Ontario. If the bar were to 
serve the citizen in the French language, there was now required 
not only proficiency in the language but proficiency in the 
language of the law as well. 


The language of the common law is English. Its roots are 
English. Its history, its traditions, its doctrine reflect English 
historical and social development. The common law has not known 
any French equivalents since the days of law French, a period so 
fac back in history that the French terms of the time are no 
longer found in French dictionaries. 


The practitioner in Ontario, otherwise fully bilingual, had 
to start from scratch if he were to deliver his services in the 
two alternative languages. We must keep in mind that he had gone 
through law school in English. He had done his articles 
substantially in English. He had done his bar admission course in 
English. Also throughout, he had to rely on authorities, 
precedents, case books, whatever, that were exclusively in the 
English language. Until recently, there was in fact no French 
bibliography with respect to common law subjects. Therefore, the 
practitioner needed to develop competence in the language of the 
law, a law that was so deeply rooted in the English idiom. 


So 1L'AJEFO was born. It decided initially on two priorities. 
The first was to establish a library of French texts and 
precedents of the kind most often used in noncontentious business. 
Over the past couple of years, 1'AJEFO has compiled three volumes 
of Le Guide du Praticien, which is now distributed throughout the 
province. It is really a solicitor's handbook. 


Pe} HO ta <m. 


The process of printing French text and materials of that 
nature is an ongoing process. It is expected that by 1985 there 
will be a veritable shelf, sort of a French O'Brien, of 
French-speaking texts involving precedents, wills, contracts, real 
estate agreements--all of that whole panoply of precedents that 
are a great and important guide to the practising lawyer. 
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I should mention that to facilitate this task of 
translation, 1'AJEFO, together with the University of Ottawa, and 
aided by public funds from both federal and provincial 
authorities, established a documentation centre, of which the 
current director is Peter Annis, on my extreme left, a former 
counsel with the Department of Justice in Ottawa. This centre is 
currently collaborating with the Attorney General's office in the 
program of statute translations and assisting in the process of 
formalization of legal terminology. 


Our second priority was to suggest various processes 
relating to French and bilingual trials. We submitted 
representations to the rules committee in that respect. 


I think it is fair to say that the basic approach of 1'AJEFO 
in submitting these recommendations was to make sure both law and 
language were kept in balance so that both the needs of the 
citizens and the ends of justice might be served. 


We entered into other programs as well. We organized 
continuing education programs in French, in such diverse fields as 
criminal law, matrimonial law and the Charter of Rights and 
Freedoms. As a sort of bilingual arm of the Law Society of Upper 
Canada, we are participating in French pilot projects at the bar 
admission level. We are currently working with the law society in 
preparing continuing education courses in French for the bilingual 
bar when the new rules of civil procedure are promulgated. As you 
know, there will be a tremendous amount of catch-up work to do 
whenever these rules come into effect. 


We also felt there was a need to develop a greater public 
awareness of these legal services now being offered to the 
citizens of Ontario. One program initiated by 1'AJEFO consists of 
a series of half-hour broadcasts on French TVO, highlighting in a 
competent yet entertaining manner the legal impact on citizens of 
such phenomena as divorce, impaired driving, buying a house and 
other incidents of our social and economic life where the law is 
pervasive. Those who have had a change to watch TVO will be 
familiar with the program; it started a couple of weeks ago at 
6:30 on Sunday nights. In our view it is a very good program of 
awareness to the public and it is done in a most entertaining 
form. Again, the participation of the members of 1'AJEFO in 
creating what we call the meat of these programs from a legal 
obligations and rights point of view was a very comforting 
contribution indeed. 


We have also gone into radio. We are starting, very shortly, 
with what we call "minute juridique.'' These are one-minute spots 
that alert the citizen to his rights and obligations in any field. 
We hope these will be broadcast on a continuing basis on all the 
French-speaking stations in Ontario in the very near future. 


Remembering that we do not all have the same facility of 
being able to argue in both languages with equal competency, we 
are responding to a great demand from what we might call members 
of the English-speaking bar who already have some particular 
competence in the alternative language. To meet the need of 
competence, or perfection if you wish, this spring we will be 
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sponsoring a series of courses in the language of the law geared 
to the needs of the working bar.’ As 1 said, there is a great 
demand for this kind of program. We are starting in Cornwall late 
in February and we hope to start simultaneously in both Toronto 
and Ottawa about the first week of May. 


Incidentally, this language course is modelled on the one 
that has been given to judges. It is just an immersion course that 
takes one day. The ordinary practitioner who knows his high school 
or college French will be able to converse in the language of the 
law when that language happens to be French. 


We think also what is an interesting phenomenon with respect 
to that, is unknown to us, there is this tremendous response 
throughout the province, and I would say throughout the working 
bar, to the initiatives that have already been taken by your 
government and especially by the Attorney General's ministry. We 
had felt there might have been some degree of great resistance to 
bringing this foreign matter into a long and well-established 
court system, but the response is quite to the contrary; it is 
very positive. It has been very encouraging for those who have 
been advocating these new programs to find such a positive 
response among English- and French-speaking lawyers, as well. 


As you can see, this opening has been sort of a self-serving 
elaboration of what we have been trying to do, but I think it was 
merely to point out to you that what has been done has been done 
with a great deal of enthusiasm. I think we have been lucky. We 
have enjoyed excellent leadership for the first three years under 
Robert Paris, whom some of you may know. We have had the generous 
financial assistance of the Attorney General's office. We have 
profited from the professional knowledge of our own members as 
well as the bilingual bar generally across the province. We have 
found willing and attentive participation and corroboration from 
the law society, from the local law association in Ottawa and 
elsewhere. 


Indeed, I think it is fair to say we have found willing 
witnesses, if you wish, among members of the Legislative Assembly, 
the senior staff of government and the senior staff of Mr. 
McMurtry's ministry. All the programs I have recited to you in 
perhaps too great detail have always been done with a spirit of 
obligation and fraternal goodwill from all of the authorities and 
institutions with which we have been dealing. That concludes what 
we would call the preface. 


J'aimerais maintenant inviter M. Michel Charbonneau a 
traiter de certains aspects techniques du projet de Loi 100 et que 
vous trouverez au début de la page 6 du mémoire placé devant vous. 


M. Charbonneau: Nous sommes heureux de constater gue le 
projet de loi est présenté dans les deux langues officielles du 
Canada, et de savoir que les Régles de procédure civile qui 
doivent @6tre adoptées de concert avec cette loi le seront 
également. Nous profitons de cette occasion pour en féliciter le 
gouvernement de l'Ontario. 


Ce que nous aurions souhaité, et ce que nous souhaitons 
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toujoucs, idéalement, c'est que l'Ontario adopte l'équivalent de 
l'article 133 de l'Acte de 1'Amérique du Nord Britannique 
(maintenant la Loi constitutionnelle de 1867). Le Procureur 
général, dans ses commentaires, mentionnait que le gouvernement ne 
pouvait acquiescer & toutes nos demandes, et c'est sans doute le 
cas pour celle-ci. 


A défaut de cela, nous sommes quand méme en mesure de 
constater une progression importante de la politique d'étatisme 
que le gouvernement de 1'Ontario a manifestement adoptée. 


Pursuant to the Judicature Act of 1978, it was possible to 
have a bilingual civil trial in those designated regions, but only 
by means of a motion to the court. All of you certainly realize 
what that entails, the cost and the time. This process was 
expensive and moreover frustrated the use of French before the 
courts. In a similar fashion, the right of francophones to testify 
in French during discovery or during other interlocutory steps of 
an action was not automatically available. An order had to be 
obtained and justified. 


PL20 "as m. 


The discussion draft Courts of Justice Act,*March 31,° 1983, 
proposed the replacement of the motion procedure by the simple use 
of a requisition. The association prefers this latter procedure. 
Consequently, we are concerned by the fact that Bill 100 does not 
address the question of the mechanics envisaged for accessing the 
right to use French, both at trial or in other steps of a 
proceeding; that is, the bill mentions neither the need for a 
motion nor the simpler process of requisition. It is presumed that 
the details of the implementation of language rights in the courts 
are reserved for later consideration in the regulations. 


We are concerned that the improvement to remove the need for 
a court motion could be reintroduced by the regulations. The 
association would appreciate being consulted when the time comes 
for drafting the regulations. It would be preferable if this act 
would immediately state that it is by requisition. That would 
certainly end our concern. If it is to be in the regulation in a 
Similar fashion, that would certainly also be satisfactory. In any 
event, we would like to be consulted. 


The two other matters will be addressed by my confrére, Mr. 
Guénette. 


Hon. Mr. McMurtry: As you know, by regulation we 
certainly have made a commitment that it is not going to require a 
motion. Because the regulations are going to have to deal with 
time periods, we think it is perhaps unwise to split the procedure 
between the statute and the regulations. That is why we think it 
will be better to do it by cegulations. 


As you know, we certainly will be consulting. There is a 
meeting of the advisory committee on February 3, which will be 
well represented by your association, and there will be full 
consultation. I am confident we can resolve that issue. 
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Mr. Joyal: Mr. Gilles Guénette, who has previously been 
introduced to you, will speak to you on the other aspects. 


M. Guénette: M. le Président, il m'incombe de vous 
entretenir d‘une disposition toute nouvelle, gue nous considérons 
comme un recul. Il s'agit du paragraphe 3 de l'article 136 qui 
exige le consentement unanime des parties pour que l'on puisse 
obtenir un jury bilingue. 


Notre premier reproche a trait au conflit découlant de 
l'application simultanée des dispositions de l'article 136. Si mon 
client est francophone, le paragraphe 136(2) me permet d'exiger 
une juge bilingue. Il s'en suit également gqu'en vertu de 1l'alinéa 
136(4) (a), je peux plaider en frangais. Cependant, s'il y a un 
jury, que ce soit a la demande de mon client ou d'une autre 
partie, et qu'une partie a refusé son consentement a un jury 
bilingue, selon toute vraisemblance, le jury sera unilingue 
anglais. Le jury pourrait comporter un ou plusieurs jurés 
bilingues, mais ce serait pac hasard. En vertu du droit conféré 
pac l'alinéa 136(4)(a), je pourrais donc plaider, ou mon client 
témoigner, en frangais devant un jury dont les membres ou certains 
d'entre eux, ne me comprendraient pas. 


Le deuxiéme reproche, connexe au premier, est d'ordre plus 
fondamental. Ces dispositions qui visent 4 accorder des droits 
linguistiques 4a la minorité repose sur le principe suivant lequel 
il est préférable que le juge entende et comprenne le témoin dans 
la langue du témoin, et essentiel si le témoin est partie au 
litige. La Loi devrait, dans ce cas, traiter les anglophones et 
les francophones de la méme fagon, afin qu'ils puissent s'adresser 
au tribunal directement sans l'intervention d'un interpréte. 
Cependant, par le biais du paragraphe 136(3), si je demande un 
juge bilingue, en vertu du paragraphe 136(2), une autre partie 
peut a chaque fois faire échec 4 cet objectif en demandant un jury 
et en refusant son consentement 4 un jury bilingue. 


La solution la plus simple, et, celle que nous préférerions, 
serait simplement de rétablir le jury bilingue sans l'exigence du 
consentement unanime. C'était la solution apportée par la Loi 
d'amendement de la Loi sur l'organisation judiciaire de 1978. A 
défaut de rétablir purement et simplement le jury bilingue, une 
partie francophone devrait pouvoir, dans la situation envisagée 
plus haut, unilatéralement et par simple réquisition, radier 
l'avis de jury. C'est la solution que nous recommandons. Nous 
sommes également d'avis que la Loi ne devrait pas exiger le 
consentement au jury bilingue d'une autre partie qui parle le 
francais. 


~L'A.J.E.F.0O. est d'avis que, quelle que soit la solution 
retenue, exclure le recours au jury est la moins heureuse. Nous 
croyons qu'il est préférable de ne pas restreindre le droit d'étre 
entendu par un jury. Il ne fait aucun doute gu'un jury bilingue 
peut rendre justice 4a l'endroit de tous les citoyens de la 
province. 


Nous sommes heureux d'avoir eu trés récemment la 
confirmation du Procureur général qui a décidé de conserver la 
disposition prévue a la Loi de 1978, relative a cette question. 
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Quant aux actes de procédure en frangais, nous désirons 
attirer votre attention sur l'alinéa 136(4)(e) et vous demander de 
considérer que si vous enleviez les mots "si toutes les parties y 
consentent...", l'administration de la justice dans les régions 
désignées se rapprocherait beaucoup de l'article 133 de l'Acte de 
l'Amérique du Nord Britannigque. Etant donné gu'il s'agit des 
régions désignées, le fardeau accru imposé aux services 
judiciaires ne serait pas énorme. Déja, le projet de loi, a 
l'alinéa 136(4)(g) prévoyait des services de traduction 1a owt on 
en besoin. Plusieurs avocats anglophones manifestent le désir et 
ont la compétence d'exercer dans les deux langues. Le cours de 
perfectionnement du frangais juridique de 1'A.J.E.F.0. a suscité 
chez eux beaucoup d'intérét. Trente pour cent des membres de 
1'A.J.E.F.0O. ont l'anglais comme langue premiére. 


Sur le plan national, nous verrions dans ce geste une 
ouverture symbolique importante a l'endroit des autres régions du 
Canada qui comptent des populations francophones (le Manitoba, le 
Nouveau-Brunswick et le Québec) et qui permettent de déposer la 
procédure écrite en frangais sans restriction. 


Nous reconnaissons que nous n'avons pas appuyé sur cette 
question et nous n'en faisons pas un reproche au projet de loi. 
Nous offrons ce commentaire sur les actes de procédure en francais 
comme matiére a réflexion. Nous espérons pouvoir convaincre le 
ministére de tenter un projet d'essai, un projet pilote dans 
Prescott-Russell. Nous souhaitons également que le gouvernement de 
l'Ontario continue 4 appuyer financiérement les efforts en vue du 
bilinguisme dans les cours, particuliérement au niveau de la 
formation des interprétes. 


Mr. Chairman, I would like to raise another problem which 
has not been discussed previously by our association and which has 
not been raised with the Ministry of the Attorney General, but 
which appears to be relevant in view of the previous intervenance. 
It is the problem that is raised by subrogation in insurance 
contracts, which we expect will be relevant in the future to the 
issue of bilingualism in the courts. 


Li: S0uLa im. 


We have seen a number of occasions where insurers of a 
francophone insured will invariably select a unilingual anglophone 
lawyer to represent the insured in an action and invariably the 
francophone party will not be apprised of his rights under the 
Judicature Act, and shortly under the Courts of Justice Act. Even 
in situations where the other parties to the action are bilingual 
or French speaking there will be a problem, because the insurer 
will give instructions or its counsel will unilaterally select not 
to proceed with a bilingual trial. 


We have no particular solution for this problem as of now 
and we merely wish to mention that we expect it to be a problem in 
certain instances in the future. 


I would like now to address the question of merger of courts 
and how it relates to bilingual services. Besides those provision 
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that pertain strictly to the use of French before the courts, 
L'AJEFO is also concerned that no opportunity be lost which may 
tend to improve and simplify the administration of justice in the 
province. It is with this thought in mind that the association 
wishes to see the district and high courts unified. It is our 
contention that unification would result in elimination of the 
duplication of court services, besides ending jurisdictional 
disputes. 


What is more important, L'AJEFO believes the greater 
availability of bilingual judges at the district court level and 
the unifying of the bilingual staff of these two courts would 
facilitate the delivery of bilingual legal services foreseen by 
the bill. However, we hasten to add that if a speedy solution is 
not in sight on the question, the association prefers to proceed 
with the immediate adoption of Bill 100. 


Mr. Joyal: We are at your tender mercies, Mr. Chairman. 


Mr. Chairman: Thank you. Are there any questions by the 
committee to the witnesses? 


HonsoMcvoMceMur tryssInerelationytogthesbilingual:jury,; I 
have dealt with the mechanics for obtaining a bilingual 
proceeding. I think that will be resolved and I give you our 
assurance the bilingual jury will be dealt with in the 
regulations. You have my letter just written the other day. 


This is an issue, quite frankly, where there was obviously a 
breakdown in communication, for which I have to take full 
responsibility. My letter to you reflects what I thought was in 
the act, so obviously there is an area in which I had not done my 
own homework. However, it certainly had been my own belief that 
would be a matter of right and not a question of consent. We will 
be introducing amendments to the legislation to clarify that, 
pursuant to the letter you received the other day. 


I do not think there is anything more to deal with so far as 
the right to a bilingual jury is concerned as well. 


On the matter of the pleadings, again I think we are talking 
about an evolutionary process. We have discussed over the years, 
in the approach we have taken in providing a bilingual court 
structure, that tonenotf sury «concer nsi,j and @iwthinksit-wis las coneercn 
that has been addressed effectively, was not to create the 
impression, wrong as it may be, that bilingual pleadings, for 
example, were going to add another expense to civil litigation. As 
you have heard me say on other occasions, we did not want the 
anglophone unilingual bar to believe that litigation was 
automatically going to become more costly by reason of having to 
have translation services of one kind or another available in 
order to deal with bilingual pleadings. 


As you have pointed out, we have provided the bilingual 
secvices in other respects, through the government, in order to 
meet the concern that litigants would be met with this additional 
Se We started off with small claims court where that is now 
a Taent. 
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As for the other civil courts, the alternatives are quite 
obvious. Either the litigants provide their own translation 
resources through their lawyers or the government provides the 
translation services for anybody who wants to have some assistance 
in drawing up French language proceedings, pleadings in offices 
which do not have thac resource. 


As you can imagine, I favour the latter course. This is 
something I would like to see borne by the government in order to 
avoid the reality and perception of an additional cost faced by 
individual litigants just because one of the parties wishes to 
proceed in the French language. All of us have been concerned 
about dealing with this and certainly our French language advisory 
committee, which has a very substantial representation from the 
Franco-Ontarian community, recommended as well that we go slowly 
on that issue. 


We have reached the stage where we can make haste a little 
more quickly, but I want to make sure we have the resources and 
the administrative apparatus to make those resources available 
when we get into the business of bilingual pleadings. If the 
impression or rumour gets around that law offices are going to 
have to have these resources available at their own expense for 
the drawing up of these pleadings, we could be faced with a 
controversy that is not going to be helpful to anybody. 


We see this as something that has to be dealt with very 
soon. I do not think we will be able to deal with it within the 
few weeks before we go to clause-by-clause debate, but I just want 
to assure you that it will be a high priority and something that 
will be discussed, hopefully, during the meeting of February 3 
with our French language advisory committee. I certainly see that 
as pechaps the next step in our ongoing program. 


We expect to hear more about the unification of the courts 
from the next delegation. If I was of a suspicious nature, I might 
think from the geographical representation-- 


Mr. Joyal: Mere coincidence. 


Hon. Mr. McMurtry: --the fact of the distinguished 
association of the Ottawa-Carleton bar, our close colleagues, that 
obviously there has been some very important, useful, productive, 
professional co-operation. 


Ll: GOa-aem: 


I expect the debate in relation to the unification or merger 
of the courts is going to be a debate that is going to continue 
beyond these proceedings and it is a debate which will have to 
continue. In the meantime, it is very important if the association 
can keep us informed of any problems in relation to delays with 
respect to trials in the Supreme Court in particular. 


You quite properly point out that there are more bilingual 
judicial resources in the county and district courts and that 
delays have been caused by the purported lack of resources in the 
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High Court. I say "purported" because the resources are there. I 
am troubled sometimes by reason of the fact they are not always 
available. The Chief Justice of the High Court is very supportive 
of this program. He has a few bilingual judges. There may be other 
POOd-T eacOne 1.0L unti ication, but. 1 would/like to think. that 
should not be necessary to resolve the issue of having these 
bilingual judicial resources available for these trials. 


This is another area in which the association can be 
particularly helpful to us in monitoring the situation and 
advising us as to when there are delays in particular parts of the 
province because one of your members is told he cannot get on with 
the trial because there is not going to be a Supreme Court judge 
available for so many months. That is an issue that really does 
trouble me. Any information you can give us in this regard will 
help us to try to ameliorate the situation. I would be unhappy if 
this right that was asserted was to lead to unfair delay in 
getting these matters litigated. We will monitor this closely with 
your help. 


Those are the responses I wish to make at this time. I think 
we ceally are pretty much ad idem on most of these issues. 


Mr. Joyal: As to the problem you raised about the High 
Court and the delays in trials, somebody jokingly was suggesting 
that it is not only a shortage of bilingual High Court judges, but 
those who are bilingual are tired of always having to sit in 
Hawkesbury and have Mr. Charbonneau plead before them. 


We are very conscious of the other comments you have made 
with respect to the question of the inherent right to French 
pleading. The policy we would wish to advance in that respect 
means that as we are making progress, naturally, our level of 
further achievement always gets higher and higher. But we are 
conscious of the practical problem you have raised. We are only 
putting it on the table for your consideration so you do not 
forget. That would be our position. 


Mr. Renwick: May I ask the Attorney General if he would 
be good enough to let the members of the committee, or at least 
each of the caucuses, have a copy of your letter he referred to on 
the question of the bilingual jury. 


Hon. sic MeMurtmy:s Yes, we will icertainly do. that. 


Mr. Renwick: My second request is, what is your thinking 
about the process by which the exercise of the right to bilingual 
proceeding will be exercised? I heard you give the assurance you 
would not be reintroducing the concept of a motion. How do you 
think you will deal with it? 


Hon. Mr. McMurtry: I will be moving an amendment when we 
get to clause-by-clause discussion which states simply that a 
party who speaks the French language has the right to require that 
the hearing be conducted before a bilingual judge, or the right to 
be heard by a judge and jury who speak both the English and French 


languages. That will be right in the statute, and it will just be 
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a question of filing a notice in the court. The time frame and 
what not will be worked out by regulation, but it will simply be a 
question of filing a notice. There will not be any requirement for 
é motion. 


Mr. Chairman: Thank you, Mr. Renwick, Attorney General 
and Mr. Joyal for being with us here this morning. 


Mr. Joyal: May I thank you, sir, and the members of your 
committee. It is our first penetration into the legislative arm of 
government. We thought we would try to put our best foot forward, 
so to speak, to indicate the progress which is being made and what 
we like to think of as being policy moves by the Attorney General 
especially. We keep thanking the Attorney General, for some 
reason, probably for reasons which are pretty clear to most of you. 


What we are trying to suggest is that we have an impression 
many of these moves, these policy initiatives which are being 
taken, seem to have the general support of all parties in the 
Legislature. That, of course, makes our work far more enjoyable. 
For that alone we wish to thank you, sir, and the members of your 
committee. 


Hon. Mr. McMurtry: Thank you very much. I would 
reiterate what you have said, M. le Président. These initiatives 
have had the support of all parties in the House. Your perception 
is quite accurate in that regard. Thank you very much for your 
attendance. 


Mr. Chairman: Before the committee members disperse, I 
would like to mention that we have tentatively arranged for the 
committee to sit on Tuesday evening, January 31, which is next 
Tuesday. I would like the members to mark it down. We will be able 
to accommodate all the delegations that want to appear, the 
architects and engineers, in the three days if we sit on Tuesday 
and if we do not get any more from now on. Everything will be fine 
as long as we can stick to our schedule next week. We will be in 
great shape. 


The committee recessed at 11:47 a.m. 
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Thursday, January 26, 1984 
The committee resumed at 2:22 p.m. in committee room l. 


COURTS OF JUSTICE ACT 
(continued) 


Resuming consideration of Bill 100, An Act to revise and 
consolidate the Law respecting the Organization, Operation end 
Proceedings robe cotir tstob Justice tneOntario; 


Mc. Chairman: The meeting will now come to order. It 
certainly is not your custom, Mr. Breithaupt, to be so tardy and 
in the light of the fact that we have the press here, it is going 
to belbadapubiicity forvydous 


Mr. Breithaupt: One does what one must. 


Mr. Chairman: Before we get into hearing the witnesses, 
I would just like to remind all honourable members that Thursday 
evening, February 2, should be kept open for hearings on the 
architects and engineers bill. These will be next Tuesday and 
Thursday evening, as well as in the afternoons. 


We will now turn to the Radio Television News Directors 
Association of Canada; Con Stevenson, chairman, RTNDA, news 
director; CKOG Radios. Gord» Haines,-news. director; CITY-TV;.Dan 
Henry, legal counsel, Canadian Broadcasting Corp. 


Gentlemen, would you kindly introduce yourselves and proceed 
with vour presentation? 


RADIO TELEVISION NEWS DIRECTORS ASSOCIATION OF CANADA 


Mr. C. Stevenson: My name is Con Stevenson and I thank 
you for the opportunity to be here this afternoon. On my left is 
Gord Haines from CITY-TV, a member of the committee. Dan Henry 
will be making our presentation; he is legal adviser at the CBC. 
One member is not present--Craig Armstrong of the CBC. 


I appear on behalf of the Radio Television News Directors 
Association» of Canadaiol am specifically here as chairman of.a 
committee of that association, the committee for electronic public 
access. You have met the committee members who are with me here 
today. As I said, Dan Henry will be making our submission. 


RTNDA is a professional association of news directors in 
cadio and television across Canada. Its purpose is to promote 
professional development for its members and maintain a standard 
of personal conduct in the operation of the news and public 
affairs business. We are here really to make representation for 
all areas of radio and television--public affairs, education, 
cable. We are not here for just news alone, although we are here 
for news, of course. 
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Mr. Henry's presentation will include some videotape inserts 
and we have a moniter here for you. It will take about an hour and 
we would appreciate your questions at the conclusion of Mr. 
Henry's presentation. 


Mr. Henry: Mr. Chairman, Mr. Attorney General, 
honourable members, under the heading "public access," Bill 100 
would deny access to the courts to almost every citizen of this 
province. Section 146 would prohibit radio and television in all 
their forms from showing the public what in theory they are 
already permitted to see. Section 145 in fact declares this 
theory. “Atl -éotet héaringesGeare saysei shal isbewopenttosthe 
public." The court can. exchudévlthespupliciifethe spossibiiesyues 
serious harm or injustice to any person justifies a departure from 
the general principle that court hearings should be open to the 
public. 


Who is this public? Is it the unemployed, the retired or 
those who otherwise have time on their hands to spend days or 
weeks sitting in a courtroom? No. In our view, the public includes 
all of us, those who work for a living, those who live outside the 
cities and towns where our courts hold court, those whose lives 
and livelihoods depend on the decisions made in our courts, judges 
and lawyers who now wait months for cases to be reported formally, 
even politicians whose work gives them little time to sit in court 


but demands that they be aware of the day-to-day developments in 
our law. 


Most people in this province rely on radio and television 
for their information. Unlike the written press, the electronic 
media are able to convey events directly to the public they serve, 
and the public wants us to. What would give you a better report of 
events in Lebanon, a man's walk on the moon, the assassination of 
a president--a TV reporter's mere description of those events or 
that same teporter's report with the pictures and sounds of what 
really happened? The famous phrase says, "A picture is worth 1,000 
words.’ In our view, it is worth far more than what..¢0epuomc.1s 
more likely to understand, respect and obey laws that it can see 
operate fairly. 


Courts are forums for free debate on the rules that govern 
all of ‘us. Public confidence in® bhose® tules"and*in? otr* systemor 
justice is vital. You enact those rules and laws, but as a 
practical matter, no one sees them applied. Ignorance of the law 
is no excuse, but the proposed section 146 fosters ignorance of 
the law. 


What are we asking for? We are asking for the right to use 
the tools of our trade to make public information public. Court 
information is public. Every word uttered is recorded for the 
public cecord. We are already free, in fact we are encouraged, to 
celate to the public as much as we can of what transpires in 
court. We are already entitled to show pictures of everyone 
involved. We simply want to match the pictures and the words and 
convey those words as they are actually delivered. 


We are not going to televise every hearing. We want to do a 
more faithful job of reporting hearings that are already of 


ay 
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substantial public interest. We are proposing to pool our 
resources and place a single camera at the back of the courtroom, 
Or perhaps a second camera with the judge's authorization, in a 
fixed position on a tripod--not the many cameras that you see 
here, no additional lighting, but one camera at the back of the 
room. The camera is 100 per cent silent, it is electronic and it 
works with normal light. 


Outside the courtroom, outside that calm, dignified 
atmosphere in the courtroom, we would use a separate room for tape 
recorders, videotape machines and TV monitors for all interested 
media. We have already used this setup successfully in Ontario 
courts a number of times. In the summer of 1982, we were permitted 
to experiment under the Judicature Act, section 6/7, the 
predecessor section to section 146. We recorded over 50 hours of 
videotape in a variety of courts ranging from traffic court and 
small claims court to the Ontario Court of Appeal. 


We produced a series of five educational items: CITY-TV 
provided a producer, CBC and Global provided camera crews and CFTO 
provided research assistance. The law required the items to be 
educational and to be recorded on the authorization of the judge 
with the consent of the parties and witnesses. The Ontario Bench 
and Bar Council, which authorized the experiment, has stated 


publicly that, "The cameras and microphones were unobtrusive, 
there had been no interference with the rights of the accused to a 
fair trial and the dignity of the courts had been preserved." When 


we presented these items to its special committee on the media, 
the members unanimously expressed satisfaction with these items. 
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We want to show you three of these five items. They were 
originally broadcast in the week of September 13 to 17, 1982, by 
evecy English language television station in this province. They 
appeared in supper hour newscasts so that on Monday night of that 
week, no matter what station you turned to, you would see item 
number 1. On Tuesday, you would see item number 2, and so on. 


InnTorontoe-ftornsexanple «“CRTORTM, GRET oCLTY=TV yp oGbobal, arid 
CHCH-TV all carried identical programming. Co-operation of this 
kind among such normally fiecce competitors is unprecedented and 
underscores the importance all of Ontario's electronic media place 
on this issue. I would like to show you those three items. 


The committee viewed audio-visual presentations at 2:31 p.m. 
2745 > pn 


Mr. Henry: What follows are a few minutes of extra 
interviews with judges and lawyers that were not broadcast, but we 
thought you might like to see them. 


This is not the only broadcasting we have done from our 
courts. Before this experiment a CBC reporter, Kathy Farrell, ran 
a secies of consumer reports from small claims court. She 
examined disputes raised there and gave consumers valuable 
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inrormation about the problems they should avoid. We would like to 
show you an example of Kathy Farrell's tape. This was done before 
our guidelines, so the camera is not in a fixed position. 


This past summer the Grange Royal Commission looking into 
the deaths at the Sick Children's Hospital began hearings in 
courtroom 20 in the Toronto courthouse. The proceedings have been 
televised through the auspices of our organization. The setup is 
identical to that we are proposing for regular court 
coverage--pooled resources, uSing one or two cameras. 


The hearings are very much like court proceedings: witnesses 
testifying under oath, lawyers examining and cross-examining, a 
justice of the high court presiding, very important issues being 
resolved. I would like to show you an example of the coverage we 
have given the Grange commission. 


While we are waiting for the Grange commission footage to 
come up, I should just mention that to date over seven months of 
hearings have taken place before the Grange royal commission. 
There has not been a single objection to the presence of our 
camera or to our use of the pictures and sounds we have been able 
to reproduce with the camera's assistance. No one plays to the 
camera, they are too busy concentrating on the serious matters at 
hand. The camera has had no effect other than to assist us 
immeasurably in informing the public. 


In the report you will be seeing, towards the end you will 


see that our reporter, Ted Bissland, is pictured in front of the 
proceedings; however, he is not in the courtroom himself; he is 
using a technique called chroma key ; and he is doing that in the 


studio. It will come up in a moment. 


That is our experience in Ontario. Use of pictures and 
sounds in television and radio reports would have a number of 
benefits... First'\ more: eccurate Gnfionmation. iMitatis avers maridieto 
misquote someone when you have an accurate record of what he said. 
If we have pictures and sounds, we can convey some of the reality 
of the process. Passion, tension, indifference, weariness, 
determination, frustration, hostility, meekness, stubborness--all 
of the things which make human beings human. Is that not what our 
courts are all about: resolving disputes among human beings, not 
merely settling abstract issues of law? 


Use of pictures and sound would mean longer coverage and 
More ‘coverage "OD our Ccourts | eAtsienifiecantwebact or Jim rabhoeaiting 
air time is the availability of pictures and sounds. More coverage 
means more time spent by reporters in court. That means more 
ceporter specialization, better reporter understanding of the 
process and better) weports). 


More public attention means a better presentation by all 
concerned and that means an improvement in the process of justice 
itself. That is a lesson that has been handed down to us over the 
centuries in our courts. 


é 
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In the United States, 41 states have independently 
considered the issues and now permit some form of electronic 
public access. Twenty-nine of those states have permanent rules 
permitting such access and the others are experimenting. 


Exactly three years ago today, to the day, the US Supreme 
Court ruled that television coverag? does not per se represent a 
chreututcooansandividuely sseonstatutionalitight, tosedfaiz»trial, 
provided the proper safeguards are in place. In 1965, the same 
court had expressed fears that television coverage would prejudice 
the process. In the intervening years, thousands of cases were 
covered in various states with little adverse effect. The American 
Bar Association and the US Conference of Chief Justices have now 
sanctioned electronic public access, again provided the proper 
safeguards are in place. 


Sere. 


Where are we in Ontario? After our experiment in September 
1982, we produced a brief addressing the issues. You have a copy 
of “that brief... Wemnoted thatesection 67: of» the Judicature Act, 
which is the predecessor section to section 146 of Bill 100, was 
be ought sbomaniaoyt. Bhi si sections andasecthiongs 246, ere based’ on-a 
canon of the American Bar Association, which the association 
itself has since changed. 


Our brief proposed a four-page set of guidelines to govern 
electronic media behaviour in court. The guidelines would be 
adopted as rules of the court. We also proposed repeal of section 
67 of the Judicature Act and we took what we felt was a 
responsible route. We asked the Ontario Bench and Bar Council for 
its support. That was November 1982. Since then that body has sent 
a delegation to New Jersey and to New York to investigate. 


In September 1983, it produced a background paper and 
questionnaire and circulated them to all judges of the province, 
the Law Society of Upper Canada, the Ontario branch of the 
Canadian Bar Association, the Criminal Lawyers Association, the 
Advocates' Society and the Canadian Civil Liberties Association. 
The background paper reviewed both the Ontario experience and the 
US experience. In the latter regard it said: 


“Correspondence with representative chief justices indicted 
there had been no significant problems or mistrials resulting from 
television coverage of the courts. It was used primarily for short 
news reports rather than lengthy telecasts of proceedings. Any 
adverse effect on the conduct of proceedings was not considered to 
be siendbicants.? 


New Jersey had questionnaires completed by the judge, 
counsel, witnesses and jurors as to the effect of the cameras and 
the personnel operating them. These questionnaires have 
demonstrated very little adverse criticism. Just after the paper 
and the questionnaire were sent out in late September 1983, the 
Canadian, dudicial: Gountidr met; ing Stis John’ s,.Newfoundland. 


One year earlier, that council had met in Regina and at that 
time our experiment in Ontario was on the air. They asked a 
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committee of theirs to look into it. That committee asked for 
copies of our brief but never heard any representations from us, 
although we were enabled to address judges in five provinces, some 
of whom may have been on the judicial council's committee. 


We wrote Chief Justice Laskin asking to be heard at the 
Canadian Judicial Council meeting in Newfouncland in September 
1983. He wrote back that it would be premature that year, given 
that the council's committee had not yet submitted its report. The 
rest is history. The council did not feel it needed 
representations from those directly involved. It passed a 
resolution that television should not be allowed in court 
proceedings. 


It was not a high-water mark for Canadian justice. We were 
naturally disappointed but we were and are confident that the 
Canadian Judicial Council will have cause one day to reconsider 
this issue. 


In my experience, having addressed many judges on this, even 
those who oppose it say that it is inevitable, that it will come. 
However, too many of them say, "Not now, not while I am on the 
bench." They are concerned, naturally, with the thought of 
additional scrutiny, but is not that scrutiny supposed to be 
there? If you look to pronouncements by judges in their 
professional rather than their personal capacity, they are 
eloquent in their understanding of the need for scrutiny. 


In the leading case in Anglo-Canadian law on the subject of 
open court, Lord Shaw of the House of Lords quoted Jeremy Benthan, 
a famous and widely regarded legal scholar. He wrote, ‘Publicity 
is the very soul of justice. It is the keenest spur to exertion 
and surest of all guards against improbity. It keeps the judge 
himself, while trying, under trial." 


In November last year, the resolution of the Canadian 
Judicial Council was communicated to every chief justice and 
Attorney General of each province, as well as to the federal 
Minister-of Justice: Iti swbaindine on notonesbutwour lous ythas 
influence. 


Shortly after receiving it, the Ontario Bench and Bar 
Council special committee on the media convened to consider it. We 
were later advised what happened. The view stated on behalf of the 
Attorney General was that the Canadian Judicial Council's view was 
so strong, definite, unqualified and final that it would be very 
difficult for him to adopt a contrary position unless there was 
some Overwhelming evidence that the council's position was 
contrary toethe publiciinterest. 


However, there did not appear to be any evidence that was 
the case. The law society did not want to spend the money to send 
Out the questionnaire to its members as it had been asked to do 
two months earlier in September. 


The committee passed the following resolution: "In view of 
the indication from the law society that it did not wish to send 
Out the questionnaire to its members; in view of the opinion 
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stated by the representative of the Attorney General; and in view 
of the communication from the chief justice of Canada, the 
distribution of the questionnaire should not be proceeded with." 


By thet time the questionnaire had already been circulating 
for two months. From all reports we have had the questionnaire 
produced mixed results, both in favour and opposed. What else 
would anyone expect? 


The Ontario Bench and Bar Council said it would not proceed 
with the questionnaire. That is its position. What does it mean? 
We do not know. It has been more than a year since we presented 
Our brief to that body and we still have not received any detailed 
and reasoned response to it. The matter, from our reading of it, 
i6.0n; bets ; 


So where do we all stand? Chief Justice Howland is a man for 
whom we have the highest regard. In May of last year he was quoted 


intthessSindaynStateasahaving>said; ») Inhthisrdaysandsagsétite (this 
matter) has to be studied."' Attorney General Roy McMurtry was 
quoted in the same article last May: "I favour the idea of some TV 


in our courtrooms, but the manner in which it is done is of 
crucial importance." 


The article goes on to say he praised the responsibility 
shown by our association and said our proposals deserved serious 
consideration. He said any electronic access system must be 
structured so as not to interfere with the testimony of witnesses, 
but added that last fall's experiment showed it could be done 
without causing unnecessary distraction. 


We believe the Attorney General's position has not changed. 
The: problem is’ they Canadian» Judicial Council's, position..Is it 
contrary to the public interest? Clearly. It was devised in 
private, without a hearing for the media and the Canadian public 
affected by it. We do not know how many chief justices voted for 
it, against it or abstained and we do not know what the reasons 
for the decision were. If it was a judgement which came up on 
appeal before the same judges who voted for it they would throw it 
out guickly without a second thought. 


Yes, it is strong, definite, unqualified and final--but that 
is its weakness, not its strength. If television were not allowed 
in court proceedings, it would mean we would not be permitted to 
see the Supreme Court of Canada deliver the pivotal constitutional 
reference which television and radio carried live to millions. 


Hons MriseMcMtrtry: Almost carried live. 


Mr. Henry: Subject to technical considerations. 

Neither would it have allowed the public to see the Supreme 
Court of Canada's leave-to-appeal proceedings transmitted via 
satellite from Vancouver to Ottawa. Both of these we have already 
seen courtesy of the electronic media, and in the latter case 
courtesy of the Canadian Bar Association. That body very proudly 
went on television saying what a wonderful idea it was. 
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The public could not see the items we just showed you, the 
tems we produced and broadcast to the satisfaction of everyone 
irectly involved. The Attorney General has not followed the 
ositioneor ‘the Canadran Judicial Council, 


Section 146 permits more than the council would. In effect, 
by proposing this section 146, the Attorney General has himself 
already taken the position that the Canadian Judicial Council 
resolution ads contrary to: shexpubhic Bnterest.t Theat as weact 
should be. Courts are presided over by judges but they belong to 
the people and are responsible to the people's representatives. 


33POep 2m 


What’ iseadn ithe publicetinteresa® Nom sections i4bo°an wets 
eurrent form in our’view thatrsection ws? clearly 
uNncOnNSeT tutional? - Subseeét Pont-2 (hye fo eher Char tor of Riehbie Gnd 
Freedoms states, "Everyone has the following fundamental freedoms: 
Feeedom of thought, belief, Opinion and expression, including 
freedom of the press and other media of communication." 


The Ontario Court of Appeal has already considered whether 
this: section ine ludesrthe riehtsot pub inc’ acces'si tot hescour fs. oils 
Re Southam and the Queen (No. 1), the court's judgement states as 
follows: 


Ltchi se er ues t-asnar ewedint batt ice esecc est boltthel mourt seis 
not specifically enumerated under the heading of fundamental 
freedoms but, in my view, such access, having regard to its 
historic origin, and necessary purpose already recited at length, 
is an integral and implicit part of the guarantee given to 
everyone of freedom of opinion and expression which in terms, 
includes freedom of the press. However the rule may have had its 
origin, as Mr. Justice Dickson pointed out, the ‘openness’ rule 
fosters the necessary public confidence in the integrity of the 
court system and an understanding of the administration of 
justice™ 


There is a distinction in the charter between freedom of the 
press and other media of communication. Clearly, the unique 
attributes of the electronic media are recognized and 
distinguished. If those in the electronic media have freedom of 
expression, surely the charter recognizes that they have the 
freedom to use the tools of their trade to express themselves. 
That means freedom to use pictures and sounds in conveying 
information. Combined with the right of free access to the courts, 
that means electronic public access to the courts. That is a 
fundamental freedom. 


The charter recognizes in section 1 that there can be limits 
on a freedom provided those limits are reasonable, prescribed by 
law and are such as can be demonstrably justified in a free and 
democratic society. 


sect ion! 246 oT) Bil bas 0, disses lsimiti-ons fe] ectr omic public 
access, to) court si ‘and ,Jtaec ording tothe Ontara ‘oi iCour tt fot) Appead: 
judgement referred to earlier, the onus is on you to justify that 
Limit notions to «just heyy ourmireed om. 


? 


The Court of Appeal said: "The wording imposes a positive 
obligation on those seeking to uphold the limit or limits to 
establish to the satisfaction of the court by evidence, by the 
terms and purpose of the limiting law, its economic, social and 
political background, and, if felt helpful, by references to 
comparable legislation of other acknowledged free and democratic 
societies, that such limit or limits are reasonable and 
demonstrably justified in a free and democratic society." 


We believe section 146 cannot be demonstrably justified. If 
we are right on any one of our rationales, then the section as a 
whole must be struck down. 


Again the Ontario Court of Appeal: "We are not entitled to 
rewrite the statute under attack when considering the 
applicabibictyvef theeprovisionseofhthe charters* 


Section 146 is an absolute ban. In the Southam case, the 
Ontario Court of Appeal held that an absolute ban in all cases was 
not a reasonable limit on the right of access to the courts. The 
net must be cast just wide enough to catch the purpose it serves. 
With section 146 it does not matter how important the case is to 
society or whether the accused who screams out his innocence 
demands that the public see what is being done to him. It does not 
matter whether the judge feels the case before him cries out for 
public attention. Even if every person in the proceeding agrees 
Ghat tblsteuld be televised, it cannot be unless it is for an 
educational purpose. 


Imagine, in a free society, all the adults involved in a 
case do not have the freedom to have their case brought to public 
attention. What can be the demonstrable justification for limiting 
coverage to educational, rathec than informational purposes? What 
is the difference between those two terms anyway? What is the 
demonstrable justification for denying electronic public access to 
the judgement rendered orally by the trial judge, or the legal 
acgument that precedes it or the proceedings of any appellant 
eountit 


What is the demonstrable justification for requiring the 
consent of every party and witness? Should any one of these be 
able to dictate on a whim what information the public gets about 
the operation of the public's laws and the public's courts? None 
of them has that automatic right to stop the flow of that 
information in the press. Why should tney have it with regard to 
the electronic media? In short, what is the demonstrable 
justification for denying the electronic public access to an open 
and public court? There is none. 


Virtually every serious study of this issue, all the 
extensive surveys of participants in hearings that have been 
reported electronically, come to that same conclusion. The 
evidence is overwhelming if only the parties involved here would 
look at that evidence. The major studies are referred to in the 
brief we submitted to the Bench and Bar Council in November 1982, 
which we have now provided to each of you. 


Finally, what is the demonstrable justification for making 
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the normal exercise of a fundamental freedom, freedom of the 
media, subject to an offence with a stiff fine or a potential jail 
term? Section 146 would put radio and television reporters in jail 
for doing their job responsibly. 


We have been presenting this issue responsibly for over 
three years. We are not prepared to suffer further questionnaires 
Or protracted debate on our constitutional rights. As we speak, 
Ontarians are being denied meaningful access to their courts. We 
believe that section 146 should not be enacted. That would leave 
section 145, which would declare that our courts are open to the 
public, subject to subsection 14502) and rudes wiythe eur wn We 
propose that the guidelines we submit herewith, the guidelines we 
have already used successfully in Ontario, be adopted as rules of 
the court. 


If you want to proceed cautiously, we would accept a 
suspension of the operation of section 146 for a trial period of 
18 months. You could monitor our progress and, if serious problems 
emerged, you could allow section 146 to take effect after the 
trial period. We are prepared to meet with you at any time to 
reconcile your concerns with ours. We understand the desire of 
some for speedy passage of Bill 100. We trust you will agree that 
it disMine nol onel'’s: cinteres tert op ipasis: quae kus ‘an Lawiethats soiselearly 
disregards the constitutional rights of the electronic media and 
of adds ithe cittizens,.of..this) proyame en 


Mri. Mitchebl:oMc . Chainmar, Us wantuto a ssiiriesbhempeamie 
who have made the presentation that I have not formulated an 
Opinion on whether I am for or against your proposal. In the 
material you have provided I have a lot of reading to go through. 


I want to ask basically one question. Do those of you 
appearing at the table also support the right of people to a 
degree of privacy? 


Mr. Henry: Sir, in the United States-- 
Mr. Mitchell: No, answer-- 


Mr. Henry: I am going to answer your question. We 
believe that when it comes to a court proceeding, the right of 
privacy is very severely circumscribed, and in that regard we have 
the support of the Supreme Court of Canada and Anglo-Canadian law. 
Let me read you a few quotes from judgements that go directly to 
your point. 


Meo Mitehebils, May I just! interject tat stheliboiniatou 
made, though? I gather your argument is, as you started off, that 
because people have wound up in the courts, they have removed 
themselves from the privilege, if you will, of some degree of 
privacy. Let me give you an example, and it was debated in this 
Legislature as well. 


Recently there was a young lady in Ottawa who refused to 
give testimony in,a court. The young woman went to jail for a 
period of time, but, for whatever reasons, the press and the 
electronic media felt she had a right to privacy; so when she had 
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a press conference, your colleagues in the electronic media were 
very  quickhyswilbings torvafford her thesrcight» to, privaey, which you 
say she had already done away with by appearing in court. 





Mr. Henry: May I answec that specific case? In that case 
the law would now provide that we would not be able to identify 
that person in that proceeding. We would not be able under another 
Canadian law, the Criminal Code, to show a picture of that person, 
so that’person’ s: privacy/is already respected by Canadian law. 


That is a very important case. 1 remember watching The 
Journal program, which debated the contempt conviction imposed by 
the judge. Who did we see debating that? We saw lawyers, but we 
did not see the judge. We did not hear the judge. We do not know 
what his reasons were. We have to take them secondhand. Do you not 
think it would have been a lot better to be able to hear what that 
judge said? What possible prejudice could there be against showing 
that judge? 


Me. (Mitechellr*hhy all onésty »i¥ havemotformubated an 
opinion one way or the other, but I have a feeling that the very 
things you are arguing for could at the same time be things you 
would argue against when we are talking about the rights to 
privacy of individuals. That is where I have some measure of 
PURER BCs). 


I also would refer to your last sentence. I grant you say 
this has been ongoing for some time and you have been presenting 
briefs for some time, but this is the first time I have been 
privileged to hear them and see what was televised. By the way, I 
might tell you that in September 1982--and I ama very avid 
watcher of the news--you made a comment earlier on that this was 
played on every English language television station? 


Mies CHS riely 8 CVSS ,. esti. 


Hee Mreche bl Yel do inot'r cecal Pesecing stron oure un 
Gttawa y-Maype Si twasep bind “that (night: 


Mer vbenry Jeht (wad Serta inleushowne 


Me. Mitchell: I watch Max and the whole bunch regularly, 
soc htnayittave been eb bind (tiat ai shtpebunihicerctainly donot recall 
Dts 


Me. .Hairies 301 Bewas por shiveinighasdins tows, Siri. 


Mr MMreebe bbrrYes, ol know lthat toe iwhat,-you are trying ito 
Cel lsmevwYoued os thowevers tin your ebastpacactaph ayn. btu tssiaeno 
one's interest to quickly pass a law." Surely that sentence can be 
bdrned arétiad (toesay, Sle oiseia netone’s interest to “jump om the 
bandwagon in this committee today and say we agree or disagree 
with your position.'' As a member of this committee, however, I can 
assure you the material you have provided will be given a pretty 
good and thorough study. 
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I also have some fears--and I tell you this quite 
honestly--I know that as reporters you are taxed with the job of 
reporting and telling people what is going on. I can see that need 
when there is a Situation “involving something that is of vital 
interest to the people of Ontario or the people of Canada. But who 
decides whether something is of vital interest? I do not know. I 
certainly would’ not’ want” to) pet’ myself an? thet pos ition: 


I have also seen cases myself where people have had an 
internal problem in the family. Sometimes I have developed a 
feeling there are people--and I am coming back to the privacy 
issue--who have a right to expect some privacy, some 
acknowledgement that they are going through a bad time. Yet they 
ace hounded at every instance. I do not mean to make that a 
blanket statement, but that is why I want to study this material 
very carefully, to be sure the position I might take on behalf of 
the people of Ontario is what you are telling me is in the best 
interests of those people. 


Mr .wHenry:) Oni they pointioi pea vacys, silemi chee gustt ceed 
you what the position in our law is. This is from the House of 
Lords: 

"The hearing of a case in public may be, and often is, no 
doubt, painful, humiliating or deterrent, both to parties and 
witnesses, and in many cases, especially those of a criminal 
nature, the details may be so indecent as to tend to injure public 
morals, hut all this is tolerated and endured because it is felt 
that® adn (public. tr la lesiiemtotmbechound, fonnth emuhote. thembest 
security for the pure, impactial and efficient administration of 
justice, the best means of winning for it public confidence and 
respect.” 


Mr. Gillies: I would like to congratulate you gentlemen 
on a very comprehensive presentation of your case. Just speaking 
as one member, I do not have a great problem with what you are 
saying. I can think of some specific problems, many of which 
obviously have been worked out in other jurisdictions and probably 
could be worked out here. 


I have a couple of questions for you, none the less. I was 
reading through your proposed rules of court governing electronic 
public» access, andele want £osdwokeparédcucar lyn atepo inueser/- and Bacon 
your list. I was very pleased to see you are proposing that no 
tape or film of a proceeding would be admissible as evidence, 
which I think is good. However, do you think it a legitimate 
argument that with a very wide spectrum of the public watching 
proceedings that would be coming up during news programs, as clips 
in the evening, it would possibly make it more difficult to find 
impartial jurors who have not developed an opinion on some 
proceedings because of that increased coverage? 


Me. Henry: That question has been dealt with in every 
jurisdiction that«has considered the issue. I think athe -answer, is 
yes, it may be slightly more difficult. It depends when that next 
trilabatse, going tosbe/s iit theme onsisoinemto Belastiestetsi aie Geuis 
often some days off. But there are other protections that we have 


Pe 
pe 


in our system for getting impartial jurors. Do not forget, all we 
ace looking for in society are 12 honest people who say they are 
impartial as between the person involved and the crown. If vou are 


weighing sending information to millions of citizens who may be 
affected by the law that is developed in that case versus the 
possibility that there may be a retrial--anc how often is there a 
retrial?--and the possibility that out of millions of citizens oz 
hundreds of thousands in a community you will not be able to find 
12, I would much rather give the information to the public. 


Jurors are sworn to pay attention only to the evidence they 
heat, and that is one of the protections. There is also a 
screening mechanism to ensure that the counsel involved in the 
case can cross-examine the jurors to make sure they are impartial. 


Mr. Haines: The facts in the case ace already going to 
be public, given the existing system, so all we are talking about 
is a more efficient and more accurate way of delivering the 
information from the courtroom. 


Meee Ciliiessetieactuallghthink?thaseissasvety compelling 
acgument for your case, that in a way we do have a double standard 
now inasmuch as, unless otherwise ordered by the court, the print 
media can be in the proceedings and you have your cameras and 
reporters outside the proceedings. In all likelihood I would think 
most accused, defendants and others are cropping up in the media 
anyway. 


However, on point 7, you say that to protect the 
lawyer-client privilege the right of the media to broadcast 
certain discussions that may take place within a courtroon 
setting, in a privileged setting, would be curtailed. I imagine 
you would probably also include in that category some types of 
discussion the judge may have with counsel when he calls counsel 
tomthesbar andisoson; 


You do not say what happens in the event that a reporter 
beeaks that rule. In other words, I do not know what the sanction 
is if, either deliberately or inadvertently, a conversation that 
takes place is taped and is aired, even though it is not the 
intent of your cules that this happens. What is the sanction and 
how do you propose that would be dealt with? 


Mr. Henry: We have not proposed a sanction, but we would 
understand if there were one. I think the judge in the case would 
have the authority to cite that person for contempt, subject to 
what changes are made to contempt law by Mr. MacGuigan. 


Mr. Gillies: I do not know if I should be directing this 
question to you or to the Attorney General. We all have in front 
of us now the letter from Chief Justice Howland to yourself and 
the letter from Chief Justice Laskin to the Attorney General, and 
both of those really say the same thing, the decision of the 
judicial council in the meeting in Newfoundland being, "We do not 
want 1P2/a.Papowisit ikeetoetmnow Binanyoneliscmintraipesition mo: tell 


the committee, beyond the fact that they do not want it, 


ig 


what ace the arguments? I would like to hear what compelling 
arguments have been made by the judicial council against this type 
of reporting. Do we know what those arguments are? 


Mr. Henry: The arguments that are set out on behalf of 
those who are against are dealt with briefly--and it you like we 
Can turn to those--on page 16 of our brief. This is the brief we 
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submitted to the Ontario Bench and Bar Council in November 1982 


Stevenson?" Excosetmes tae Gillies; i seam noe 


Me eaes 
clear. Arce you asking the reasons on which the judicial council 
based its resolution? 


Mr ed Peg itessavess 
Mri @seStevenson: )Sov aresvewisdosnot know! that! mysed te 


Mr. Gillies: Unless I am missing something, all that we 
havewistalsertes ofelettersesaydnehad efistous: decasiontthetive do 
nocewante 1ei4 


Mr. Henry: As far as we are concerned, we have not heard 
from the Canadian Judicial Council personally and we do not know 
what its reasons are. The brief addresses the kinds of reasons 
that have been raised in this debate in US jurisdictions. Physical 
disruption: of} thecourtroom,, for examptegid sone ofsthem,dandathat 
is something I hope we have dispelled; certainly the Ontario Bench 
and Bar Council has gone on the record saying that we did not 
disrupt the process. Distortion of the image of justice: what kind 
of image of justice are we presenting? Prejudicial publicity, the 
point you raised earlier; the right to privacy, the point raised 
earlier; and the effect on the participants. Those are the 
categories. 


But when’ it’ comes? to -hard evidence; if youslooky atyally of 
the surveys that have been done in the United States that have 
said, “Vooks these) are’ the thingS wei fear)“ s what has actiualay 
happened? Thousands of cases have been done in the United States. 
There is evidence now. We do not have to guess; we can look at the 
evidence, and the evidence is overwhelming that most of these are 
just fears without foundation. 


Mrs Gi Diies:s)Onenlasticquestiont item michtse Me Cha igmar. 
I will address this to the Attorney General. Although I do not 
want» to’ puti youl on) ‘thee spotys banmdlooldimes ath pages lornoiethe 
presentation made to us today. In the opinion of the witnesses, by 
proposing section 146, you are taking the position that the 
judicial ‘councdl 's ¢ eeolursom sis contraryretoy fhrenppubiicam teriest. 
I wonder if you might comment on whether that is a reasonable 
representation of your position because I am always a little 
concerned when delegations interpret for members of the House. 


HonwaeMes.: MeMur try sNowmoby ha vie: towsey),2.wihiehs wespec G5 HES 
the very acticulate submissions made by Mr. Henry, this does not 
accurately teflect/’ ourspositdonkr Thishdratterofteceurcseeewas 
prepaced long before the letter came from Chief Justice Laskin 
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representing the views of the Canadian Judicial Council. I guess 
one of our dilemmas is whether to maintain the status quo, which, 
as has been quite properly pointed out, does reject, at least in 
part, some of the decision of the Canadian Judicial Council, 
inasmuch as we have allowed cameras in the courtroom for 


educational purposes and have done this quite consistently. 


I suppose it does not take too literal a reading of the 
relatively brief letter from Chief. Justice Laskin to indicate, as 
Mr. Henry has pointed out, that section 146 obviously does not 
reflect the views of the Canadian Judicial Council inasmuch as it 
allows television in the courtroom for educational purposes. 
Again, we are zoing to have to reflect over the next few weeks as 
to whether I as Attorney General should feel morally bound to 
accept the very strong recommendation of the Canadian Judicial 
Council im alimrespects, 


What we have attempted to do in the Courts of Justice Act is 
basically to maintain the status quo. We have not changed the law. 
I might say at this juncture that I thought the series on the 
various trials in the courtroom that was presented over a week, a 
good part of which we have seen this afternoon, was an excellent 
series and represents a very valuable tool for educating the 
public as to what does happen in a courtroom. As a ministry, we 
certainly co-operated in agreeing to that project. 


More recently, we have agreed to co-operate in relation to 
another series that is being produced, as I recall, by Mr. Patrick 
Watson for the Canadian Broadcasting Corp. dealing with a series 
of trials, which will take an in-depth look at trials. Again, we 
recognize that for educational purposes, at least, there is a 
public interest component that I think has some weight. 


Our position consistently has been that cameras in the 
courtroom, at least for educational purposes, do serve as a very 
useful tool. There are some other comments I want to make later 
on, but I prefer to hear the rest of the questions. I would say we 
do not have any difficulty with the technology that has been 
developed. We think a very effective effort has been made that has 
succeeded in developing technology which does represent a minimal 
disruption, if any disruption at all. I am going to refer later on 
to some of the concerns that have been expressed on both sides of 
this issue. 


When one deals with an excellent educational program 
produced by the television networks in co-operation with one 
another, one has very little difficulty appreciating its value. 
However, tne issue becomes a little more complex when one compares 
those worthwhile programs with the 30-second clips. In all 
likelihood the latter are the most of any court proceedings that 
most people will see on anv given day. The issue becomes a little 
gcever in that context. But certainly the principle of public 
access to the courtroom is a very important one and one we support. 


I would just like to ask one more question because Mr. Henry 
has referred to certain important British authorities regarding 
public access to the courtroom. I was just wondering whether I am 
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correct in my assumption that the British courts to date have not 
allowed any television cameras in the courtroom. That is my 
understanding. 


. Henry: There is a rule that would say that. 


I was privileged to be a marshal to a high court judge in 
England" Sir Braan Mckenna tor Se? nonth. ane: a halon cae ee an 
Oxford and in Staffordshire. There is a rule that does not allow 
you to take a camera physically into the room whether you use it 
or not. When I spoke to him recently about whether or not having 
Cameras in court was a good idea, he suggested to me it was. I 
think’ they treil “us an °North Amer ica They House of Wordekis just 
now considering the issue of televising their proceedings. 


Hon. Mr. MeMuritry: But am Lb correct in® ny? ‘assumption 
that to date television cameras have not been allowed in UK 
courtrooms? 


Mei HenPycoinat! is! ttehtre Ouriips im tudisaiphar! tthe 
principle of public access is the same. How does one differentiate 
between the public that sees our television reports and the public 
that reads the newspaper? 


Hon. Mr. McMurtry: There are some other issues I would 
like to discuss, for my own enlightenment as much as anybody 
else's. But perhaps it would be appropriate to go to other members 
for questions now because this is a committee hearing. 


Mr. Gillies: Mr. Chairman, that concludes my questioning. 


Chairman: I would remind the committee we have a few 
other witnesses, and the next question will be from Mr. Renwick. 


Mrio Renwick: Mr... Chedtman,la@siusuelda wil bier pritef. 
Inter jections. 


Mr. Renwick: They do not need compliments from me about 
the excellence of the presentation. It is a very stimulating and 
interesting presentation. I have two or three matters I would 
phrase as questions, even though sometimes I tend to make 
statements cather than ask questions. Treat them, please, as 
questions. 
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Personally I have never thought of the provision for making 
the courts open to the public as being related to the question of 
freedom of expression and opinion. I had thought it was to ensure 
there be no secret trials anywhere. I am sure other authorities 
would disagree with this particular authority, but it was my view 
thatiwas ‘tcheshistorichoriginvol thet Question? andicttiersi mot 
necessarily connected with the question of freedom of expression, 
freedom of speech or freedom of the media; that is my first 
question. 


My second question is that I have absolutely no problem with 
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the capacity of crown counsel or defence counsel in civil ma 
in criminal matters or with the judiciary, or indeed for pra 
purposes, perhaps with some limitation, with jurors as such 
ate not vocal participants in the proceedings in the court, a 
them being able to perform with the kind of media which is 

available. I think that soon becomes part of the wainscoting. 


My problem relates perhaps to a more fundamental guestion. 
Abstruse questions of law are not the most exciting part of the 
judicial world, of the court world. The problem to me is with the 
evidence. The judge when he is sitting alone, and the jury when it 
is a trial by jury, have the responsibility of determining the 
BeCtS Of -thercéaseedr wna e¥ourwoudds «thei truthseof-it -en-theabasis 
of evidence given by witnesses, sometimes documentary evidence but 
basically the evidence of witnesses. 


I would like you to address that question. When vou take the 
wide variety of persons who, out of a totally different context, 
happen to find themselves once in a lifetime as a witness on a 
stand, whether in any way you then affect the question of the 
capacity of the court--judge or jury as the case may be--to 
determine the truth of what is before the court on the basis of 
the evidence. 


I notice there was no reference in any of those tapes to any 
of the witnesses and, indeed, the one crown counsel who was 
questioned ducked the question as to whether he thought it 
affected the witnesses. That is the second point I would like to 
make, 


The third one is that I do not get any real sense, except on 
page 3, of any test of selectivity that the media would be using. 
In other wocds, we are not going to be broadcasting every case in 
every court in full. There are not enough channels in the world to 
do it. You specifically say: "We are not going to televise every 
hearing. We want to do a more faithful job of reporting hearings 
that are already of substantial public interest." 


I must say without specifying but we can all recall within 
the past two years three or four areas when I would assume that, 
if the television media had had access, they would have been 
there. There were enough problems when they were not there with 
respect to the functioning of the judicial system. I have some 
problems about who is going to do the selecting and what the 
process is of the selection that is going to take place. 


It is not a single question of who is going to select which 
bo bab wherti std) snul hiphbe-quesitiom: Whodds -coing to selectethe 
ttiials eebat iportion cofiet hestra-adl,.i § ceoing sto) -be, broadcast;,.who 
does athe sedd tine: cOf fit; ais «hte coing.wto, herday iby day or is. :it 
going to be at the end of the trial, in other words, a carefully 
edited version of a whole trial for the purpose of conveying to 
the public what they should know about it? Those elements of 
selectivity seem to me to be crucial to the presentation. I see 
little, if anything, in your submission on that area. 


Those are the three automatic problems I have. I have no 
specific position on the matter one way or the other. I ama 


s in the assembly, but for 
government, we have not been 


strong proponent of having came 
t e 
ing question period. 


reasons that are best known 
to achieve that, except 


I have made those three questions clear to you, 
ems to me they go quite near to the roots of what is 
he submission vou have made. 


because 


Mr. Henry: I will address those issues in succession. 
irst is: the historic origin: What: as" the ‘purpose: of heving= the 
ubliec there? There is a reference an oure Drier Wo tene wr Poitie Ss: Or 
its Thomas Smith tae Lato. 


Mr. Breithaupts tt is* a" thine) celled ther Suse mnanper. 


Me. Henry: At any rate, he was describing our system, 
the common law system. He was comparing the civil law system with 
the common law system. He said that while in both systems the 
indictment’ ts’ an" weiCing) in’ thne® Bae Baer syeten: 


"All the crest is doone openlie in the presence of the 
judges, the justices, the enquest, the prisoner, and so manie as 
will or can come so neare as to heare it, and all depositions and 
witnesses given aloude, that all men may heare from the mouth of 
the depositors and witnesses what is saide," 


Historically, there were no select juries. The whole 
community was the jury. Gradually, the jury function was delegated 
to 12 men. But the community obviously has a very vital interest 
in knowing what takes place in every courtroom. You do not have to 
kook too: f ar® in Onitard o/ mlmawieto be able under scorentt hati ke. 


The contempt cases we talked about were the subject of great 
public debate across this province and this country, whether a 
judge should have the power to commit a person who does not want 
to testify for contempt for 30 days or three months. Such a case 
does not only affect the few people who happen to wander into the 
courtroom that day; it affects everyone in society. 


The second point you raised was your concern about evidence 
and the effect on witnesses. If you look at the experience in the 
United States referred’ to 'in’otr beret, therefieéct rs quite clear, 
There is no effect, because the witness is a little ill at ease 
anyway. He does not want to be in a courtroom, does not want to be 
on the public record, does not want to have his words reported in 
the newspaper, does not want all that. 


Taking that into consideration, the camera blends into the 
background. It is another way of recording what that witness is 
testifying to publicly Aiiher @iwasilatcase Ain sal itorniaiwhe rela 
pecson saw a witness give testimony from his home via television 
and ran down to the court to show that witness was actually 
pec jucing himself. The widec the information, the better the 
chance the witness will be careful what he says and say exactly 
what happened. . 


There is a reference in the brief to a study that was done, 
the only “Sctentift fem Stild yi niath PsPareds elt econpar eda laien ess Us 
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reaction to three different types of media. The people in the 
roup were shown a very complicated film about the post office in 
Germany. These were people in the United States so they could not 
have cared less. There was a lot of detail. They were categorized 
into three different options. 
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One option was where the interviewer interviewing them about 
the film they had just seen said he would be taking notes, but 
would transmit the information to the public or to a wider 
audience. The second group was told there was a mirror behind the 
interviewer and behind that mirror was a camera and those 
photographs and sounds would go to a wider audience. The third 
group was witnesses who saw the camera in the room. Then they 
compared the questions-- 


SoU D.M. 


Mr. Henry: That is right. No, excuse me. They were told 
the same thing, that it would go to a wider audience. In one 
condition, there were just notes; in the second, the camera behind 
aiiirt ronan the’ thpridey ithe! camer a) in, the! t com» The) information 
they gave, the recall they had from that film, was not very 
different in the three categories. There was only one difference: 
When they .saw the camera in the room, they gave slightly longer 
answers and their longer answers contained more truthful 
information. That is an indication that perhaps it enhances the 
fact-finding process. 


Orr Cie questa uriom Selectivity rwhiteit He di hiteultcy that 
is an issue that must be one in which you come down in favour of a 
free press and free media. I do not think you want judges, lawyers 
Or yourselves sitting on a committee saying what the public should 
be entitled to hear about their proceeding. By the way, in terms 
of bow much information is published, there is no requirement that 
a newspaper print an entire transcript of a court proceeding. It 
would be impossible for people to absorb that kind of information. 
Somebody has to make the decision. It should be the people in the 
business of knowing what the public wants to hear. 


The only thing I would mention which is in our material is 
the reference to the background paper of the Ontario Bench and Bar 
Council when you talk about the short excerpts. In their review of 
the US experience, they said electronic public access was used 
primarily for short news ceports rather than lengthy newcasts of 
proceedings. "Any adverse effect on the conduct of proceedings was 
not cons dered? Go abe istenifiticant. . Thatiwiis.the US experience, -via 
the Ontario Bench and Bar Council. 


The Canadian perspective is slightly different. The Canadian 
media have far more opportunities to present more information. We 
have the Canadian Broadcasting Corp. in Canada. They do not have 
the equivalent in the United States. We have TVOntario, which can 
present long excerpts. We have current affairs programming which 
is quite extensive and can use a lot more of this material than 
can news programs. We have the opportunity to get the information 
out. That is why we are suggesting in our proposal at the end, if 
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there ist a Little: quest inessgetbde lete ws baves eth iadhperiod.n You 
Can monitor the progress and see if there are problems. 

Mr. Renwick: I appreciate your responses to my three 
concerns. I will not say they have answered them all, but I do 
appreciate them. 

Mr. Henry: For greater detail, we would ask you to read 
our brief. There are a lot of references to background studies, 
both: pro’ and CoOngeiand you-may wilsho to: dieokmats Hhesete Hw yous need 
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copies of them, we would be glad to provide them. 
ro. Hatines«™There is one’ thangeiet “se imporitentsto 

r. You made the comment that with certain high-profile 

ver the last yeac or so there were enough problems and they 
lid not require anything like a camera in the courtroom. The 
coverage supplied in those situations was there anyway and all the 
addition of a camera would do would be to improve that coverage 
and make it probably more accurate and more reflective of the 
proceedings. 


The Attorney General mentioned that one of his difficulties 
is the use of 30-second clips, to use the quote. That happens now, 
but that 30-second clip is a reporter's perception of what 
happened in the room or it is an artist's drawing. What we are 
sayinge ls, Wet'usi use SO cetondewot mea lit ye uiWer thin Gite wields be 
more accurate that way and there will probably be more coverage as 
a tesultofisthat.) They weasoniett! 1s) duimited tora seconds, ani meny 
cases is that: is.all you could really, do with: whatenigs avaglabile. 


Mr. Renwick: I appreciate that. Any objective assessment 
of the question you have raised must look at it as to whether or 
not the problems to whicn I referred would have been alleviated, 
in a sense, by the presence of electronic media. 


Mc. Haines: I believe some of them would. I think in 
terms of accuracy-- 

Mr .2@ Renwick; Lido notldcriow tine sariswetritio sathat aab Gt 
still will, have, tostbinks, sinebhetliientaoh myrconeermsn/ande bhe 
responses which have been made on that connection that appears 
automatic to you, of the issue of the charter. I had never thought 
of it in those terms, despite what the distinguished jurists have 
said. I thought of it more on the question of making certain that 
no individual person is subject to a secret trial. 


The second one, the question of the effect on the witnesses, 
isto me’ paramount. Ido®noblicare abou ipolaituci anise mamthe 
assembly. I do not care about lawyers and judges in the courtroom. 
Is commented with respect’ to the, gur yo that! thes jimy ass avisident 
participant which then must leave and make its assessment in 
private of the determination of the truth of the question. That is 
av Mitel doontern? 


The third .one is the question of who is lucky enough to have 
nis cry of innocence heard by the public on the question of 
selectivity. Does everyone have the right to have his cry of 
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innocence heard or, using your terms in your brief, only a select 
number of persons? Those seem to me to be prima facie concerns 


Mr. Henry: One other point which should be raised on the 
issue of the witnesses is the Grange commission. There have been 
witnesses there in front of a television camera in this province 
for seven months. If you have the power to do so, why not ask Mr. 
Justice Grange? Ask the lawyers involved. To my understanding, 


here has been no effect on those witnesses other than perhaps to 
make them slightly more aware that what they are doing is giving 
testimony in public which, after all, is the purpose of the 
process. 


Mr. Renwick: Certainly, I would think it would be a very 
good mirror to test many of the serious questions you raise when 
it is all over and completed, which will be some time. 


Mr. Haines: In terms of your concern about selectivity, 
that already takes place. The system is already tnere. All we are 
looking! fon) is@thesraicghtetolbe jablestoxexercisesour.! part, ofthat 
System properly and more accurately. The coverage is there now. 
The selection is already there. The editorial decisions are 
already made every day. 


Mroo Ce, Stevenson +o vantedito maketoueeidnad: point.« £t 
seems the greatest fear, when we get to the debate, is how we will 
do it. How do we do it now? I ask you to consider how you get your 
news every day, and how you receive your news through radio, 
television and newspapers. We muddy the waters when we talk about 
the short news blurb, piece or digest. If you look at your 
newspaper, take a look at the shortness of the items for space. We 
all absorb short digests, stories, perceptions, compressions. That 
is how we get our news now. Do not be so sure that a short news 
story on radio or television is not an effective way of getting 
your news because it is. We do it every day, and you are consumers 
OT Mk. 


What we are asking for is more accuracy with our sound and 
pictuces® forsrourt toveraee .o Weare! still, golmee to dosours short 
digests, just as newspapers will do their short pieces every day 
as well. 


Mr. Laughren: I was concerned about the selectivity 
thing. I do not know why I am uneasy, but I am. I suspect there 
are a lot of members who feel as I do, uneasy about the whole 
idea. I would have difficulty making an argument to you as to why 
I am; but I am. Mr. Renwick has addressed some of the things I was 
thinking of about selectivity. That bothers me too, because it is 
a different medium. In a newspaper, the selectivity partly is on 
the part of the reader, more so than with television once the 
newscast is on. Tnere is a fundamental difference there. 


On the other hand, I was very impressed to see that you work 
with normal light. In the Legislative Assembly chamber, at the end 
of every question peciod I am convinced I feel the early stages of 
both glaucoma and cataracts given the incredible lights there. I 
would hope that with your persuasion and ours perhaps the stupid 
system with the lights will be changed. According to you, you can 
do it with normal light. 
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Mr. Haines: To address your feeling of uneasiness, it is 
gGuite a natural one when you are dealing with something you have 
not had an experience with and that you had not been exposed to in 
the sense of a camera in a courtroom. 
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Mr. Laughrcen: We have seen selectivity in the chamber. 


Mr 3, Haines? Ceritatnky,. (but. thet teeeqda hher.erntototum. 

What we are talking about is the kind of coverage that would come 
out of a courtroom. That is the concern. It is something €bhae 
people in this province have not been exposed to as yet in terms 
of members of the legal community and members of the judiciary. 
Certainly, there is a feeling of uneasiness when you are dealing 
with. what, for, them, isthe unknowns Indosnot, thinkiaie. tevermew 
feeling, but the best way. to getover that feeling, Le; Lore 4,icr ta, 


experimental period to see how it works. 


That is all we are suggesting. All we are asking for is the 
opportunity to demonstrate that we that we think it will work 
effectively. 


Mr. Elston: My question basically comes back to the same 
point, the uneasiness about the selectivity. The other side of 
that question is when you mentioned the defendant's cries for 
public justice as to what the system had done for him. 


If you were allowed in the courtroom, what is the role you 
anticipate the electronic media playing in terms of alleviating 
the cry of the defendant for some public redress during the trial, 
before the decision is made, before the appeal process has heen 
determined, and before his guilt or innocence has been 
established? How will your activity in the courtroom be able to 
geteredress for thatr victim orethat? defendant's crys for.r4edress? 


Mr. Henry: That defendant will be ensured that with all 
the public attention, the people involved will do their best to 
present thepease, properdy.,§ Coss istens to, bhewcase oroperuss and..to 
give him justice. That is the lesson of-- 


Me. Elston: Somehow the electronic media will be able to 
translate that into some aspect of the decision that is made 
eithet® by. thes Fury) or@ey) thea judges 


Mr. eilenr y 1 haltoriism rs ome 
Mee El stone? How? 


Mr. Hear y2o By! eect ing? Mt (tol pubivci attention: (adhe 
judgments I read from United Kingdom and Canadian law have taken 
the press into account because that is all there used to be. Now 
people do not just read the press; they do not just get the news 
from their press. In fact, a surprising number of people rely just 
on radio and television to get their news. 


Let us compare the, media. In television, af you stake the 
words in a 30-minute newscast, they will perhaps add up to one 
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page of a newspaper. Words are not enough to convey the 
information in television. You need the pictures and the sounds. A 
picture conveys a lot of information in a short time and so do the 
sounds, not to mention the fact thev convey it accurately. 

Mr. Elston: Right now our system really is based on the 
idea that the 12 people or six people, or the one person sitting 
in judgment are to rely upon, generally speaking, their 
perceptions, both audio and visual, and those perceptions created 
by authorized technical materials which are allowed in as part of 
the evidence. 


What you have just indicated to me is that this recording 
which is to be done in the courtroom by the electronic media is 
somehow to have a role to play in the decision-making process 
which those jurors and judges are to be involved in. 


Me. Haines: Not at alli Those people are going to make 
their decision based on what they have heard in the courtroom. 
What we are suggesting to yours that at that, Casey? you have 12 
people who go into a room, discuss what they have seen and 
hopefully come up with a true finding based on the facts they have 
seen. 


Our concern is that what you see as a member of the public 
is one person's perception. We do not have 12 reporters in there, 
but we can be a lot more accurate if we can show you exactly what 
happened. Then as a member of the public you can decide what you 
want to make of those facts. 


Mr. Elston: Right now the problem is that when a 
defendant is convicted ‘or Doses’ a Cause’'in court): yoivrmare 
indicating to me now that basically the electronic media is not 
able to convey to the public in general the sense of frustration. 


Mel Henrys’ Afterrthescasestis ‘overy we canvadd it .dll.up 
and show the public exactly what that man or that woman was 
exposed to. 


Mr. Haines: If it appears warranted. 


Me. Elston: What you are really able to do is to provide 
the ability for me to sit back in my home town of Wingham and 
follow the decision of the judge tnat he delivers with respect to 
a trial in Toronto or Sudbury or a contempt sentencing in Ottawa. 


Mr. C. Stevenson: Exactly the way he delivered it, if he 
taised his eyebrow or if he smiled ocr whatever. 


Mr. Haines: The problem is, in dealing with television 
as a medium, if someone drones at you for 60 seconds straight 
teying to explain to you what happened in a courtroom, your 
concentration is not as great as if you can see what is happening 
at the same time. There is a lot more information, and more 
accurate information, that can be imparted that way. 

As people who work with that medium, we know that if we go 
for a long period of time with what we call a voice-over and we 
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ace using amartisct s-conceptiom ore pieture,,We are mong toslose 
people's interest. Even if they happen to be interested in 
folloming: thennesubts ot: e.-par biciter) tiie they ere Boin co 
miss a lotvoi) informations thar Gadeoines bod them, 


Mr. Elston But then there is @ question your navel ico 
dealtwithe in termssof selectivaiyqe enti thet abguden. 7 owls tard to 
bring your media into’ thercourts facidifbyscd cam imasane there 
would have been very few people available for the trial in a 
community north of here until the time when a young lady was 
sentenced to several months: in jail for! refusings to testadfys i decan 
see at the time the decision of the judge was delivered, or 
shortly after that or perhaps on appeal, that you may have rushed 
with your cameras to cover those events, but the public in general 
would not have been involved in the milieu which you say you can 
create if you are there from the beginning. 


Mr. Haines: But that selection process goes on now. 


Ment Roistones Ob wae underStanderhak. 


the best we can and get you as much information as we possibly 
can, but obviously information slips through and we cannot get you 
everything. 


Meas Henry: art? Lso noted perfect? process .d wes hav cantos do 


Mr okbetonsy Howevergn whaty yournaner sayings bas gad veo a S 
you have a better ability, if you are able to go in whenever you 
want, to alleviate or redress the sense of injustice that the 
public perceives. 


Me. ettennyee To: teldsthe: G05 ye tomthen pu bdelce 
Mr. Haines: Given the guidelines we suggested, yes. 


Mr .. Gy Sitevenson: abt Isasould jure sueeeer) feven vat! Line 
risk of offending sketch artists whose ouput is what we have now 
in terms of what we can see of a proceeding, as a consumer of a 
newspaper or a television story that carries the sketch there are 
times I nave been forced to think of the word “sinister” in 
looking at some sketches. Some strange things come to mind when I 
look at a sketch and make an interpretation of what it means or at 
least what it conveys to me. Think about what I have said the next 
time you see a sketch about a trial where you are not present to 
know firsthand what was happening, whether it is the witness, the 
crown or whatever. There are times when I have used that word, 
even in discussions about these matters with people, and said, 
“You know, @herlookedsmretigyvice tial tye Momma. 


Mr. Haines: At the moment there is no way to convey in 
the media ‘the, demeanour ofetherwi tresserlHenertihanmno away ito tdovthat 
now. Thatican meani eer eat: deal inetermeloilihneecbelsevabi hit ywyok 
someone's testimony. 


Mr. Elston: Have you any feedback--I keep thinking of 
Florida which I think has probably had the widest experience, at 
least that I have seen, in trials being on air--have you had any 
feedback in terms of how they have dealt with the selectivity 
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question of what reaction they have had on moving in and out of 
ttisis? 


Me. Henry: Let me just tell you that when we began 
considering this issue three years ago we wanted to know what the 
US experience was. We phoned a number of news directors in Florida 
and asked them what was happening. Was there any difficulty? Did 

n 


they get any complaints? They could not believe we were calli 
them because to them at that point it was such a routine matter ; 
it was just electronic media getting the news to tell the people. 


It is not a big deal after it has been there for a while. People 
LOreec IT2) TCA S* nee SSkrew United at? a shang PIR rloridala#t is: 4 
regular thine. 


aA 


Mr. Elston: Have you had any reaction from anv other 
members of the media to your proposal to televise? You have cited 
judges and these others. 

Mel’ Breitihauststand’ thes sketch’ @r tists 9Ganions 

Me. Haines: The sketch artists are nervous, but we are 
here representing the Radio Television News Directors Association, 
which is made up of radio and television news directors from coast 
to coast. 


Mr. C. Stevenson: When you read our guidelines you will 
find, because we deal with the reality of what could happen, and 
because of that, or for one reason or another--for good reasons I 
hope--we included in our guidelines a section covering conduct, as 
Wel Ge teennical Stidest.) iy which there are: provisions for ‘still 
camera photography. 


We have put down some very specific guidelines, but I have 
not had any people from the newspaper business knocking my door 
down about asking how they could get in. In fact, there were still 
photographers at the Grange royal commission during the opening 
Gays, as W+cecalds An Courtroom’ 20. 


Of course, we realize there is a certain impact, 
particularly with still cameras, and I wonder about that, given 
the effect it can have. We have been through all of that. We have 
enecked "that Out In ene United States “agai. That’ Florida 
experience, by the way, is an excellent one. You should read the 
referencCes to that. “Tt ts ‘otd shat down there, 


aie eis 


Mr. Breithaupt:; Mr . Chairman, I just wanted ‘to take a 
moment to thank the persons who have put together this particular 
presentation. In the opposition caucus we have had the opportunity 
on two occasions to have a film presentation outlining some of the 
historic development and some of the Florida and other American 
experiences with commentaries from persons who have been involved. 


Certainly, I too was rather leery of this whole idea when it 
was first brought forward, considering the prospect of general 
disruption in the courts due to the lights, the demeanour of the 
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witness and the stage role-playing that might occur. But having 
seen the variety of programs that have been prepared and knowing 
now somewhat more of the approach to be taken with guidelines, the 
style of cameras and tne lighting matters, which apparently are 
all @asily controllable; Ilecertainly feel+this. kind» of- approach 
being suggested is the way the future will develop. 

I was somewhat concerned wit th thesratherstersescommentary,ain 
the media *resulting from the decisionimade by. the judicial 
council, apparently without at uae giving the opportunity to 
those persons we have had the opportunity of seeing to provide any 
material. I hope the committee will seriously consider what has 
been put before it. I must say 1 agree with the approach) this 
eroup has, takenkee li si teternetessanyecceconsidenewebhholding 
proclamation of one section*for.a period of time to see how it 
might iworkgoutey thateds!/c¢ensainiypenial ternative, worthy, of 
consideration. 


I appreciate the material you have given us and I want you 
to know you have convinced me this kind of an approach will he 
helpful and in the best interests of the public we are all 

supposed to be serving. 


Mr. Chairman: Thank you, Mr. Breithaupt. I believe the 
Attorney General is next. I would ask you to remember we have two 
more witnesses appearing before this committee. The floor is vours. 


Hon. Mc. McMurtry: I have already made some of the 
comments 1 wanted» to make and I dosnotewant to repeat thems. have 
already complimented the association for its very articulate brief 
and for the filme that were shown. 


Although committee members have a copy of Bora Laskin's 
letter) Inhmouhdicdike “to leads i-tebhorayhhewmecondes Litivecesent s.0 
every provincial attorney general and, I assume, to the federal 
Minlisterecot shits taiceuw:@ hel ietitersi s address ed to me and dated 
November 3,2«1983: Itesayss 


"Dear Mr. Attorney: 


"The Canadian Judicial Council has given long consideration 
to the possibmlity off televisinesjudiciali proceedings. ihtehes 
studied the matter in depth over the past few years and came to 
the conclusion, at its recent meeting in Newfoundland, that 
television should not be allowed in court proceedings. 


"Tl thaveebeens askedreonhbebakse ofr Ehet Caonadaaned Judaciak 
Counci bet o tadw hee\inounoé rourls 00S bor 296) 4 ne Stilt, .of tour 
deihiiberiaithon s.7 


ltvis: 2: verywemphaticormlbetterynmenvhasdizanemehe c-ane 
consideration and the in-depth study. 


I think it is important that members of the committee know 
the ‘Ganadtans Judie alive Counc divsieh madenun<Gir alt) thentenumineta 1 
chief justices), Assoctatechte® Gustices fchicil usticest ofetihe 
high courtsormsuperfor counmtse of) (ther prov inces-andmanmuassocdate 


very prestigious body 


it<is.impoctant Ehat committee members should appreciate the 
dilemma this very precise communication creates for all provincial 
attorneys general. It is also dope tant that members of the 
committee appreciate another point. While the openness of our 
courts certainly is a very important principle--one would not 
quaercel with any of the ot dtomiants of principle enunciated in that 
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Henry and his colleagues--an equally impo rtant 

principle of the administration of justice is the tradition that 

judges have control over the process in so far as proceedings in 

theit owns Courtrooms are. concerned. This,.of course, is a 

foundation stone of judicial independence and is of fundamental 
a 


Ning 


importance to the function of the administration of justice. 


he 


What we are presented with here is a very strong difference 
of opinion between the senior judiciary of this country, on the 
one hand, and radio and television broadcasters, on the other 
hand, all of whom, I am sure, are working very hard on a 
day-to-day basis to serve the public interest in the best manner 
they see fit and are committed to the public service in this 
respect. 


This isa matter of some controversy. It is interesting to 
note--and I would be unrealistic or a little naive not to think 
that there was perhaps a modest amount of competition between the 
print media and the electronic media--but only as an illustration 
of the controversy, that every editorial I have found, which has 
been published on this subject across Canada, has been strongly 
opposed to television in the courtcooms. I will not bother quoting 
from any of these editorials, which are very emphatic. 


I do appreciate that there is a modest amount of competition 
between these media, but it is illustrative of the nature of the 
controversy in which we are involved. I am also curious because I 
am, like all of us here--obviously, it is a trite statement to say 
we live in the age of television and we all are influenced, to a 
great extent, by what we see on television. I must admit I am 
alwavs interested in the opinions that are expressed on 
television, in particular on those subjects with which I may have 
some degree of responsibility. 


I cannot prove this but one of our prominent lawyers who, in 
my experience, is seen more often on television than any other 
lawyer in the country is Mr. Edward Greenspan, OC, to whom the 
networks often turn when they want an expert expression of opinion 
in % sbeen ) menbtes. 


Mr. Laughren: After they have been to you. 
Hon. Mr. MeMurtry: I am curious that the very articulate 
opposition of Mr. Greenspan, being a favourite of the radio and 


television networks, to the eS sence of television in the 
courtroom has not been ceferred to. 


liber jection i cdiisc ciatine.just slipped. 
= | pee! 
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Hon. Mr. McMurtry: Ll’am teférring) forséexample,* to the 
minutes of the 30th meeting of the Bench*tande’ Barr Gouncil, heldson 
Wednesday, November 30, 1983. The minutes were sent to me by the 
office of the chief justice. Mr. Greenspan is a member of the 
Bench and Bar Council. He states that the conclusion erent bythe 
Canadian Judicial Council was the same conclusion ceached by the 

riminal Lawyers Association, the majority of whose members were 


one 
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to television Access to lie “courtroom. 
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I do not think anybody would suggest that the Criminal 
S 


Lawyers AssocLlation in Ontapio -isMopposed tol their ineiplever 
public ‘access to- the cour CrooMor EUs 1 his: as 2th é (Opinion let! onelor 
its very prominent tempers. r*sdy “hat nor. tobe “provocative 


because I think you do know that we, as a ministry, have 
co-operated in every way we can under the existing law, in 
relation to some of the very worthwhile educational projects that 
are related ‘to television inthe "courtrooms ,)'to which I refered 
earlier . Bub Gieoiipiyiteter hitomi Senanethermallustwyat ion Oirettire 
degree of controversy, whether we believe it is justified or not, 
that has been attracted by this issue. Therefore, I think you can 
understand why we, at this point, have preferred in the Courts of 
Justice Act, which I am sure will be amended many times in ensuing 
years, given particularly the strong exptession of opinion of the 
Canadian Judicial Council, we ‘have preferred the route of 
maintaining the status quo. 


As was mentioned earlier. by Mr. Henry, even our existing Law 


appears “to “offend "the rulingvor ‘the Canadien Budi era Pounce, 
which states that television should not be allowed in court 
proceedings. We feel we have some moral obligation, at the very 
least, to be guided by the Canadian Judicial Council with respect 
to proceedings in the courtrooms of this country. Whether or not 
to allow televistfon inthe courtroom tor! Important educational 


projects of fend's*-the spa ret tof) ‘GHA silent Sit would cep peam to 
offend the letter of it. It is something that will undoubtedly be 
debated in this committee before we deal with the bill clause by 
clause hiamreariy Manchi. 


At the present time I am not inclined to support the idea 
that we cancel any arrangements which have been made, nor am I 
inclined to believe that television in the courtroom for these 
programs which are of undoubted educational importance should not 
be permitted. This is something I am sure the committee members 
will want to’ discuss. 


I say, with respect, there is still some missionary work to 
be done at the very least. I congratulate you for the 
effectiveness of what you have accomplished in making the 
profession, the judiciary and the public aware of what you are 
seeking ‘to ‘obtain? There «fash nol doppt Svour ‘coal lss Wav 6! %a 
considerable degree of support in the public, in the profession 
and, Ll think, within “the wanks of "ere tjodic tary tas) Wel. 


There were one or two questions I wanted to ask you. We have 
a number of distinguished representatives here this afternoon from 
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the Canadian Bar Association, the Ontario branch thereof. Has 
there been any formal approach to the Canadian Bar Association--I 
assume there has been--with respect to this matter? 


Mr 


Mr44 Henrys. did was. able, to address, the. council of the 
Ontario branch of the Canadian Bar Association a short while ago. 
That presentation has been made. Perhaps the Canadian Bar 


Association members should speak for themselves. I understand the 
questionnaires which were distributed and were circulating for a 
couple of months were filled out by certain sections of the 
Canadian Bar Association. I believe the results have been mixed, 
but I have not been presented with any results. 

Horm-dit woh teas Ms. Lortaine, Got.bib,. the, president. of 
Che Unter bo ewmanchatt ehne canadian Bar vAssocaiation,..is.here,and I 
am sure is interested in some of these discussions. The committee 
will be deliberating a very interesting presentation, but it seems 
to me we should also strive, if possible, for some degree of 
uniformity across the country because this is a very important 


issue. 


I would suggest, with respect, that perhaps amongst the 
other groups the Canadian Bar Association also be asked to take a 
formal 2ocserion sen stare matter «That, Mh counse),! cis up -to: yvou., Any 
number of us, I suppose, can make that request. 


ifsc EO) Vato eke Oh clear. thataangtnis browince, 26 you 
know--I should say with the Courts of Justice Act generally--there 
has been intensive consultation with the members of the profession 
and with the judiciary. An important segment of these bodies is 
represented. oni the Chieti Justicens Bench »2nde Bar Council «which 
meets on a regular basis. I should advise the members of the 
committee as well that I have an obligation to that committee not 
to introduce any changes to the existing law without allowing them 
to make their own cecommendations. This is a reality and I think 
you can understand that. 

As the Chief Justice of Ontario has been quoted, "This is an 
ie@ehieng na CaaS, ObViousiv, not goings toi dis «s Mi dnote- Mr a wustaice 
Howland, "notwithstanding the pronouncement of the Canadian 
duidded ad Counca la .of which be is avgensier.membersmantathis wer y 
important debate will have to continue. 


There is a reference to the Constitution. The Charter of 
Rights is there and is available in relation to any challenges 
that might be made to the existing law, whether it be in this 
province or any other province. 


We are dealing with an issue that still requires some 
further deliberation, and I do not think the extent of the 
deliberation that is cequired is going to be adequately 
accomplished hefore our Courts of Justice Act passes. Again, this 
is an issue that will continue to be addressed. I do not think I 
can say anyimorce atthis. time... 1) certainily.look,.forwarcd.to the 
vigorous discussion that I am sure you gentlemen will have 
stimulated within the committee before we get to the 
clause-by-clause discussion in March. I would like to thank you 
for the very interesting presentation you have made. 


Mr. Henry: May I just respond to a few of the points the 
Attotney General has made? I will be very brief because 1] know 
Cewer is a actec: 

In, view of the Tact that threi fst perhaps’ aos 0b ece thar 
should be consider éd ‘further, TP do nee torn evihes Guscrries 
Passing a Pawowhich ts elrearly uncersti Curiconaum 

Hor. Me. MeéeMour try” PUCK oe Vou are ret tiie oro ce a 
misrepresenting what 1s happening here. We are maintaining the 
status quo. Ti you want: to challenge "the status G00 = about Wwhiren 
some of us may disagree in relation to its constitutionality, 1 
might say that 1 have some real personal difficulty with your view 
of the Constirturi onrin’thet teeerd, Toure Use dopree want hyoneto 
leave the impression that we are changing the law. We are 
ma@intainine the status ‘evo (ime ter? eeehaeth fst concerned. 

Mr. Henrys First the. lawtisl net adwiteianarnia tnimetet he 
status quo because for the firse timereticico + ecordines th aveehean 
added to the law as a prohibition. That is perhaps a minor matter. 
Insterms of the -con stitutionality, pV eeuldsinys tev your fogconsmder. 
just as an example, what possible justification there can be for 
restricting the photography and the televising of the judgement of 
a judge. What possible justification could there be? That is 
prohibited.by this section? Piv that ois wot ,upconseil tut tonal then 
our.Gonstitution) does not Mean)very much abralie 


Hom "Mr *McMurt Pps “Yow ame Boinitet Pear F igay ine Potone 
Chief “Jusittice and the) Canadien VudietahtGeurcem hy chatithey.: are 
acting in an unconstitutional manner. I am sure they would be very 
LnTe 


nterested in hearing your arguments. 

Merv Henry? Not rattad bled sami sey inet tba bStbey travespageecd 
a resolution which is an expression of their views. They are not 
acting in an unconstitutional manner at all. They have not been 


gckecdeip pheecour tse 


Hon Mo. i McMur ttyee but! Sheow is whale em Vane ee Cousin. 
them -of. 


x 


Me SC Henrys: Nos roreat "7b ie 


Me. R 


enwick: With egreatvrespectntonbothuthe 
protasonistseni frisea deadsenas 

Hon. Mr. MeMurtry: We are not protagonists. We are just 
naving an interesting discussion. 


Mr. Chairman: Mr. Renwick, you had something to add? 
Mr. Renwick: I had two questions tov ask the Attorney 
General on thisimatter els eitaconeeivabhervoessibleiehataweléondd 


ever  seerthe Lepore Of“ bheyGanadianadgugietal Copnciar 


Hom. Mrs *MeMurtty + Ovouthave tae@copy / of Btheteepor rein 
front of you--the letter. 


OL 
Mr. Renwick: The judicial council report? 
HonsItes (chor boymnxtes i 


Hest kenwickevOby indie snotasee ite. sornty.\Did I just.get 
ft this*arternoon? 


rons Se oMeNuntogys. Yes? 

Mri Renwieks: Thapkoyou: 

Hover. erarte es Li he @ very brief, one-page report) 
4730. em. 


Mr. Renwick: Just a moment. I have read the letter. They 
said they had studied this matter for some considerable length. Is 
there anv particular-- 


Hon. Mr. MeMurtry: They do not refer to a report... They 
said the council has studied the matter in depth over the past few 
years and came to the conclusion. There is no suggestion of a 
weitten report or written reasons. 


Mr. C. Stevenson: I am sure they have studied the matter 
over a number of years, but I am not aware of any dialogue with 
the Radio Television News Directors Association of Canada or of 
other’ broadcasters? in a’ formal. way, certainly not» with-RINDA, but 
we do not represent all radio and television. 


Mr. Renwick: I can recognize that. I would be very 
surprised if the judicial council met without having something in 
FPONT OL, te 


Mr. Co” Stevensoms them mads our bedet. 


Hon... deni tie Muortr yro dime answer sito. yours ques tien, > Mca 
Renwick, in his Bench and Bar minutes, page 14, the following 
statement appears: "Associate Chief Justice MacKinnon, who had 
been chairman of the committee of the Canadian Judicial Council, 
stated that the committee studied the matter at some length and 
made its recommendation unanimously. The committee comprised chief 
justices from across the country and its recommendation is 
accepted by” the’ Canadian’ Judicial Council.’ Theat’ ts? the only 
information I have apart from the letter I distributed. 


Mr Renwick: GAL ra ehticcds wilhdomove or. 


A method you have used on a number of occasions when there 
is some teal problem you had to deal with was to develop a project 
and use it on a limited scale in a particular area of the province 
to study objectively the cesults of that question. 


I wonder whether there would be any possibility for the 
ministry, in consultation with the industry and others deeply 
concerned about this, to develop a project in an area of the 
province where courts are sitting where at least some of the vexed 
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problems could be raised. I was thinking, for example, of the 
provincial courts, civil division, where there are matters of 
day-to-day interest, concerns of normal commercial disputes where 
the same tensions and problems are not involved as they are in 
other areas, to begin to get some assessment of what the impact 
would be. 


The reservations I expressed earlier would lead me to 
believe there has to be some movement in assessing some of these 
basic questions. I do not think we could move at any time unless 
we moved on evidence or reports from our own jurisdiction. 


Hon. Mrs. McMurtry Obviousiy, @theldialozuelis going) to 
continue. Perhaps Mr. Henry can enlighten us further as to the 
nature of what appears to me to be a very ambitious undertaking by 
the Canadian Broadcasting Corp. to do a series of trials, perhaps 
featuring certain lawyers--I do not recall all the details--which 
will permit television cameras in to film actual trials. This 
seems to be a major undertaking and will represent, apart from 
anything else that might be done, another important opportunity 
for the public and the profession to assess the whole issue. 


With respect to a pilot project, it would require special 
legislation or an amendment to this legislation. In discussions 
with some of my attorney general colleagues across the country, 
they are in agreement with me that if one is going to respect the 
juditdalo institutions» ofa oprecountryse one should notydieghtly 
reject a conclusion of such a respected body as the Canadian 
Judicial Council in a matter that really deals with what goes on 
in a courtroom, given the traditional responsibility the judges 
have always had to "control the process" in their own courtroom. 


I am always very interested in any comments you have to 
make, Mr. Renwick. This is something we can certainly discuss 
before this legislation leaves this committee. 


Mr. Chairman: Mr. Henry, Mr. Stevenson, Mr. Haines, on 
behalf of the committee, thank you very much for appearing with us 
here this afternoon. 


Mr. Mitchell: I think we might give them a couple of 
minutes so that they can get their equipment away. I presume they 
will want to do that so that the next group appearing would not-- 


Mr. Chairman: We have one gentleman next. Good 
afternoon, sir. Thank you for being so patient with us. We seem to 
be running a little late. We would appreciate if you would 
highlight your brief as much as possible. 


THARWAT N. YOUSSEF 
Mc. Youssef: Mr. Chairman, I intend to follow my brief 


as outlined in my written submission, where I comment on various 
sections of the bill in the same order as they appear in the bill. 


First, I cannot miss the opportunity to comment that Bill 
100 appeared to me to contain many improvements over the various 
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existing statutes. Nevertheless, there appeared to me to be some 
room for improvement. 


Section 134 of the bill relates to Sunday. It basically 
preserves the provisions that we have today and have had for many 
years that prohibits service of court documents, papers and what 
bave you on Sunday. The language used in section 134 is a little 
more permissive than what exists today--that is not necessarily 
bad--and it does provide for exceptions to be made to service of 
these papers or execution of court orders on Sunday if the court 
grants such an exception, presumably under specific circumstances 
of an individual case. 


Since that saving provision is provided for, it would seem 
to follow that perhaps now is the time to recognize that the 
weekend for most people is not just one day, as it used to be in 
the old days, it is actually two days. The prohibition of service 
of documents and execution of orders should not be limited to 
Sunday only, it should also extend to the whole weekend, namely, 
Saturday and Sunday. 


4:40 p.m. 


Along the same line, it should also prohibit doing this at 
unreasonable hours. Unreasonable hours seem to be between sundown 
and sunrise. If there is a specific reason why that should be 
deviated from, one would be able to go to court and convince the 
court that an exception should be made, and provision for an 
exception is already stated in that particular section. If there 
are no specific, compelling reasons, there is no need to bother 
anyone with court papers or the execution of a court document on 
the weekends or at an unreasonable hour. It does not reflect 
favourably on the court, the court system or the authorities in 
general when these things are done on the weekend or at night when 
there is no necessity for them. It is simply distasteful without 
any particular reason for doing that during those hours. 


The next point relates to a discrepancy that has existed all 
along and which seems to be perpetuated in Bill 100. That is the 
discrepancy between what is now subsection 141(2) of Bill 100 and 
Sectiones7s#ofethe Solicitors Act’: 


Very briefly, it relates to court costs when the crown is a 
party. In practice, it applies when the government of Ontario gets 
into a dispute over the building of a bridge or a hospital or the 
oro leeues ae supplies for the government and ends up being a 

LELSant Pagcounts 


Section 3/7 applies to a corporation. Basically, it provides 
that a corporation litigating through one of its employee 
solicitors would not be able to obtain compensation for the work 
its own employee did since he has to be paid anyway. However, the 
section in Bill 100 says that when the crown does the same, when 
it litigates by one of its employees solicitors, it will be able 
to recover some money in compensation for the work one of its own 
employees did. 
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I should emphasize that has always existed and it has been 
carried on in Bill 100. I would like to submit that is no longer 
maintainable. It creates one instance where the crown or the 
government of Ontario would receive favourable treatment when it 
becomes a litigant in the court as opposed to others, namely, 
large corporations, which also have employee solicitors. That 
anomaly should be resolved either by changing the Solicitors Act 
and allowing corporations which litigate by employee solicitors to 
recover court costs or, alternatively and, I submit, preferably, 
by preventing the crown from obtaining compensation for anything 
one of its employee solicitors does in the court when the crown 
becomes a party. 


In other words, my main concern is that there should be no 
favouritism shown towards the crown when it appears before the 
court as a litigant. There is no suggestion that the court will 
favour the crown or the government of Ontario. However, when it 
comes to the taxation of costs, the present statute, preserved in 
Bill 100, preserves that disparity and, I submit, it should be 
eliminated. There seems to be a very apparent wisdom in section 37 
to prevent a corporation, acting through employee solicitors, from 
optaining compensation for the work of their employees. There 
seems to me to be no reason that the same should not apply to the 
crown or, to be more practical, to the government of Ontario. 


The next point relates to sections 177 and 210 of Bill 100. 
Basically, they remove certain provisions that are currently 
contained in sections 4 to 6 of the present Replevin Act. Those 
provisions that exist today, and that most likely are followed by 
every sheriff in Ontario, are that when the sheriff is acting 
under what is known as a writ of delivery, namely, acting on an 
order from the court, to bring a certain object of some value from 
someone to someone else, the sheriff first has to demand some 
co-operation. He has to explain his presence, and if there is no 
co-operation, then he can proceed to use some kind of force. 


The second provision is that the sheriff may never enter any 
dwelling during the night-time. These provisions do not reappear 
in Bill 100. Bill 100 repeals and cancels completely the Replevin 
Act. I think that is unfortunate. It may very well have been an 
oversight: Deamenot. sures 


Some commentaries were published with Bill 100 which refer 
to a law commission study that presumably resulted in that change. 
I have read that law commission report. In guiding the sheriff, it 
recommends he acts uniformly under a writ of execution or a writ 
of delivery or a writ of sequestration. This uniformity has been 
followed in the act. It does not say anything to eliminate the 
present requirement for the sheriff first to attempt to obtain 
co-operation by peaceful means; neither does it say anything about 
the question of the sheriff entering a dwelling during the night. 


It seems to me these two provisions should be preserved. I 
submit it is disgraceful for any sheriff, or any employee of the 
sheriff, to apply force without first attempting to obtain 
peaceful co-operation. Similarly, 1 think, it would be ,disesacesul 
for him to attempt to disrupt anyone in the middle of the night 
for any reason. He is, after all, an agent of the Queen and a 
representative of the authorities of Ontario. 
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What we are dealing with here is the matter of a sheriff 
assisting someone by obtaining a sum of money or an object; it is 
not for any other higher purpose. It would be indecent for the 
sheriff to do any of these things. He does not do this now. The 
law reform commission that studied this question clearly indicates 
that the sheriff today does not do any of these bad things. 


I submit this is perhaps because the sheriff knows of the 
existence of these sections in the Replevin Act, yet this bill 
would seem to eliminate them. I submit that if this limitation or 
pronibition upon the sheriff is removed by today's legislation it 
will be interpreted as encouragement to be to be less respectful 
of people--to be more rude, more nasty and undesirable. That may 
not have been its intent, but that is a possible and likely result. 


One should also remember the sheriff usually carries out 
detailed instructions from a solicitor for a bank, a trust company 
or someone who is entitled to the money. Thus it is conceivable 
that someone, for one reason or another, might persuade the 
sheriff he need not talk to a person--that he can just break his 
door down and grab whatever it is he is supposed to have. 


Such a course of action is not necessary nor desirable. It 
is not what the average man on the street expects the authorities 
to do even if the court directs that a certain object has to be 
delivered. Peaceful co-operation should be demanded first; force 
snould be applied second, if necessary; and no one's dwelling 
should be violated during the night. 


4:50 p.m. 


The next point concerns section 214 where there is a certain 
amendment to the Solicitors Act. It would allow a solicitor to 
obtain what is referred to as a charging order whereby the 
client's property right to the fruits of litigation be declared 
those of the solicitor. It seems to me no one's property right 
should be lightly interfered with. Also, the amount the solicitor 
is claiming should be not in dispute before there is such an 
interference in the client's property rights. 


Unless dire things should happen before such a declaration 
is made, maybe the solicitor's bill can be assessed by the court, 
or the client can give a written form of consent that he agrees 
with the solicitor's charges or, alternatively, the solicitor's 
bill is so obviously reasonable that the court is satisfied it is 
not likely to be reduced. One can only lament any erosion of 
property rights and such erosion should not be encouraged or 
lightly take place. 


The final point is that there are several changes to the 
Solicitors Act contained in Bill 100. It may be desirable at this 
time to make one additional change that resolves an existing 
problem, that is, when the client is concerned about the amount 
his lawyer has charged him, he can obtain the assistance of the 
court in assessing the amount the solicitor is charging him 
provided he does so within one month from delivery of the 
solicitor's bill. If the bill is more than one year old, he will 
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have to convince the court why he did not act quickly. But there 
is nothing in the Solicitors Act that says what is supposed to 
happen when the bill is more than one month old but less than one 


ear old 


I realize that the scheme of the act is to prevent multiple 
assessments of the solicitor's bill. The solicitor is prohibited 
from suing his client for one month and within that one month the 
client can obtain that assessment. It seems to me that the word 
"month'' should be extended if there is a simple affidavit from the 
client saying: "The bill is more than one month. The solicitor has 
not taken any steps to sue me or to tax the bill. I would like the 
court to assess it." I think that would be a simple solution that 
would tend to reduce disputes between clients and solicitors. 


On’ that® last? points todayt@d solicitormhass apicensonohis 
client's papers. Tnat lien seems to be a relic from days gone by. 
Whenever it is used it is used because the client is not aware of 
its existence and, by the light of nature, no one would imagine 
that the lien a car mechanic has on a car that he worked on would 
exist, or a solicitor's lien on the papers that wholly belong to 
the client. Perhaps the time has come to abolish that relic from 
the past. Thank you, gentlemen. 


Mr. Chairman: Thank you, sir. Are there any questions of 
the witness? If there are none, perhaps the Attorney General would 
care to make a few comments. 


. Hon. Mr. McMurtry: Very briefly,, because of the lateness 

of the hour, Mr. Youssef, I was very impressed by the care and 
attention you have taken to submit this very interesting critique 
of the legislation. I congratulate you for it. You do not describe 
yourself as a lawyer, rather as an engineer, but you obviously 
have some impressive legal skills in your array of talents. 


Tnere are a number of these issues that are very relevant to 
our review of the Solicitors Act, which is one of our priorities 
in relation to the Ontario Law Reform Commission report, which you 
are familiar with and which was published some time ago. What I 
would like to do is respond in detail to your submission within 
the next few days and supply copies of my response to members of 
the committee. Given the time that is available now, a very brief 
response would probably not do justice to the work that has gone 
into this. I would like to send you a detailed response and 
supplies copies of that to the committee and thank you, as I Say, 
for your interest in this very important legislation. 


Mr. Chairman: Thank you, Minister, and, sir, on behalf 
of the committee, we thank you for appearing this afternoon. 


Mr. Youssef: Thank you for having me. 
CANADIAN BAR ASSOCIATION 
Mr. Chairman: The next witnesses are from the Canadian 


Bar Association. They are Lorraine Gotlib, QC, president; Robert 
E. Milnes, chairman, business law section; Michael Robinson, QC, 


iy: 


member, business law section; Professor J. G. Castel, Osgoode Hall 
Law School; David G. Stinson, chairman, civil litigation section. 


Mr. Breithaupt: I think the introduction has just used 
up all the time. 


Mr. Renwick: Have we received this brief? 
Mine unaltman: lo think the clerk. isi bringing 1. out now: 


Mr. Renwick: Why are the numbers of these exhibits that 
we just received--do they have numbers yet? 


Mr+pChaictmanentineatewas exhabit.1l3.for.Mr..Yousset,. 


Mr. Renwick: And the voluminous one from the media 
people? 


Mr. Chairman: I do not know whether there was a number 
on _ thatvone ,.J.am.sorry.~to..say.. 


birau heneicks 1. GO. not.,,thain“, there: was. 1.had.Mr. 
Youssef s. 


Interjections. 


Mr. Chairman: You may proceed at your convenience, Ms. 
Gotlib. You may introduce your delegation. 


Ms. Gotlib: I think we are ready, Mr. Chairman. 


I will not reintroduce myself. With me today on my right is 
David Stinson. He is chairman of the civil litigation section of 
the Canadian Bar Association-Ontario. Robert E. Milnes on the far 
right is chairman of the business law section of the Canadian Bar 
Association-Ontario. Both gentlemen are practising lawyers. 


Also present, I have on my left Dr. John Castel, a law 
teacher, jurist, writer and editor, and J. Michael Robinson is a 
practising lawyer. Both will assist the committee in the 
presentation of the submission being made on behalf of the 
business law section. We have two matters. We will try to keep 
them separate. 


ELUSL «+l. WOULG -lake. CO) deals With. the, submission of. the civil 


litigation section, a copy of which is before you in the form 
of--I believe the letter was undated, addressed to Mr. Arnott and 
dealing with sections 127 and 139(4). 


As you are aware, the Canadian Bar Association-Ontario's 
procedure would involve approval by the executive of the civil 
litigation section, then discussion at a meeting and a vote by 
that membership, then the executive of the Canadian Bar 
Association-Ontario and then the council of CBAO. 


In view of the shortness of time and rather than do away 
with any support for the civil litigation executive, we think it 
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proceeded properly and the CBAO executive committee has supported 
the civil litigation executive proceeding. That submission was 
approved by the excutive committee of CBAO yesterday, January 25, 
and we are therefore here before you to present to you the 
submission as a submission of CBAO. 


I now call on David Stinson, representing 1,900 members of 
the civil litigation section, to deal with the substance of the 
Submission. 


Mr. Stinson: Mr. Chairman, the provisions provided in 
the Courts’ of Justice Act as ‘far "asVthey®atrect, Giviteltiticatore 
will dovetail with the provisions of the new rules of practice 
which have been the subject of the work of the Morden committee 
Over the last three years. 


J pet. 


In large measure, the significant changes that are to be 
made in terms of practice are going to have to stand the test of 
evaluation once the new rules are published. They are at present, 
of course, unpublished. I understand they have undergone extensive 
revisions from the rules which were proposed by the Williston 
committee in 1980. However, at present there are two specific 
provisions in Bill 100 which I would like to address and which 
merit specific comment at this time. 


First is the provision found in section 127 which proposes 
to alter the present law in relation to the claims which can be 
made for contracts of indemnity, or indeed insurance policies, 
which contain provisions that now prevent claims being made 
against insurers where a defendant in a lawsuit has yet to suffer 
judgement. In other words, an action may be brought against a 
defendant who bas insurance. 


The lawsuit may involve a claim which the defendant would 
like to have covered by his insurance, but the insurer may deny 
coverage. At present, the no-action provision in the insurance 
policy will be effective to prevent the defendant from claiming 
coverage under the insurance policy or proceeding to claim 
indemnity against his insurer until he goes to the extent in the 
first lawsuit of suffering judgement. Such no-action clause leads 
inevitably to duplicitous litigation because a second lawsuit 
becomes necessary where the defendant who has suffered judgement 
must proceed against his insurer. This is quite contrary to the 
spirit ‘OFM Bill’ 100,” as set* out in sect 1on=140, *torelininate 
duplicitous litigation. 


Frequently, many of the same issues of fact arise in both 
the original lawsuit and in the lawsuit against the insurer 
because the question of coverage may well depend upon the 
Gee aaah, of the characterization of liability in the original 

awsult. 


This is inconvenient for not just the defendant in the first 
proceeding but also the plaintiff, for frequently that plaintiff 
and many of the witnesses may come to be participants in the 
second lawsuit. That second lawsuit regrettably may involve a 
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different determination of fact in respect of the very same 
issues. Thus, the traditional evils of inconsistent findings of 
two courts, increased costs for the litigants and unnecessary 
extra work for the courts are present, not to mention the hardship 
that a defendant must endure where he is the subject of a 
judgement and has his assets exposed to liability in favour of the 
plaintiff for an extended period of time while his claim against 
his insurer finds its way to the court. 


One solution which is adopted by some defendants in this 
dilemma is to serve a notice of appeal which has the effect of 
staying proceedings under the first judgement and that buys him 
extra time to proceed with his case against his insurer. 


Hon. Mr. McMurtry: I. think~perhaps;we could) shortcut 
this particular concern by stating that we agree. I think we have 
no disagreement as to what the section is attempting to achieve. 
We believe that in its present form it does achieve what we 
together wish it to achieve. We agree with that entirely, but we 
understand there is some concern among the profession as to 
whether it does achieve what it was intended to achieve. We have 
agreed to meet with the Advocates' Society to talk about the 
drafting and we hope to assure the profession that there is no 
misunderstanding about that, because we have no quarrel with the 
goal that you describe. 


MiawnoGinsOns<cL.eam obliged ‘formthat. 


Hon. Mr. McMurtry: We will be meeting with the 
Advocates’ Society. We will alert you and we can get everybody 
together and resolve any drafting issues that might be 
outstanding. In other words, you do not have to make the case any 
more than you have. 


Mew POLI DSOns ALoank you, Diwante"co.makels.t oy vatin ; 
however, that we do support that modification to existing law. I 
have a proposed revision which I could direct to Mr. Perkins for 
purposes of that discussion. I will do that in due course. 


The other provision I would like to address does involve a 
change to the apparent policy which is contained in Bill 100 as it 
is drafted at present. This relates to subsection 139(4), which is 
a provision dealing with post-judgement interest on costs. It 
seems to be an alteration of the present law, which is found in 
rule 548(2) of the current rules of practice. At present, where a 
party is awarded costs, he is entitled to be paid interest on 
those costs, which interest accrues from the date of the judgement 
awarding them. However, under subsection 139(4) it appears that 
interest will accrue on those costs only from the date they are 
ultimately assessed. 


Our current rule appears to resolve any possible inequity 
which may arise due to a delay in proceeding with a taxation or 
assessment in that the costs will bear interest and interest will 
accrue on the sum ultimately assessed from the date the liability 
for costs is determined. At present, taxation appointments may not 
be obtained for some months after the date of judgement, or more 
importantly, where an appeal is taken a party may decide to 
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refrain from proceeding with a taxation to collect the costs 
awarded by the judgement since it is conceivable that the 

judgement on the appeal will reverse the order as to costs and of 
course execution of the original trial judgement is stayed until 
the disposition of the appeal in any event. Thus there is little 
point in proceeding for the time being with an assessment of costs. 


If the successful party has paid his solicitor's account, he 
will beiout of pocket. Tfihe has *no0t paid his’ solictrer: 6 accounc, 
that account bears interest under the Solicitors Act. Thus a party 
who does not proceed with a taxation and there are good reasons 
for not doing so may suffer prejudice. Indeed, it might be a good 
policy consideration to not force that person to proceed with the 
taxation when it may turn out to be unnecessary because that would 
only further clutter up the system. 


Thus it is suggested it would be appropriate for the award 
of costs to carry with it interest from the date of the award in 
respect of the sum ultimately assessed. It does not appear unfair 
to require the unsuccessful party to pay interest since it is 
analogous to the situation involving prejudgement interest on 
unliquidated claims. That is, once the quantum is finally 
determined, the calculation of accrued interest is fairly 
straightforward. The current practice appears to recognize the 
possible prejudice to successful parties and in our submission 
ought to be preserved under the Courts of Justice Act. 


Hon. «Mere MeMurtry:s Couldolnaskn atquestions atmeirs pores 
for assistance? It seems to me it is an interesting point that you 
make and one that has been considered; that is, the idea of an 
unsuccessful litigant who might want to pay the costs immediately 
after the judgement but cannot pay the costs because they have not 
been taxed. As you have already pointed out, through the fault of 
no one, neither the successful nor the unsuccessful litigant, the 
costs are not taxed for perhaps some months down the road. 


I have a little difficulty here. Again you are dealing with 
competing rights. It is hard to be an absoiutist about the idea of 
backdating the interest, in effect, on an amount that is yet to be 
determined and an amount that can be determined only as of the 
date of taxation. Even though the person would have liked to have 
paid it in order to avoid having to pay that additional interest, 
he is really precluded from paying it by circumstances beyond his 
control yet he is still, assessed that interest. The concept isan 
interesting one. 


Mr. Stinson: If I may say, I have the perfect analogy. 
Liability is admitted in a personal injury accident and it is not 
until the date of the assessment of damages that the defendant 
knows what he has to pay. 


Hone) Mri.ieMicMuatryce Lesgrqud tenmiebt. 


Mr. Stinson: Yet he is responsible under present law for 
paying prejudgement interest from the date he knows he is being 
sued. 


Hons uMtvncMcMurt rappel thinkyehatetsaaseood, analocy< 
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Mr. Stinson: The situation is an identical one here, in 


my tespectful submission. 


Hon. Me. McMurtry: Our Insurance companies friends do 
not like very much the fact that they are required to pay that 
interest. I agree with you that the analogy is quite appropriate. 


it OF USO sOricatoOrs,. Of Che oOcper pand, "would be 10 
a different position. 


HOn,.tt. mcMurtrys Yes. Thank-you. 
SEEMED st, 


Mr. Stinson: Those are my submissions in respect to the 
change we propose to subsection 139(4). I also have a proposed 
revision and I would be happy to provide that to Mr. Perkins as 
well. 


Hon. Mr. McMurtry: There is one other issue I think is 
in support of your argument. The person who is seeking to recover 
costs is hoping to defray his legal expenses, amounts of money 
which may already have been paid out in a substantial manner. That 
is perhaps another argument in support of what you are saying. 


Mr. Renwick: Do we have the response to the actual 
resolution with respect to foreign money obligations? 


Ms. Gotlib: With respect, that resolution is the second 
part of the submission. We have not yet addressed that. 


Mr. Renwick: I see. Thank you. 


Ms. Gotlib: We now come to the submission of the 
business law section of the Canadian Bar Association-Ontario. This 
is one of our larger sections. It has some 2,100 members. The 
submission originated with Michael Robinson and has in general 
terms the support of the executive committee of the business law 
section of our branch. 


The submission was dealt with at the executive committee 
meeting of CBAO yesterday, and you have just received the form of 
the resolution that was passed by the CBAO executive. You will see 
that we support the clarification of conversion into Canadian 
currency of foreign money obligations by legislation. This matter 
had come forward to the executive of the business law section and 
the executive committee of the branch on very short notice, but 
has the necessary internal approvals of the Ontario branch to be a 
submission of the branch. 


We understand fully that the exact language of the 
legislation and the date of payment of any such obligation are 
worthy of much further consideration. On the basis that a working 
committee would actually have to resolve the problem and do the 
drafting, the CBAO's executive committee passed the resolution you 
now have. 


I would now like to present Mr. Robert Milnes, the chairman 
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of the business law section, to deal with the introduction to the 
substance of the proposals. Mr. Robinson and Dr. Castel are here 
to speak to it as well. Mr. Stinson has a mandate also from the 
civil litigation section and will speak to that matter as well. 


Mr. Milnes: Mr. Chairman, I have some brief preliminary 
remarks. The business law section of the Canadian Bar 
Association-Ontario welcomes this opportunity to appear before you 
while you are considering the provisions of the proposed Courts of 
Justice Act. In our view, the implementation of this legislation 
creates an excellent opportunity on the part of the Legislature to 
clarify the current uncertain state of the law on the conversion 
of foreign money claims and judgements into Canadian currency. 


As you are aware, commercial financing has become 
increasingly more international in nature and increasingly a wide 
variety of commercial contracts to which Ontario residents are 
parties are entered into in currencies other than Canadian 
CUubBency.. 


At present, the law of Ontario relating to the time and 
manner of conversion into Canadian currency of foreign claims and 
judgements is unsettled. Ontario lawyers trying to advise clients 
in this area are faced with a confusing series of conflicting 
English and Canadian judgements, which makes it difficult to 
advise clients with certainty. In international business and 
finance, certainty on the part of the parties is of paramount 
concern. A clarification of the Ontario law in this area at this 
time, in our view would support the success of Ontario bidders in 
international contracts. 


In respect of the choice of the date for converting foreign 
money judgements into Canadian currency, we appreciate there may 
be a difference of opinion among legal practitioners of various 
branches as to which particular time should be chosen. From a 
commercial lawyer's point of view, the time of payment may appear 
to be the most efficacious and this particular time has been 
Supported recently to a greater or lesser extent by reports on the 
subject issued last year by the Law Reform Commission of British 
Columbia and the law commission of England. 


There are also certain other issues to be considered, such 
as the rights of parties to contract out of the provisions of the 
legislation or the provision of an overriding discretionary right 
on the part of a judge to make a different award in cases of 
hardship. 


However, notwithstanding these particular concerns, we 
believe they can all be accommodated and, above all, we hope the 
enactment of the Courts of Justice Act will be used to remove the 
present uncertainty in this area of the law. Our section would be 
pleased to work with other appropriate sections of the Canadian 
Bar Association-Ontario and officials of the Ministry of the 
Attorney General to settle an appropriate draft amendment in time 
to be included in the bill before its final enactment. 


Attending here with me today are two representatives of our 
section who have considerable experience and knowledge of the 
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areas in question: Mr. Michael Robinson, QC, and Professor J. G. 
Castel, QC, of Osgoode Hall Law School. Both of these gentlemen 
will be pleased to answer any questions of a specific nature on 
=e current problem of uncertainty and proposals for legislative 
reform. 


The Vice-Chairman: Do you have anything you would like 
to add to the comments made by Mr. Milnes before I see if there 
are any questions around the table? 


Mr. Robinson: Mr. Chairman, I have a brief comment to 
make and that is to observe that, as Mr. Perkins is aware, the 
original proposal as put forward by myself in a personal capacity 
was to choose a payment date as the appropriate date. 


The CBAO, with whose delegation I appear, I do not think has 
yet had an opportunity to be entirely satisfied in both 
appropriate sections that this is the date, but I would like to 
put my personal hat on and say that from the research I have been 
able to do and during the time in which I have been interested in 
this problem, since 1975 when the English law began to change, and 
from having reviewed the recent reports of the United Kingdom law 
commission and the British Columbia law commission, I think all 
parties are going to come out on balance as favouring a payment 
date. I would be happy to answer any questions any of you might 
have as to why that is appropriate. 


I asked Professor Castel if he would assist and become 
involved on short notice because there was a suggestion that there 
might be a constitutional problem. Obviously, when one is speaking 
of constitutional problems and looking to the authorities, one 
looks to Professor Castel. Since his name was being used as the 
one who might have raised the problem, it appeared he should be 
asked to come and deal with it. He kindly agreed to come here on 
short notice in the event that members of the committee want to 
consider whether there is such a problem. 


The Vice-Chairman: Since the question was raised prior 
to the two speakers, perhaps the minister might care to respond to 
the question raised by Mr. Renwick. 


Hon. Mr. McMurtry: We have, of course, been debating 
internally, as everyone has. In this issue the choice of the 
conversion date is interesting, whether it be the date of the 
breach, the date of the judgement or the date of the payment. 


With some currencies fluctuating fairly dramatically, but 
being aware of the recommendation of the Law Reform Commission of 
British Columbia, one would wonder, for example, if it would 
appear that we are dealing with a currency that is expected to 
decline in value in relation to the Canadian dollar, to what 
extent this is going to be encouragement to delay the payment as 
long as possible. 


I suppose we are going to have to face these issues in 
relation to the other dates, but with the date of the breach at 
least some argument can be made that date is more or less a date 
that can be ascertained. Certainly there can be no argument about 
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the date of the judgement, but the date of payment is something 
that could be delayed to the detriment of the judgement creditor. 


I know this is an issue that you have thought through very 
carefully. I wonder if you could assist myself and members of the 
committee in a little more detail as to why you chose that date in 
preference to the other dates? 


5:20 p.m. 


Mr. Renwick: Perhaps a specific example would help us. 


Mr. Robinson: For one who has difficulty balancing his 
own bank book, I should speak conceptually first and then try to 
give the examples. It is a complex subject. 


I would not suggest for a moment that picking any date is 
the perfect answer. Indeed, this whole problem is kind of a 
self-fulfilling prophecy. Because there are currency fluctuations 
and one cannot predict what they will be, this leads to the fact 
that there is a gamble for all parties. One has to choose the date 
that seems to work the greatest equity. It also should be the date 
that puts the parties closest to the position they would have been 
in at the time the commercial contract was breached or the tort 
was committed that gave rise to the obligation. 


None of the writers on the subject has been able to 
demonstrate that any one date is perfect. However, I am fortunate 
in the timing in that shortly after making the submission that 
gave rise to this appearance, the UK report, that is the Miliangos 
judgement in 1975, came forward. It was a very thorough analysis 
of the whole subject. 


The neatest way to summarize what was said is simply to 
quote from the conclusion drawn in that voluminous report. In 
typically well-written, terse English style it is only three 
lines. "It is our view that the principle which underlines 
Miliangos and the consequences which flow from it produce a result 
which both in theory and in practice is greatly to be preferred to 
that produced by the sterling breach date rule." 


The principle underlying Miliangos is simply that the date 
of conversion should be as close as possible to the payment date 
so as to eliminate or minimize the number of inequities and 
inconveniences resulting from currency fluctuations. 


It is true that we in Canada are fortunate to have a strong 
Currency. That may not always be true. Indeed, many of the 
horrible examples arise when great shocks occur and currencies 
such as the pound sterling, which gave rise to the sterling 
judgement rule, fall on ill days. 


I can deal in detail with specific arguments in favour of 
breach date, judgement date and payment date, but I do not think I 
can do better than pointing to the two very thorough reviews that 
came out very clearly for that date. 


Mc. Chairman: Any other questions from any members of 
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the committee? 


Mr. Breithaupt: Mr. Chairman, we do have Professor 
Castel here. 


Hon. Mr. MceMurtry:>) I) was going to: ask Professor: Castel 
about the constitutional issue in relation to the federal Currency 
and Exchange Act. Some of my advisers have suggested approaching 
the federal government with an amendment to that legislation in 
order to avoid a constitutional challenge to our legislation. This 
might be done on the basis that it is in constitutional conflict 
with the federal legislation which does appear to occupy the field 
in so far as the substantive issue of currency is concerned. 


Dr. Castel: Mr. Chairman, with your permission, if I may 
just becktr ack teaitt he bet, snwould hikes:to. says-one, thing..about 
the merit of the payment date rule. The Attorney General seemed to 
think there is an incentive to delay payment. I look at it as a 
matter of justice in the sense that this way nobody wins and 
nobody loses. You can delay as much as you want but you are not 
going to benefit one way or the other. The idea is that you have 
to be put back to exactly the same position you were in. 


I have worked out a little example. Let us say that you owe 
10,000 French francs and at the time when these French francs are 
owed, at the breach date, the rate is 10 to one, so that the 
debtor would owe $100 Canadian if we apply the breach date. If in 
the meantime, until payment of judgement date, the French currency 
goes down and the Canadian currency goes up, let us say the rate 
is now 20 to one, the Canadian debtor would owe only $50. You may 
say the French creditor is going to lose. No, because with the $50 
he is going to get 1,000 francs, so he is back to exactly where he 
was. He does not get any more; he does not get any less. 


If you apply the breach date, someone is going to make a 
profit, because you are going to have $100 and the Frenchman who 
gets $100 will be able then to collect twice that amount. When he 
translates the $100 under the breach date into French francs at 
the time when he actually gets the money, he is going to get twice 
as much. 


Mc. Breithaupt: At least the equivalent purchasing power. 


Dr. Castel: We have to make a distinction here between 
inflation and just currency depreciation. If you look at it from 
the point of view of inflation, of course, it may reflect 
inflation so you are no better off. With the money you are going 
to get at the time of payment you can purchase goods that are only 
equivalent to what was owed in the first place. We are not talking 
here about inflation, we are talking about depreciation of one of 
the currencies. Granted it is close to, it is correlated, it is 
connected with inflation to some extent. 


Mr. Laughren: Excuse me. Using your example, if that 
payment was made immediately before the devaluation, what you are 
teally doing then is making a judgement that the person would 
benefit or suffer, whatever the case may be. You are saying that 
is not appropriate. 
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Dr. Castel: It is not appropriate because you are not 
going to be paid immediately. 


Mr. Laughren: No, but if that person had his own money 
and it was not being awarded in such a way, that person would 
either benefit or get hurt without any kind of involvement on the 
part of-- 


Dr. Castel: We are working on the principle that payment 
is not to be made on the breach date. That is why we want to keep 
it so that nobody wins or loses. They are always going to get back 
the equivalent of foreign currency that is owed to the creditor. 


Hon.. Mr. McMurtry: Df: the:French» litigants, byéreasonr of 
the breach, is forced to go out and pay the 10,000 francs because 
of the breach of the Canadian litigant, he is forced to expend 
that money by reason of the breach, on the date of payment, 
because of devaluation, he may get only half back. 


Dr. Castel: I was using 10,000 francs,’ which would be 
$1,000. On the breach date, if he is paid on that date, he gets 
$1,000, he goes to the bank and he gets his 10,000 francs. 


If the debtor delays until judgement is cendered or until 
the sheriff actually seizes his goods and he is going to pay the 
10,000 frances at that stage, if the French franc has gone down and 
is now worth half of what it was worth before, the Canadian debtor 
by delaying, I grant you that, will be paying only $500, but the 
Frenchmanivisistill going: tosgetahiis, +40;-000 nancs. 


Mr. Laughren: Unless he wants to COVeRtxith to. Ganadhan 
dollars; thenshe has lost. 


Dr. Castel: What you owe is» 10,000 French francs; not 
Canadian dollars. 


Mr. Robinson: The theory is that the parties chose a 
currency other than the currency of Canada for their contracts in 
most of the commercial law situations. In order to try to allow 
the parties to continue the theory of their bargain in a foreign 
Currency, you assume that the constant in the process is the 
litigation. It will happen one way or another. There will be 
delays, some people may try to delay for advantage and be forced 
on by good counsel on the other side and vice versa. Surely this 
is a tactic with which my civil hitigation section leader partner 
will agrees silt *applies insablosotts of }hitigation not just.in 
currency *Litideat fonmelThbatt iisiasconstante 


Deep ems 


The fluctuation is the currency exchange, which is beyond 
anybody's control. Whatever one picks, it is a gamble. If one 
assumes that certainty is better than confusion in the state of 
the law, and that seems to be agreed by everybody, then it is a 
question of picking the date which seems to be the closest to 


palmer ts the parties in equity where they thought they were going 
o be. 4 
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Our submission is that if one follows it through logically, 
again supported by the very thorough research done by these two 
other commissions, on all balance of convenience and equity the 
payment date rule is the closest. 


One the reasons why it lacked support heretofore was that 
the mechanical inconveniences ot doing it, of actually making the 
exchange, being able to certify to the sheriff, for example, in 
connection with executions what the appropriate conversion rate 
is, how to deal with prejudgement interest, these concerns which 
arose in 1975 nave mainly been dealt with by the development of 
the English practice. In England, as commented on in the UK report 
of October 1983, these ghosts of terribly significant practical 
problems have evaporated. There are practise directions in the UK 
which work. 


As was observed in the BC report, it seems not to be an 
insurmountable problem to link prejudgement and even 
post-judgement interest to an interest rate for a particular 
foreign currency up to the time of conversion and then convert 
very simply with a $4.98 calculator that everybody has. 


Although there is no perfect date, it certainly appears that 
everybody in this room, and we submit the government, would not be 
running any significant risk or taking any big gambles or changing 
the law violently to do this. 


The advantage that occurred to us is the review that is 
inherent in the Courts of Justice Act and the opportunity for 
Ontario to be a leader in this area. It certainly is true from my 
practice, now almost 18 years at the bar, that the growth in 
international trade and finance from Ontario abroad, in our 
manufacturers, in our financial service institutions including our 
banks, has been almost exponential and we can expect it to 
continue and we would hope it will continue. 


I believe it would greatly assist Ontario residents in 
dealing abroad, in doing everything from selling our streetcars to 
Singapore to our banks being leading international banks, for this 
uncertainty to be clarified and for the date for conversion that 
we pick to be that whicn is consistent with the leading financial 
jurisdiction in the world, which certainly is the UK, which has 
the payment date. 


Mr. Renwick: Have they put that into effect in England? 


Mr. Robinson: Mr. Renwick, they did not need to, by 
legislative change. Lord Denning did it for them with the 
Miliangos case. It was changed by case law, followed up by 
practice directions of the Court of Queen's Bench as to how to 
implement the rule for conversion. 


There certainly are differences between the Canadian and the 
UK situation because the UK is a member of the common market, it 
is a unitary state and there is not the problem of the Currency 
and Exchange Act which we have in Canada, which says that 
statements of courts and in court shall be in Canadian currency. 
In the UK they use an alternative form of judgement; i.e., the 
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losing party shall pay X French francs or the sterling equivalent 
thereof. It is his choice. 


We do not recommend that because it seems to fly in the face 
of the Currency and Exchange Act. We would recommend simply to 
have the amendment to the act state that a conversion into 
Canadian currency shall be done on the following basis. This seems 
to us to be entirely consistent with the administration of justice 
in the province and in no way in conflict with the provisions of 
the federal act which is still on the books, however old and hoary 
and inappropriate. 


I think Professor Castel supports me in that latter comment. 


Dr. Castel: That is what I wanted to say in answer to 
the Attorney General's point. I agree. In the book I wrote some 
years ago, I mentioned that section 1l stood in the way of the 
adoption of the payment date rule. This was based on case law that 
was decided at that time. Some judges felt they were bound by this 
section and could not give a judgement in foreign currency. 


Since then, some judges have departed from that point of 
view. If you look at it from the constitutional angle you will 
find, as Mr. Robinson was saying, that property and civil rights 
within the province, the administration of justice within the 
province, procedure in civil matters and so on, as we know, are 
within the jurisdiction of the provinces. 


On the other hand we have the legal tender, the currency, 
the paper money, which is within the province of the federal 
government. So the question is really, where does this rule fall? 
Does it fall within federal or provincial jurisdiction? 


If we look at the pith and substance of this proposal we are 
making, we can see we are really connected with the administration 
of justice. We could approach it two ways. We could say, let us 
disregard the federal act or ask for legislative change by the 
federal Parliament. 


I think our proposal is a better one because it avoids 
section ll. They have precedent for this Ontario legislation in 
the field of the reciprocal enforcement of foreign judgements and 
in the reciprocal enforcement of maintenance orders. It contains 
provision dealing with currency and exchange. We have done it 
there and nobody seems to have objected to it. There was Mr. 
Justice Rand involving the constitutionality of the maintenance 
orders act. There is nothing wrong with it. I do not think we 
would be infringing any federal legislation. 


Somewhere in the British Columbia report they addressed that 
question and came to the conclusion that section 11 and the: 
Currency and Exchange Act was designed to uniformize the currency 
in Canada and had nothing to do with court proceedings, because at 
that time there were all kinds of currencies being used in Canada. 
Therefore, when section 1l speaks of judgements it really 
infringes provincial jurisdiction and, in fact, section ll is 
ultra vires. 
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I do not think we have to get involved in this particular 
problem because the way our proposal is worded we bypass the 
constitutional issue. If we say the debtor has to pay the Canadian 
equivalent of 10,000 French francs as of the date of payment as 
ascertained, or whatever formula we want to use, we are really not 
infringing section 11 if section 11 is intra vires, although the 
British Columbia report indicates it might be questionable. 


Mc. Renwick: Help me a little bit. It seems there is 
something inequitable about that flat rule. Take the French 
creditor, an example you gave. Surely the guiding date in any 
ordinary business commercial transaction would be the date of 
contemplation of the parties when payment would have to be made. 
In a commercial transaction, ordinary prudence would say you would 
buy forward in French francs for the purpose of being able to 
satisfy your obligation at that date. 


lam out.of touch2so Ic’amenot: with its butsit would .seem.to 
me that one of the first possible dates in accordance with good 
commercial practice, so that nobody is taking a view of the 
exchange market, would be what a prudent person would do having 
entered into that contract, which would be to buy forward in 
French francs and have it available on the date of payment. 


2:40? pin 


If vou cannot pay on that date and there is a breach one way 
Orc another, it seems to me that before that date in contemplation 
of the parties for payment is discarded in favour of another date, 
at least that matter could be spoken to or argued. If no date is 
in contemplation of the party, because there may be situations in 
which there is no specific date in contemplation of the party, 
then presumably the court would have to direct its attention to 
some other solution for that problem. But it does seem to me that 
you let the Canadian debtor, or in the reverse situation you let 
the foreign debtor, start to play with the currency market without 
taking the ordinary commercial protection which was afforded to 
him. Am I away off base, or not? 


MritaakRo bimsoned Nosadedosamot ithinkgsyousg,atesatoall.alt is.a 
very cogent observation and it has been made before. But the 
weakness of it is that it assumes we have not had a breach. 


I will give you a classic situation which even somebody who 
cannot add, such as me, can do. We have a simple bank loan, for 
example, which is payable in a foreign currency and the 
expectation of the parties is that it will be paid on the due 
date. When it is not paid, applying your hypothetical situation, 
it is not because the debtor did not have the money and therefore 
bought forward the United States dollars, he did not intend to 
pay, because he is in breach of his obligation. So you are chasing 
him for the money. The problem is if you intended to get US$1,000, 
why should you run the risk of the US dollar falling out of bed 
between the time of your reasonable expectation of receiving that 
money, namely, the breach date, and the time you collect it? 


Mr. Renwick: Or vice versa. 
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Mr. Robinson: You mean going up? 
Mr.) Renwiek: oYes. 


Mr. Robinson: But that is the crap shoot. Nobody can 
control that. If we could all control that then we would not have 
gnomes of Zurich. I am being a little parochial here. But the 
foreign exchange convertibility now and over the last 10 years has 
become almost unpredictable. That is why it has become more of a 
serious problem to pick a specific date. 


In my experience in working with banks and doing 
international bank loan agreements, I can say without fear of 
being wrong that in no loan agreement I have ever seen or drafted 
for any bank has any date of conversion been contemplated other 
than the payment date. Indeed, the clause which we lawyers work 
on, which has now become almost a page long, called the judgement 
Currencv clause, says that if you cannot get your $1,000 on the 
date when the note was due then the other side will owe you an 
additional amount so that it is possible for you to buy US$1,000 
with the amount of Canadian dollars that you are awarded by the 
COULIES 


We draft these clauses to move the date along to the 
effective payment date, because that was the day when the banker 
expected to get his money and that was the day when the creditor 
signed a note agreeing to pay the US$1,000. That has been the 
premise which everybody works on. It is not such a significant 
problem in European Economic Community countries because many of 
them permit a judgement to be in the foreign currency. The German 
court, for example, would just say: ''You have to pay US dollars. 
You, go¥oue 7 ands fandei tre 


Mr. Renwick: I have just one minor comment on it. Is not 
the very fact that in the United Kingdom it is an alternate 
tesponse that you can make? 


Mc. Robinson: Right. 


Mr. Renwick: Is that not, in some sense, part of the 


equity that is of concern? 


Mr. Robinson: Of course. 


Mr. Renwick: You are recommending only one part of that 
question. 


Mri. Robinson: 1 do not think) i tppar siess that: way .5 ltyas 
merely an administrative technique to have an alternate. If the 
party adjudged obliged to pay happens to have the foreign 
currency, then fine, he saves himself the one quarter of one per 
cent that he has to pay at the bank to obtain the equivalent. But 
the concept of the judgement being satisfied on the payment date 
by the currency equivalent is the one followed in the UK. The fact 
that they achieve the goal by allowing you to pay either in the 
foreign currency or in the cuRrgency equivalentseis.: djthink, merely 
a technical or administrative matter. It does not go to the | 
concept of judgement date. 


5k 
Mr. Renwick: What do the New York courts do? 


Mr. Robinson: They do not seem to have a problem with 
judgements in foreign currency, although almost all New York law 
agreements have judgement currency clauses in them. So, having 
contradicted myself, I have to say I am not quite sure. 


Mr. Renwick: Just because of the tradition of demanding 
payment-- 


lite RODInSOn: we pass 1t over to. Professor Castel, who 
will know the answer. 


Dr. Castel: They just do not have the legislation that 
we have, so they can give judgement in a foreign currency. There 
is no problem. After all, that is what you owe; you owe foreign 
currency. All you want is to give the creditor his foreign 
Currency. 


The Vice-Chairman: Thank you. We are getting close to 
adjournment time. Any othec questions for the representatives of 
the bar? 


Mr. Renwick: I thought we had passed it. 


The Vice-Chairman: Yes. I am saying that based on what 
has been our past sitting period. Does the Attorney General have 
any more comments? 


Hon. Mr. McMurtry: There might be some further issues 
that my senior advisers might discuss with the Canadian Bar 
Association; for example, some interesting issues in relation to 
conflict of laws and what not, depending on where the breach might 
have taken place and the applicability of the provincial 
legislation in those circumstances. But these are matters that we 
could discuss before we get to the clause-by-clause discussion of 
Chis= Dell in early March. 


The Vice-Chairman: Thank you. I would like to thank the 
representatives of the Canadian Bar Association-Ontario. 


Members of the committee, we will sit again on Tuesday to 
begin other bills coming under the minister. In the meantime, may 
I thank each and every one of you for your participation today. 


The committee adjourned at 5:47 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Tuesday, January 31, 1984 


The committee met at 10:03 a.m. in committee room l. 


ARCHITECTS ACT 
PROFESSIONAL ENGINEERS ACT 


€onstiderationnof iBall 1b22) ;AnhActctosrevisescthe Atchitects 
Act, and Bill 123, An Act to revise the Professional Engineers Act. 


Mr. Chairman: I see a quorum. Before we start with the 
regular business, I would certainly like to discuss a few issues 
with the committee. 


As I indicated to the committee, we are scheduled to sit 
Thursday evening. We have enough on the agenda now but new groups 
would like to sit on Friday. I am at the wish of the committee. 
What do you want to do about these five groups that we have? 


Mr. Renwick: I think we should just press on and hear 
them all if they want to be heard. 


Mr. Chairman: If we press on, do we cut off any groups 
as of now or do we allow any more groups on Friday? We may have 


until one or two o'clock on Friday. What does the committee wish 
to do in that regard? 


Mr. Renwick: I think we should just press on and not 
start to cut anybody off until we face a time problem. 


Mr. Mitchell: We are sitting tonight, Mr. Chairman, and 
Thursday night? 


Mere Gra toiats es, 


Mr. Mitchell: We have sufficient groups you say to fill 
Friday? 


Mr. Chairman: As indicated by the clerk, we have about 
four or five groups that, as Mr. Renwick says, we should hear, so 
that would take us into Friday. When we would finish would be 
questionable. 


Mr. Mitchell: Mr. Chairman, with respect, we keep moving 
the schedules around and trying to accommodate to the extent we 
can. I do not object to the position that the member for Riverdale 
has taken that groups who wish to be heard, we should try to hear. 
Unfortunately we have again, each and every one of us, set our 
schedules based on the time frame that has been accepted. I have a 
meeting scheduled for all day Friday in Ottawa. There is just no 
way that I, as a member of this committee, can be here. I 
scheduled that meeting on the basis of the times we had scheduled. 
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It again comes down to the question: if we are sitting Tuesday and 
Thursday what is wrong with a Wednesday night sitting as well? 


Mr. Gillies: Mr. Chairman, further to my colleague's 
comments, 1 have a commitment some distance from Toronto on 
Friday. I would prefer to cancel something I had on Wednesday 
evening as opposed to Friday and I am quite happy to do that. 


Mr. .T.. P. Reid Mr..o Chairman ,iypenhapsywer could tind out 
how many would be available on Friday. 


Mré.e Ghai timate, Adare 2 hie 


Mr. Mitchell: I know Mr. MacQuarrie will not be and I 
know I will not be. 


Mr. Chairman: Mr. Taylor, how is your schedule? 

Mr. J. A. Taylor: I have another meeting on Friday. 
Mr iMi Gchelaliss Soxudoes eMces Gihiaitesi: 

Mri.ecT. Ps Reids~sit: would tappear sas git rFr Idayistsiyout . 
Mr. Chairman: That is milene, 


Mr. Mitchell: Now, Wednesday evening, Mr. Chairman. Who 
is available for Wednesday evening? 


Hon. Mr. McMurtry; Or the tollowing Monday. 
Mr. Chairman: Mr. Renwick, how is your schedule? 


Mr. Renwick: To accommodate my friends in the 
Conservative Party, I will be available Wednesday night. 


Mr. Chairman: Thank you very much. 
Mr. Do PartRetd: ahicannetebe: 
Me. Chairman: You) cannot pe, 


Mr. T. P. Reid: I presume Mr. Breithaupt will be able to 
be here. 


Mr. Chairman: I think in fairness to the people coming 
before us, we should let them know we will be seeing them 
Wednesday instead of Friday--if they can make it. 


Mr. Mitchell: Yes, agreed. 


Mr. Chairman: We have agreed to that and we will have 
therclérk Looktimto.ity,twoulld beliplease? 


Just as a matter of information, our clerk, Doug Arnott, has 
left the hospital and is recuperating at home. He seems to be 
fine. He had an emergency appendectomy last Thursday or Friday 
when we were here. 
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This morning we are dealing with Bill 123, the Professional 
Engineers Act, and Bill 122, the Architects Act. We are having 
public hearings. 


Minister, before we have our first group, do you have any 
comments to make? 


Hon. Mr. McMurtry: Mr. Chairman, colleagues, members of 
the public and professionals who are gathered here at these very 
important hearings, I would like to say a few words at the 
beginning of the consideration by this committee of Bill 122, An 
Ace -to "revise "the Architects Act; and Bil) 123, “An Act ‘to “revise 
the Professional Engineers Act. 


In Ontario, self-governing licensing bodies exist only to 
serve the public interest. In connection with the bills before the 
committee for consideration, the public interest is primarily 
life, health and safety. Bill 122 is the first major revision in 
the legislation governing the practice of architecture since 1935. 
The Professional Engineers Act was last revised in 1969. 


These bills are based on the four-year study of the 
licensing of architects, professional engineers, lawyers and 
public accountants by the Professional Organizations Committee. 
They are also based on two and one half years of work on the 
legislation by the Ontario Architects’ Association and the Ontario 
Professional Engineers' Association in the policy development 
division of my ministry. 


It is the government's view that licensing of professionals 
by self-governing authorities where licensing is required makes 
much more sense than direct government licensing. The 
self-governing authority has great professional expertise on which 
to draw in setting standards for qualification, standards of 
practice and in deciding whether an individual who is licensed is 
incompetent or guilty of professional misconduct. 


Since the governing body in each case is predominantly 
elected from among senior members of the professions, its 
authority is more respected by members than would be the authority 
of the government or a group of bureaucrats appointed by the 
government to regulate a profession. 


LO) Caen 


Because the reputation of the whole profession is at stake, 
a self-governing body is more likely to protect that reputation 
zealously by taking direct action against its delinquent members 
than would a disinterested government bureaucracy. While it does 
not seem so to some complainants, it is also likely that a 
self-governing body will take sterner disciplinary action against 
a member than would a government agency. 


Although we recognize there are, from time to time, calls 
for direct licensing of professionals, and professional 
organizations are sometimes attacked for lack of action, I am 
still convinced that, were a government agency to govern 
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professionals more directly, the public hue and cry would be 
louder and probably more justified. 


These bills confer the fullest authority on the Ontario 
Association of Architects and on the Association of Professional 
Engineers of Ontario to govern their respective professions. There 
are many innovations in the bills. While they are designed to meet 
the particular needs of the OAA and the APEO in protecting the 
public, they also contain new and important mechanisms for 
demonstrating to the public that the organizations are there for 
public protection, and not simply for private gain. 


The number of nonprofessional appointees by the Lieutenant 
Governor in Council to each of the councils has been increased. 
For the APEO, there will be between five and seven appointees. For 
the much smaller council of the architects' association, the 
number will be between three and five. 


As you will recall, the Professional Organizations Committee 
recommended due note should be taken of the desirability of making 
appointments so as to achieve a judicious representation of allied 
professional, paraprofessional, employer-client and general 
interest. I intend to keep this recommendation in mind in making 
our recommendations should this legislation be enacted. 


Another feature is that one of the appointees for each 
association will be designated the complaints review counsellor. 
He or she will have the function of reviewing the procedures 
whereby the association deals with complaints from the public 
against members. Another function of the complaints review 
counsellor is to assure the public that complaints have been 
appropriately dealt with. I believe the existence of the position 
will go a long way towards improving public perception of actions 
by the associations. 


Furthermore, a complaints committee is established for each 
association to decide which of the complaints are serious enough 
to warrant reference of the issues to the discipline committee for 
a hearing. The discipline committee of each association is given a 
full range of penalties that may be imposed for incompetence or 
misconduct. 


The bills will require that, where an architect or 
professional engineer offers services to the public, he or she 
must carry liability insurance. Until now, only the Law Society of 
Upper Canada required members in practice to be insured. The bills 
provide a mechanism whereby the governing bodies may elect to 
provide insurance for practising professionals through their own 
offices, or merely to require proof of insurance as a prerequisite 
to offering service to the public. 


While the legal prohibition against conducting the practice 
of architecture in corporate form is removed, the specific 
cequirements of the legislation will ensure that professional 
decisions remain in the hands of professionals. Where architecture 
is practised in corporate form, the corporation must have a 
majority of its shares beneficially owned by architects or 
professional engineers, or by a combination of these 
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professionals. A minority of shares may be owned by individuals 
who are full-time employees of the corporation. 


These provisions in the Architects Act will permit 
multidiciplinary architecture engineering corporations to practise 
for the first time in Ontario. Because a professional engineer has 
never been subject to shareholder restrictions, no new 
restrictions have been imposed. 


The provisions of the Charter of Rights and Freedoms with 
respect to employment mobility rights are incorporated in the 
Statute. Membership in the Ontario Association of Architects and 
the Association of Professional Engineers of Ontario will be 
available to every citizen of Canada and every person who has the 
status of permanent resident of Canada who meets the academic and 
experience requirements for membership. I would like to think 
there will be reciprocity throughout Canada with this approach, 
which is in keeping with the charter. 


It is important to emphasize at the outset, given the amount 
of correspondence and the degree of concern that has been 
expressed, that in this legislation which is currently before the 
committee there is a new, narrower definition of ''the practice of 
professional engineering" in the Professional Engineers Act, 
designed to better describe the acts that persons who are not 
professional engineers or who are not acting under the supervision 
of professional engineers are prohibited from undertaking. I 
believe the new definition of scientists and those in industrial 
Or daa design gives them freedom to pursue their beneficial 
work. 


Under the more narrow definition that appeared in earlier 
drafts of the legislation, the work of many persons that creates 
no risk to the public is excluded from the definition of the 
"practice of professional engineering." I should say under the 
existing narrow definition, as opposed to an earlier draft, the 
work of these persons is now excluded. Of course, the new 
definition does not prevent professional engineers from competing 
with others in areas that are not exclusively within the practice 
of professional engineering as defined in the statute. I stress 
this because I think there is still some understandable confusion 
in the minds of some in regard to the earlier drafts and what is 
being considered by the committee at this time. 


Provision is contained in the Professional Engineers Act for 
recognizing the continuum of education, training and experience 
that are involved in professional engineering. Engineering 
technologists in employment situations who have become competent 
in any aspect of professional engineering will be able to apply 
for a limited licence to practise. As long as the professional 
engineering done by such persons is within the ambit of the 
limited licence, the limited licensee will have the right to 
practise professional engineering. 


During the process of developing these bills, officials of 
the ministry have attempted to meet with those concerned about 
aspects of the legislation to take into account their concerns. 
Discussion drafts of the proposed legislation were distributed and 
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significant revisions made, as I have already suggested, as a 
result of the comments received. In this respect, of course, the 
major drafter or architect of the legislation in the ministry is 
Mr. Stephen Fram, who is seated to my left. He has worked for many 
months meeting with individuals and representatives of the 
association who understandably have a very significant interest in 
this matter. 


We have attempted to consult as much as is humanly possible 
because we in the Ministry of the Attorney General do not profess 
to have technical competence to decide issues relating to the 
point where protection of the public requires the use of services 
of professional engineers and architects in the building field. I 
say in the presence of the many distinguished architects and 
engineers who are here this morning, I know they have always been 
a little bit puzzled as to why it should be a lawyer, the Attorney 
General, who has the ultimate responsibility for the carriage of 
their professional legislation, given the traditional incompetence 
of lawyers in scientific fields. 


Mr. T. P. Reid: Sometimes even in law. 
10220844 mM 


Hon. Mr. McMurtry: Recognizing» this fact, we, have been 
guided by the experience of building code branch officials when 
the building code, for example, was administered by the Ministry 
of Consumer and Commercial Relations and by the professional 
organizations. Therefore, I would welcome the fact that. the 
committee is permitting the Association of Professional Engineers 
of Ontario and the Ontario Architects Association the opportunity 
to explain these matters when they are brought into question 
during the presentation of briefs. 


The government intends to move some amendments to the bills 
during clause-by-clause study. Most of these changes are to 
correct technical deficiencies in the bills. However, several of 
the changes are in response to briefs that will be presented to 
the committee which have already been presented to the ministry. 


It is probably fair to say at this point, and for the 
information of many people who are gathered here, that it is 
unlikely we will get to clause-by-clause discussion of the 
legislation until that first week in March. 


Mrs. Ser Pi Reid:) MrawCchair hanson “av pointeossonder ..orso8 
operation perhaps: The Attorney General has indicated he has some 
amendments. Would it not be helpful if both the committee and the 
people here had those amendments to save us going over the same 
ground? We may not all be aware of what the amendments are and 
this might satisfy some of the people who will not have to go over 
that. asaing 


Mr. Breithaupt: This is important if the matter of the 
definition of what an engineer is is going to be particularly 
changed. 


Hon. Mr. McMurtry: That will not be changed. 
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Mr. Breithaupt: That will not be changed, as to what is 
in the bill now? 


Hon. Mr. McMurtry: No. We are not proposing any 
amendments to that. 


Mr. Breithaupt: Then perhaps others will have to do 
that. It would be useful to have the amendments, not only to save 
time, as my colleague has said, but to ensure that the various 
groups may have other comments to make resulting from seeing those 
amendments. ; 


Hon. Mr. McMurtry: We will attempt to get the amendments 
here. There is a practical problem. Mr. Fram has been meeting with 
interested groups until last evening. Even as a result of 
yesterday's discussions, I understand there were some amendments 
we are agreeing to because they are appropriate given this 
consultation. 


We were convinced, as a result of an important meeting that 
took place yesterday, that some amendments other than those we had 
already planned should be made. We have a bit of a practical 
problem concerning when Mr. Fram will be able to finish the 
cutting and pasting that is required, given the fact that this 
committee has decided to sit tonight and obviously Mr. Fram's 
presence will be required here. 


We should have these amendments for the committee, certainly 
before the end of the week and as soon as possible. I do not know 
if Steve could assist us as to when that might be practical. 


Mr. Fram: I would like to have them by the end of the 
week. Unfortunately, there are a few that have yet to be drafted. 
Some of the work has yet to be done and there is no one else to do 
it except for myself. 


Mr. Breithaupt: Perhaps a way to resolve it would be to 
acknowledge that when Mr. Fram has his amendments in order, a set 
of them could go to at least each of the groups that has appeared 
before us so that they would know what is being proposed, since, 
through their variety, they seem to be the parties interested in 
this legislation. 


Then if there were any additional comments, they could 
respond to Mr. Fram, and he could advise us at the time when we go 
through the clause-by-clause discussion that either nothing has 
been heard on this subject or there has been the view that such 
and so might be further changed. If he would act as sort of the 
collator for those responses then we probably could get on with 
the presentations and mutually inform both ourselves and the 
groups that are appearing before us as to how things are 
developing. 


Mr. Fram: Yes, and I hope as well that if the ministry 
is called upon to respond and there has been a change that is 
accepted, we can indicate it during the course of the hearing. 


Mr. MacQuarrie: The Attorney General indicated there 
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would be no substantial change in the definition of "professional 
engineer'' or what have you. 


Hon. Mr. McMurtry: We were not proposing any at the 
particular moment, but again by the end of these hearings we may 
be convinced. 


Mr. MacQuarrie: Do the amendments include any exemptions 
from the application of the act? A number of groups have come 
for wardywlsam sire }etotalile orause 


Mr. Fram: At present they do not. 


Mr. Gillies: Just further to my colleague's comments, I 
must confess, Mr. Fram, I had rather hoped the answer would be 
that there were some exemptions contemplated. 


I do not want to put the minister's staff in an impossible 
situation, but the earliest possible time that we could have the 
amendments before us would not only aid us in our work, it would 
also put a finer point on a lot of the presentations that people 
would like to make to us. When we are sitting on this bill for 
only a week, I just worry about a situation where we can be 
talking all week about the apple and then at the end of the week, 
after people have had an opportunity to make their presentations, 
we start talking about the orange. 


Mr. Renwick: In response to Mr. Gillies, it always poses 
a problem, but I would much prefer: to have the flexibility that 
has been indicated by the Attorney General and by Mr. Fram than to 
lock them in now to a set of fixed amendments. 


I was heartened by the comment Mr. Fram made that he would 
draw to our attention, in the course of any brief presentation, 
what the intention of the ministry was with respect to any 
amendment. I was equally heartened by the comment of the Attorney 
General that on the question of definition and exemption, which is 
so uppermost in the minds of many of the people who will be making 
presentations to us, the ministry is still open to suggestions. I 
welcome that change in the attitude of the ministry on this bill. 


Hon. Mr. McMurtry: It may be that perhaps there is some 
understandable misunderstanding as to the effect of the existing 
definition, because when you narrow the definition, the very 
narrowing of the definition creates exemptions. For example, when 
you look at the existing definition of the practice of 
professional engineering, the words "wherein the safeguarding of 
life, health, property or the public welfare is concerned" 
represent a very significant narrowing of the definition and 
thereby automatically create exemptions, in our view at least, for 
a number of groups who were concerned that they were caught up in 
the previous definition, such as scientists and people working at 
the universities and what not in certain specialized areas. 


Mc. Gillies: I think that is excellent. I certainly 
suscribe to Mr. Renwick's comments. It is very encouraging indeed. 


10:30 "3m. 
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Mr. Chairman: We seem to have cleared up that matter. I 
think we should get on to the business at hand. The first group 
appearing this morning is the Association of Professional 
Engineers of Ontario: C. J. Moubipepresidént s2P00A. tLappaipast 
president; W. A. Wardell, registrar; A. C. Cagney, executive 
director; D. Smith, legal counsel. Gentlemen, would you please 
come to the front. 


MeeuMitchelb: “The reason Sfor othat sisdificsosthabtecti syou 
have any comments, you have the microphone to be recorded in 
Hansard. 


Mr. Chairman: Mr. Moull, will you please introduce your 
colleagues and proceed with your presentation? 


ASSOCIATION OF PROFESSIONAL ENGINEERS OF ONTARIO 


Mr. Moull: Attorney General, Mr. Chairman, members of 
the standing committee on the administration of justice, ny 
colleagues from my left are: Dr. Philip Lapp, past president of 
the Association of Professional Engineers of Ontario; Mr. Alan 
Cagney, executive director of the association. On my immediate 
tight is Mr. Art Wardell, registrar of the association, and on my 
far right is Don Smith, who is a member of the law firm of 
McCarthy and McCarthy. We are, all five, registered professional 
engineers and, in addition, Mr. Smith is a member of the Ontario 
bar. 


It is my privilege, as president of the 50,000-member 
Association of Professional Engineers of Ontario, to make this 
verbal statement to your committee with respect to Bill 123, An 
Act to revise the Professional Engineers Act. 


In response to the committee's invitation for written or 
oral briefs, we, as representatives of the self-governing 
licensing body for the engineering profession in Ontario, 
submitted a formal brief to your committee, dated Thursday, 
January 26, 1984. I assume each member of the committee has a copy 
of the brief before him. 


In the brief, we provided an overview of five significant 
areas that have been ably dealt with in the preparation of the 
revised legislation, but on which we felt added supportive 
commentary may be helpful to the committee. These areas are: scope 
of practice; professional-nonprofessional practice of engineering; 
the definition of professional engineering; errors and omissions 
liability insurance, and the disciplinary process. 


As spokesmen for the engineering profession, the team of 
four others and myself now before you at this witness table are 
prepared to respond to any queries the committee may have on these 
or any other matters pertaining to Bill 123 where it is felt that 
input may be useful. I have introduced members of the committee to 
you. 


In registering support of the engineering profession for 
Bill 123, I wish to inform the committee of the extent and cost of 
keeping our membership well informed and inviting their comments 
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and input to the development of a revised engineering statute. 
That is the democratic process in action for the past seven years, 
during which time the membership of the association has grown from 
approximately 42,000 to 50,000 members. 


As early as mid-1977, a co-ordinating committee within the 
APEO invited comments or input on the work of the professional 
organizations committee research directorate and its background 
papers from the APEO membership directly as well as from the 42 
chapters throughout the province. 


Later: in 1977; a copy ofethe APEQ brief to ther proressional 
organizations committee entitled, An Engineering Perspective, was 
sent to every member of the association. 


In 1979 a further brief was made to the POC as a response of 
the profession to the POC staff study entitled, Professional 
Regulation. A copy of this document was sent to each member of the 
APEO. Between 1977 and 1983, our official publication, earlier 
called the Engineering Digest and now known as Dimensions, carried 
extensive reporting on the progress of the evolution of the new 
legislation; «suchas, , fullgsectionssonitheaPoCestatiestudy, ftull 
sections on the POC report, and every formal response from APEO to 
the Attorney General re the POC reports was published. 


Reports and conclusions of many APEO council workshops, the 
details of the joint agreement between the professions of 
engineering and architecture were all spelled out in our 
publications to the members. 


During early 1983 a copy of the discussion draft of Bill 123 
was sent to each of our members inviting comments on the proposed 
new legislation. In addition, tesponses to the Attorney General 
resulting from our council workshops and meetings were published 
for our members in our official publication, Engineer ing 
Dimensions. 


The proposed legislation has been the subject of 
presentations and discussions by members of council or by the 
staff of the association at most of our 42 chapters around the 
province. Since 1977 a conservative estimate of the engineering 
profession's out-of-pocket cost to maintain good communications 
with our members on this important topic is $250,000. We consider 
it money well spent. 


As is noted in the conclusion of our formal brief, there has 
been an overwhelming consensus among our members in favour of 
legislation that would provide for improved service to and 
protection, of the; publacie dy wishy.to, reiterate, thatethesAssociation 
of Professional Engineers of Ontario believes Bill 123 does 
achieve that purpose and recommends that it be enacted. 


It is our intention to have most of our team of interveners 
and observers present during the full period of public hearings on 
Bills 123 and 122, and we will be prepared to respond to questions 
from the committee. I would ask, though, some procedural 
clarification from the chairman as to whether we will have an 
opportunity to make an added statement to the committee at a later 
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stage in these proceedings on any point put forward by other 


interveners with respect to Bill 123 that we feel has not been 
clearly presented. 


Gentlemen, this concludes the initial oral statement by the 
Association of Professional Engineers of Ontario. 


Mr. Breithaupt: Before we begin some comments or 
questions, in each of the variety of presentations that are before 
us we are going to be dealing with particular sections and 
references. Will the clerk again be providing us with a 
cross-reference or checklist of the various sections that are 
spoken to? If that is the case--and it would be a great advantage 
to us--we would be able on the clause-by-clause discussion to know 
just who spoke about what particular section. 


We may not be able to remember each of the presentations in 
detail and, indeed, some of the groups that sent in letters or 
presentations may not be able to be heard, depending on the time. 
If you could arrange that kind of checklist or reference by the 
time we go through the clause by clause, we would then be able to 
cefresh our memories as to what people said and attempt to compare 
the various views on a particular section. 


Mr. Chairman: I quite agree, Mr. Breithaupt, that that 
can be attained. 


Mr. Mitchell: Mr. Chairman, the latter comments made by 
the representatives at the table dealt with the opportunity to 
address the committee again at some future time, depending on what 
changes were made. I think this has to be addressed right at this 
time. 


We have a schedule established for a great deal of work that 
the committee has had, and obviously the clause-by-clause 
deliberations will be public. Certainly if there is additional 
information that they want to make the committee aware of, I think 
the only recourse they have, because of the time constraints, is 
to put those in writing to us, because we will not necessarily be 
dealing with this in clause by clause in the time frame that is 
indicated. So I think we have to deal with that issue right at 
this time. 


Mr. Gillies: I think there is further issue there, Mr. 
Chairman. I certainly have no problem with Mr. Moull's group 
coming back to make another presentation. In fairness, though, if 
they are going to be commenting a second time on some of the other 
submissions, will other groups then have an opportunity to comment 
on the recapitulation by the professional engineers? I appreciate 
that this is the largest single professional group concerned with 
this bill, but there are others, and we have to be sure everybody 
has sequal Natccdese "and fa vEaie crack sat cthiis : 


10:40 a.m. 


Mr. Mitchell: That is the point I was trying to make, 
Mr. Chairman. We have to deal with the issues at hand and deal 
with them fairly, and we have to recognize that there are 
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If we agree they will not have an opportunity to speak, but 
will at least be given an opportunity to resubmit comments on what 
has happened in committee, that is fine. But if we once open the 
door, then we are going through the process again, and I am afraid 
we cannot handle that. 


Hon. Mr. McMurtry: With respect, Mr. Chairman, I 
suggest, having wrestled with this process for many years now and 
recognizing the highly technical nature of many of these matters, 
the committee may wish this group, or certain members thereof, to 
return to assist the committee in outlining some of the technical 
areas. 


Mr. Mitchell: You mean during the clause-by-clause. 


Hon. Mr. McMurtry: We have to keep an open mind, I say 
with respect, and not make any decisions now that may appear to be 
rigid. We are dealing with legislation of a highly technical 
nature. I am sure many members of the committee are better 
qualified than I am to understand some of the scientific or 
technical aspects of engineering or the practice of architecture. 
I know I can benefit from any assistance I can get on any given 
issue. 


The association has, of course, been very helpful, as one 
would expect, in the development of this legislation, and has 
handled the whole matter in a highly professional and responsible 
mannec, keeping the public interest to the forefront at all times. 
I think we should maintain a degree of flexibility and wait until 
we know just what issues may arise, and we know about some of the 
issues, before we decide who might be invited back. 


Mr. Mitchell: I do not have any objections to what the 
Attorney General is saying. I was just pointing out to the people 
present that, unfortunately, we do not have the flexibility we 
might otherwise like to have. I wanted to make everyone aware of 
that. 


Mr. J. A. Taylor: Could I have it clarified whether the 
people before us are seeking any amendments, or do I surmise from 
their brief they are satisfied with the legislation as it is? 


Mr. Moull: At this time we are satisfied with the 
legislation modified by the discussions that have taken place 
since the bill was printed at the time of first reading. A number 
of the discussions that have ensued have resulted in some of the 
modifications I believe Mr. Fram will be mentioning. We are in 
Support of the total bill with the amendments. 


Me. J. A. Taylor: I gather when those amendments come 
forward they will embrace any objections you had, and when those 
proposed amendments are completed in the present bill before us 
they will satisfy your association. 


What I hear APEO saying is that it will have a watching 
brief throughout the proceedings and, presumably, if the committee 
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wishes to bounce off any ideas, its representatives are available. 
Assuming there may be other witnesses appearing who convince the 
committee some amendment might be necessary, then presumably the 
committee will ask, "How does that strike you?" Is that the type 
of role you were thinking you might play? 


Mr. Moull: Yes, it was our intention to be present so 
that the committee could bounce off us questions that may result 
from any of the briefs presented. 


The second part of my suggestion of a later resubmission was 
in the event we heard something from other presentations we felt 
did not come through clearly to the committee. Then we might have 
the opportunity to clarify from our perspective what we believed 
the committee might be hearing on particular aspects of the 
presentations. 


Mr. J. A. Taylor: Of course, Mr. Chairman, that leaves a 
hiatus in terms of the bill before us, and, presumably, before 
most witnesses who will be appearing before us. The bill is 
ultimately conceived by the ministry. That does pose a bit of a 
problem unless, as has been suggested, the minister or Mr. Fram 
could flag any of the points as they come before the committee and 
address those points, indicating either they will be addressed or 
not and, if they are going to be addressed by amendment, in what 
way. I just make that observation, Mr. Chairman. 


Mr. Chairman: Thank you, Mr. Taylor, that seems 


reasonable. Mr. MacQuarrie. 


Mc. MacQuarrie: Mr. Chairman, I was intending to clarify 
with the representatives of the profession here today some aspects 
of the bill that have been troubling me. Is it all right to start? 


Mr. Chairman: Just before you do, I think Mr. Elston had 
a comment on this question. 


Mr. Elston: Mr. Chairman, thank you. My points are 
similar to those raised by Mr. Taylor. If we are considering the 
bill, we really ought to know the bill we are considering in terms 
of having those amendments available to us at as early a stage as 
possible. 


Obviously the group before us does know about those 
amendments or their content, and perhaps it would not hurt, if the 
formal wording of those amendments is not quite yet available, to 
have that material put to us, so we know as a committee what is 
being done. 


I do not think trying to determine what is being arranged 
between two private parties, so to speak, in a public forum is 
going to help us in any way to deal with the legislation in front 
of us. If it is possible that we could see those, or even the 
intent, maybe that would diffuse a good number of the concerns, 
because from the material I have received from various sources I 
understand there are a good number of concerns, and perhaps 
amendments will address those concerns. If we had those at an 
early stage, I think that would help the whole proceeding. 
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Mru «Teak» Reid:.iwill.not, belabour, Ehe point.) DuLSLner e 
are also other people out here who, with respect, gentlemen, may 
not agree with the amendments you and Mr. Fram presumably have 
agreed with. I think we owe it to those people as well to have an 
idea of what these amendments are. Frankly, I do not know how we 
can proceed if we do not really know what the hel! we are talking 
about. 


Hon. Mr. McMurtry: You have a bill before you, and that 
is what we are talking about-- 


Mr. T. P. Reid: I know, Mr. Attorney General, but both 
you and Mr. Fram have indicated there are amendments. If we are 
not talking about the same thing--I am presuming that these 
amendments are obviously not dealing with the principle of the 
bill. I am presuming that they are minor matters, but they are 
still going to affect other people. 


I am taken with the comment someone made over here. Could we 
not, at least by this afternoon, have just a list, not necessarily 
the details, of those areas you are thinking of amending and the 
way in which you might amend them? Otherwise, we are sort of 
wandering around in the dark here. We could be talking about 
something generally that you are going to amend and clear up. 


No, you are shaking your head. 


Mr. Fram: No. I mean the nature of the amendments that 
we have been thinking about is, by and large, very technical and 
very narrow. When those issues are raised, if they have been 
considered, I will bring them to your attention. It is simply 
impossible for me to be here, doing what you suggest. 


Hon. Mr. McMurtry: We have a bill before us, I suggest, 
with respect. If any of the members have questions, as undoubtedly 
some of the members will, of this professional association in 
celation to any specific sections that are presently before you, 
we will advise the committee if any amendments to them are already 
being considered, so you will know just what we are doing. 


I agree it is incumbent upon us to do that, so if any 
concerns may be raised in the presence of the association in 
relation to any specific sections now, we will advise the 
committee members if we are thinking of even the most minor 
amendment to those particular sections, so that will be part of 
the discussion. 


Indeed, with respect to any other groups that will be 
appearing before us and who will have concerns about specific 
sections, we will immediately advise them up until the time we 
have all of the amendments circulated. 


L035 Oasis 


Mr. T. P. Reid: The other people are going to have to be 
here. That is the whole problem. They are going to have to be here 
for the three days, as well, in case something comes up. 


L5 


Mr. Renwick: I do not want Mr. Moull to be under any 
misunderstanding about the second point raised; that is, a right 
of rebuttal “torn? s°orzantrzation?’l think Sthat thas ito beoleft™ to 
the development of the work of the committee and, if the committee 
wishes to have a further comment from you on any matter which is 
contradictory, then of course in the normal operation of the 
committee we would request a comment from you. But we would be 
ill-advised to leave you with the impression that you would have a 
right of rebuttal, because you can understand there then is no end 
to the process we are engaged in. 


Mr MOULE. 1 understand rully, Mr. ‘Renwick. 
Mr. Gillies: Are we going to commence questioning? 


Mr. Chairman: Further to this discussion, have you 
anything to add? 


Mr. Gillies: No, I have some-- 


Mr. Chairman: Fine. Mr. MacQuarrie is the first 
questioner. 


Mr. MacQuarrie: You mentioned in your comments on the 
bill that the definition of the practice of professional 
engineering had the advantages of brevity and clarity. I will 


certainly agree it is brief but, with respect to the aspect of 
clarity, we will get into that a little later. 


How many specialties does your association embrace in terms 
of types of engineering members are engaged in? 


Mr. Moull: I would like to call on Dr. Lapp to respond 
to this area of questioning with regard to the definition. 


Dr. Lapp: In answer to your question on the number of 
specialties, there are at the present time seven branches of 
engineering that are used, but in terms of the word "specialty," I 
Suppose it could go on to the hundreds because each branch has its 
own special areas. 


Mr. MacQuarrie: Could you outline the seven branches? 


Dr. Lapp: The typical main branches are mechanical, 
civil, electrical and chemical engineering. Those are the ones 
with the major numbers in them. There is mining engineering, which 
is a traditional one--it has fallen off a little bit recently--and 
metallurgical and materials engineering, which make up the seven. 


Other areas of specialization have come on recently, such as 
industrial engineering, which is now growing rather rapidly but is 
not recognized by the association per se in our branch structure. 


I might say, though, that our branch structure has more or 
less disappeared into oblivion in the last few years. We do bring 
a person in under a branch title but, beyond that, and beyond 
having Lieutenant Governor appointees in a branch area, we do not 
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recognize the branches in practice any more, as we did before. 


Mr. MacOQuarrie: You mentioned chemical engineering. 
What, in your opinion, would be the difference between a chemist 
and a chemical engineer? 


Dr.) Lapp wA ‘chemist ;#ef course; is %a scientist who has 
been trained in chemistry and in related areas of science and 
mathematics. A chemical engineer is a person who is trained in the 
art and practice of chemistry, to be sure, but he is also an 
engineer in the sense that he takes on professional responsibility 
for engineering works related to chemical matters. 


An engineer has a different bias because he is dealing with 
professional practice and carries out work which relates to his 
responsibility to the public. That is not to say that a chemist 
does not-- 


Mr. MacQuarrie: I was just wondering how a chemical 
engineer fits within the definition of professional engineering as 
aid outeins thetact: 


Dr. Lappy vlf wergotoetherder initioneim (Uperacty= per gape 
it would be worth referring to clause l(m). It cites perhaps three 
aspects of professional engineering. There are a number of 
acts--designing, evaluating, etc.--and then, "'...wherein the 
safeguarding of life, health, property or the public welfare is 
concerned....'' Further, it "requires the application of 
engineering principles.'' Those are the three cornerstones of that 
definition. 


Mr. MacQuarrie: Could both a chemist and a chemical 
engineer advise as to public safety, health, welfare, etc.? Is 
there a prospect of the two being somewhat confused? 


Dr. Lapp: If you apply all three, the narrowing down of 
each partlofethat definitions bringspit calmostito aspointy sic. | 
would suggest that under this definition a chemist would not fall 
into the category of engineering work. 


I recognize that our colleagues in the sciences are likely 
to tell us they do not agree with that narrowing of the 
definition. At one stage we did have an exemption for physical 
science. The position we have taken, which we can discuss here, is 
whether or not we need an exemption for the natural scientists in 
view of this definition as laid out in clause l(n). 


Mr. MacQuarrie: Looking at the definition, would an 
orthopaedic surgeon, for example, dealing with leverage, not be 
applying engineering principles every time he carries out an 
Operation in the public interest? 


Dr. Lapp: Yes. I would say a surgeon is not far from 
doing what engineers do, in a sense. 


Mr. MacQuarrie: There is one other thing that troubles 
me. I asked you about the classification of engineers as to 


1? 


specialties. We have a recognized branch, the soils engineers, the 
geophysical engineers, and we have the geologists. 


I am living in an area where this is quite a concern. We 
have extensive beds of clay deposits of the old Champlain Sea. The 
bearing capacity, the likelihood of slippage and the rest of it is 
always present. There was a tragedy in Quebec, near Jonquiére. The 
people who seemed to know the most about how and why it happened 
and what should be done to correct it were some geologists who 
were brought it. 


Dr. Lapp: I am sure they would be. 


Mr. MacQuarrie: This is where I am having some 
Gi LCicult* in coming sto scrips »with» the definition, sparticulanly 
where public welfare is concerned. "Public welfare" is a very 
elastic phrase. The censor board acts in the public welfare. Words 
like that tend to cause me some concern. 


I have had some representations, to be frank, from the 
natural scientists, the physicists and some of the people dealing 
in computer work, software, construction and the rest. It is hard 
to draw a line between electrical or electronics engineering and 
the mathematics involved in computer work. You find a sort of 
merging of the two. 


It is my feeling that the definition, although it is brief, 
leads to a certain confusion. That is why I was asking about the 
difference between chemical engineers and chemists and electronics 
engineers and so-called electronics specialists. All of them are 
doing design work of some sort. 


Mr. T. P. Reid: Would the definition of the application 
of engineering principles help? 


Me. Moulbl: (Perhaps Heou lx) calds.ont Mri. Smiths tosadds to 
what Dr. Lapp has submitted to the committee. 


Mr. Smith: Gentlemen, I must say at the outset that the 
formulation of the definition has not been carried out without 
considerable difficulty. During the course of the development, we 
canvassed a great many definitions from various jurisdictions, 
principally in North America. There was a significant US 
jurisdiction, as well as the other Canadian provinces. 


Li]. a. Am. 


To give a little history, we refer to the existing 
definition of professional engineering as a laundry list approach. 
It first specifies a number of activities such as designing, 
evaluating or advising on. Then it applies it to a host of things 
that were considered at the time of preparation of the current act 
to be engineering work. But it is known when you take that 
approach that with the progress of engineering, the list is 
inevitably going to be deficient. That is probably the most 
significant reason why the laundry-list approach was not adopted. 


The second aspect of that is when you use general terms, you 
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inevitably bring within the definition activities that were not 
intended to be brought in. I constantly use as my example of that 
in the existing definition, advising on an internal combustion 
engine. I think the garage mechanic who says you need a tuneup is 
literaily advising on an internal combustion engine. In other 
words, it was never intended that be brought within the ambit of 
professional engineering. 


So we have the two problems. We want to have something that 
is not constantly out of date through the laundry list and 
something with more precision. I suppose the definition in Canada 
that comes closest to what is presented here is that of Alberta. 
They adopted the approach of saying it was those acts that 
involved the application of mathematics, chemistry, physics and 
other natural sciences. 


The prime objection to that approach in our view was that 
there are many people who use mathematics, chemistry and physics. 
It was for that reason we adopted the wording "the application of 
engineering principles" to distinguish those from the mere 
application of the sciences, which every physicist or chemist 
would use. The question could very well be asked, what is the 
application of engineering principles? I think it is fair to say 
that in any factual situation people who are trained in the art 
will have no difficulty identifying the application of engineering 
principles. 


To call upon Dr. Lapp to give a treatise at this moment on 
what is encompassed within engineering principles is probably an 
impossible task. However, that is the approach that has been used 
--that in a given factual situation there probably would be no 
difficulty. So this language was used to distinguish us from the 
scientist. It was for that reason we are proposing that exemptions 
are not necessary. By definition, a physicist would not be 
applying engineering principles, although he may be using the same 
tools, that is, mathematics, physics and chemistry. 


Mesos Pip Reid: Thats elearisi diteip,. doesneten ty 


Mr. MacQuarrie: No, I am afraid I am still lost with 


this terminology “application of engineering principles." 


Mr. Elston: Perhaps a treatise would yet be of 
assistance, 


Mc. MacQuarrie: I can conceive of engineering principles 
being applied, as you suggested, in many walks of life, including 
the natural sciences. You talked about tremendous advances in the 
engineering profession--and there are--but at the same time there 
are tremendous advances being made in every field of technology 
across the whole scientific spectrum. 


It could well be that even if you do not foresee any 
conflict at the moment between one or another of the disciplines 
and the engineers, advances could well create definite conflicts. 
One of the things that comes to my mind is developments in the 
computer field where electrical or electronic engineering and 
mathematics and all of the rest of it are rapidly emerging, 
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particularly in the software production. I suggest some physicist 
could well be involved in the hardware production as well. 


Dr. Lapp: Without turning this into a treatise, I would 
like to stress a couple of things I did not before. 


First, for what we call engineering we have to go back 
originally to the curriculum that forms the engineer or the 
scientist because where they go from there gets somewhat diffused 
in our labour force. The engineering curriculum stresses the 
applied sciences as opposed to the pure sciences. We do get our 
full measure of pure science in the engineering program, but then 
we go on to take pure science and apply it to real world in 
practical situations. While some science programs do that to a 
greater or lesser extent, that is the ethos of engineering, the 
application of the pure sciences. 


There is another dimension that is very important to bring 
up here and that is there are three other dimensions that go into 
engineering principles and practice, which I suggest are unique to 
engineering in the context of putting it together with science. 
These are the social dimension, the economic dimension and the 
humanity dimension. Engineers in their formation and training have 
these parts of their curriculum, nontechnical parts, related to 
what this act is all about, protecting the public and the social, 
humanities and economic side. I think that draws up the real 
distinction between what engineers do and what scientists do in 
the sense of this engineering act. 


Finally, I would like to say we are not really trying to 
support the definition we have here but rather trying to arrive at 
a definition that is adequate. 


Hon. Mr. McMurtry: If you have a better one, let us know. 


Dre-Lapp:, 1 wish’ we“had. -I can ‘say that’ is really our 
position. We are not trying to defend it; we are trying to find 
the definition that will suit. 


Mr. T. P. Reid: I was interested when this gentleman 
here, the lawyer-engineer, indicated this was an art rather than a 
science. I do not know if you use that word advisedly in 
describing engineering or not. Is that one of the ways we 
differentiate between a scientist and an engineer? You are more 
dealing in an art situation as opposed to hard facts, experimental 
science, etc? Did you use that word advisedly? 


Mr. Smith: I was umaware I used the word "art." If I did 
use it, it is not appropriate to engineering. If I did say that, I 
did not intend to say that. I might have meant that it is an art 
trying to come up with a definition. 


The gist of what I am saying is it is a three-pronged 
definition. All three tests must be met before you fall within the 
definition. It is my view that the element of the application of 
engineering principles will distinguish the pure scientist from 
the engineer. I am suggesting, in any given case, that would be 
established by expert evidence that would be presented. 
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Obviously, if you take the bare word "designing," it can 
range through everything from engineering to dresses. That does 
not advance you very far. The real test, assuming that a lot of 
other activities safeguard life, health, property or public 
welfare, is the application of engineering principles. 


Mr. T. P. Reid: There is no sort of laundry list where 
you can say these are, in fact, engineering principles, without 
going into Dr. Lapp's treatise. 


Mr. Smith: Yes, I think a laundry list could be prepared 
that arguably might even be exhaustive at some point. The only 
thing I know for sure is that two weeks from now, it will probably 
not be accurate. It was for that reason that approach was 
dismissed. I may say this type of definition is common throughout 
most jurisdictions in the United States. 


ligiofarm. 


Mr. T. P. Reid: What you are telling me is that if 
somebody wants to apply for recognition under this act, it is 
going to be an art approach as to whether or not he is going to be 
able to become a professional engineer under this act, in the 
sense that he or she is going to have to apply, the admissions 
committee is going to have to review it, and there are not going 
to be) LO} 0r9 121.06; 15 ore40. nor, whateverayouUsLiKe.s Darou SC enc ia 1 
approaches. You either fall into the category under this or you do 
not. Each person who wants to apply is going to have to be taken 
on his merits and pass a review test. 


Mr. Smith: I would say that the practice of professional 
engineering is used less with respect to entry to the profession 
than it is used in the case of preventing unauthorized practice. 
In other words, the admissions procedure is quite clear-cut and 
virtually unchanged from the current situation. I do not think the 
impact of the definition in any way affects the admission 
requirements for people coming into the profession. 


Hon walciaMeMuritry bf, Igmichiidusteassi steer ene ld 1f 
seems that virtually all of the volumes of correspondence I have 
looked at in relation to the definition do not relate to 
attempting to admit or be admitted to the practice of professional 
engineering, but the concerns expressed are by people who do not 
want to be caught up in the definition, who want to be clearly 
excluded from the definition. That has been the thrust of 
virtually every letter that I can recall at the present time. 


Mr. T. P. Reid: Can I ask you why they wish to be exempt? 


Hon. Mr. McMurtry: Because they are concerned that they 
may be prosecuted. 


Mr:.)sT J (R) Reid: I, presumed that,.wasithe neason,nandi that 
is what concerns me more than anything else. 


Could I just ask a question about the technologist? The act 
provides that a professional engineer will have to approve 
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anything that a technologist does and therefore be liable and 


responsible. What kind of technologists are we talking about, or 
do we get into the same problem as trying to nail down what a 
professional engineer is? 


Dr. Lapp: This has been a long discussion and I am sure 
you will hear from the technologists before we have finished. They 
do have a designation, CET or certified engineering technologist, 
which is not recognized legally but it is a designation. They are 
the ones to describe this, but they have a program that takes them 
through the post-secondary system. 


I guess it has been contentious for some time as to whether 
or not technologists can and should practise engineering. The 
provisions in the new act cover that very well in two or three 
ways, first by requiring a licensee to assume professional 
responsibility. The act of professional engineering, as we defined 
it before, could be done by any person, which of course would 
include a technologist. 


Also, in cases where there is very specific need for a 
professional engineer in a narrower area of practice, we are 
providing in the act, or the act is providing for, a limited 
licence, to ensure that the technologist or person could meet 
requirements in a limited area and could be limited licensed. 
There are other provisions in the act for exempting, which are 
rather lengthy. At any rate, there are many situations where a 
technologist can practise engineering. 


Mr. T. P. Reid: One of the definitions of a technologist 
would be somebody with some kind of post-secondary education in a 
community college. 


Dr....Lapp:, Not. necessarily. 


Mri GeacaeshOlGs LOU sgwOULG nNot.~-lnclude o.for.instance,..d 
fellow who has been in construction, say, for all his life, who 
sometimes does design work or draws up plans. 


DoembepRek COULGAdO. sinethe.act. 1b JuSstsea lls for any 
person, so the association has to make the judgement. Whether or 
not the person is a graduate of a post-secondary program, I do not 
think is a requirement, certainly not in the act. 


Mt .eleariwenei@ee ir... Moull,. just to co,back Lo.the point 
of the people who want to be exempt from this act, I would think 
that in the public interest as many people as possible who are 
dealing with the public in these matters should be within the 
ambit of the act and therefore responsible and liable. Is that the 
position of your association? 


Dr. Lapp: In one word, yes. 


Mr. T. P. Reid: I have just one question further about 
the insurance. In your brief you have indicated that insurance 
would be available. I presume that when you say "available" in 
your discussions with the insurance industry you mean available at 
a reasonable cost or at what you consider a reasonable cost. 
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Mr. Moull: Mr. Wardell, would you respond, please? 


Mr. Wardell: Yes. We feel, though, that we do have to 
put certain minimum limits on what must be carried. At the present 
time there is errors and omissions liability insurance available 
to the consulting engineering firm. This is quite expensive. The 
premium might range from several thousand dollars a year up to 
several hundred thousand dollars for the larger firm. 


However, an individual insurance policy is available to 
employed engineers at the present time. I would think the premium 
for maybe $10,000 worth of fees that they might obtain in a year 
by moonlighting or as an academic doing work outside his 
university would be in the neighbourhood of $400 to $500 a year. 
In developing ouc regulations, we are making sure this type of 
insurance will be available. 


Mr. T. P. Reid: When you say "will be available" you are 
not thinking of self-insuring as an organization at all. 


Mr. Wardell: Not at this time. We did study it. We 
thought that, with 50,000 members out there and requiring every 
member who is offering engineering services to the public to carry 
liability insurance, we would have to work into such a program 
over a period of years. We do not have the experience on claims. 
As a matter of fact, at the present time we are going to have 
difficulty identifying some of those who should be carrying 
insurance. 


Mr. Renwick: Mr. Chairman, two or three areas that are 
of concern to me have been touched on by Mr. MacQuarrie and Mr. 
Reid. 


In my profession, which is the legal profession, the public 
interest, within very broad limits, is served and protected by the 
Law Society of Upper Canada--that is the purpose of it--and the 
private interests of the individual members of the profession 
collectively are left, at least in theory and for a good part in 
practice, to the Canadian Bar Association, Ontario division. That 
has been the tradition. The bar association is a voluntary 
SEA eke Sea! to which members of the profession may or may not 

elong. 


As I understand it, among the professional engineers there 
is no such division and, in fact, this organization has been 
traditionally and will continue to be in the future not only the 
body charged with protecting the public interest but also the body 
that would, at least within its tradition, further the private 
interests of the engineering association collectively. Am I right 
or wrong on that operation? If there is another organization, 
would you let me know what it is? 


L1:320 cam. 


Mr. Moull: Over a long period of time, the Association 
of Professional Engineers has provided some minimal services to 
its members, always being aware that any such services are not in 


23 


conflict in any way or adverse to the public interest. Such 
services have been generally requested by segments of the 
membership and, in fact, have been approved for carrying on by the 
membership. 


It is certainly not the intention now or in the future that 
any expansion of services to the membership would take place. In 
fact, in the provisions of the act, in the bylaw provisions, there 
is provision made for development bylaws for providing insurance 
plans other than the professional liability that we were talking 
about a few moments ago, an employment advisory service and 
retirement savings plan. 


Just commenting on those plans, the group insurance plans in 
effect now are not carried on by the Association of Professional 
Engineers of Ontario. They are directly between the members and 
the Canadian Council of Professional Engineers, which is the 
umbrella organization co-ordinating the activities of the 
provincial licensing bodies right across the country, the 12 
provincial licensing bodies. At the moment, we are not in the 
gcoup insurance business in any way, shape or form in the direct 
sense. 


In the employment advisory service, we are not an employment 
agency. it -1s'*4a ‘ser vice "4 syou wish tor call At that, which 
provides guidance and advice to members of the profession who are 
unemployed or who wish to seek a change in employment, as well as 
a focal point in which employers of engineers can come and find 
out if there are people potentially available for the type of 
position that they may have available. 


While on the surface this may appear to be a service to the 
members, it is just as equally, or more so, in the public interest 
in the sense that employers have access to information of 
availability of engineers in order that they can employ these 
people in industry or in consulting areas. Presumably, they will 
be working in the public interest when they are employed. 


A further example of this sort of activity in the public 
interest is the concern of the profession this year about the 
large number of young engineering graduates who have come out of 
the academic systems in Ontario, out of the engineering schools in 
1982 and 1983, and who have been unable to find engineering 
employment. 


Of course, to become full members of APEO they need two 
years' worth of engineering experience before they can become 
registered. I think it is very much in the public interest that 
every means be taken to utilize the skills that these young people 
have gained through their education experience and which have been 
subsidized to a very large degree by the public purse. It is very 
much in the public interest, if it is at all possible, that the 
economy can be encouraged to improve itself so these people can 
find engineering jobs so that they can become registered. That 
deals, to some degree, with the so-called employment advisory 
service. 


With regard to the retirement savings plans, these are plans 
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which the association became involved with at the behest of our 
members many years ago, actually before the time that the 
traditional RRSP as we now know it came into being. There are a 
very few of our members who are actually participating in two 
different plans. If we were not locked into this, I suspect we 
would have a feeling that we would just as soon be out of the RRSP 
business because there are many other institutions that are much 
more capable of providing these than we are. In these cases, of 
course, we are only a pass-through operation between the member 
and the insurance company or trust company that actually does all 
the work with respect to the plans. 


As to your question as to other organizations that provide 
services, it depends on the definition of services. There is an 
Organization called FESA, the Federation of Engineering and 
Scientific Associations, a very responsible group that is an 
umbrella organization for a number of bargaining groups throughout 
industry, utilities and other areas where engineers work, 
providing collective bargaining type guidance to these groups. 


It is an area where the association has been asked many 
times over the years to become the advisory group or to get 
involved in collective bargaining. As long as I have been involved 
with the profession, the association has always said, "This is not 
in the public interest and we as an association cannot become 
involved in collective bargaining." I guess it has been a case of 
more power to a group like FESA to provide this type of advice to 
the groups that are its constituents. 


As far as other types, welfare services, are concerned, 
there is an organization called CSPE, the Canadian Society for 
Professional Engineers, which has something up towards 3,000 or 
fewer members who are mostly engineers and some associates. It is 
the endeavour of that organization to market services it feels 
will retain members and attract more members to its association 
and provide welfare services for anyone who wants to belong to 
that group. 


As I indicated earlier, the modest services we as an 
association provide have been provided for a long time. It has 
been deemed by the association, the council and outside advice we 
have sought that none of these is of any significance, or these 
are certainly not against the public interest in any way, shape or 
form, and have been broadly sought by the membership of the 
association and granted knowing they are not against the public 
interest. 


I do not whether I have answered your question, but I have 
tried to. I might also add there are probably other technical 
organizations that have engineers in them who also provide 
services. I-.think of the Engineering «Institute of Canada, the 
Canadian Society for Civil Engineering, the Canadian Society for 
Electrical Engineering, the Institute of Electrical and 
Electronicsisingineens dinge a TEBE ysis hasgisthnec debs ontoaktes 


The Consulting Engineers of Ontario is another good example 
of an organization that is made up of members of APEO or 
companies that have set up their organizations separate from APEO 
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as self-interest groups on behalf of their members and their 
companies, and that is up to them. They are practising engineers, 
but the services they are providing are in their business interest 
and separate entirely from APEO. 


Mr. Renwick: I appreciate your answer. I asked the 
question because I happen to believe the public interest function 
should be clearly and precisely delimited from the private 
interest function, because one thing all professionals, including 
lawyers, have in common is the ability to identify the individual 
collective private interest with the public interest without any 
difficulty. That is the concern I have. 


Ee isthad my? drucher'ss9 and ido: notsaniidrafting the bibl I 
would have made certain that with whatever time lag was necessary 
the voluntary private functions of the association be excluded 
from the operation of the act, but that is a personal preference. 


iidje3 Oita Smt 


Mr. Moull: I might comment on that. One of the 
organizations I mentioned, the Canadian Society for Professional 
Engineers, of which I am a member as a matter of fact, is made up 
of around 3,000 professional engineers. 


At the time they established themselves--which was about 
five or so years ago--and in effect separated from APEO to set up 
their own organization with APEO's blessing and financial support, 
they indicated--and it is documented--that they had no interest in 
taking over APEO's activity in employment advisory service and the 
insurance type activity. That is handled by the national 
organization. As a welfare service body to the members they 
intended to attract, they had no objection to APEO carrying on the 
activities it had been doing for some years. They did not object 
to it carrying on that service to the total membership who wanted 
to avail themselves of those so-called services. 


Mr. Renwick: I would turn then to the second side of the 
two-sided coin. I am referring to section 14 of the bill before us 
which is the mandatory obligation of the registrar to issue a 
licence. I am particularly interested in the qualification, “has 
complied with the academic requirements specified in the 
regulations for the issuance of the licence." 


Is it possible for the committee to have either the 
regulation or the academic requirements intended to go into the 
regulations so the committee will have a clear idea of the 
qualifications the person must have in order to be entitled to 
member ship? 


Mr. Moull: Perhaps I can ask Mr. Wardell to give you an 
overview of the admission process, including the accreditation 
process that takes place with respect to the Canadian engineer ing 
schools. 


Mr. Renwick: Perhaps before Mr. Wardell goes on with the 
overview, do we have the academic requirements specified in the 
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regulations? If we have, could the committee have that either in 
draft form or otherwise? 


Mr ieMoull itis» avai babi ex 


Mr. Cagney: Graduation from an accredited engineer ing 
program in Canada or equivalent. 


Mr. Renwick: I would like to know then what are the 
institutions which are accredited so that if I hold the pieces of 
paper from that body I am entitled to membership. 


Mr. Moull: We consider through the process that is 
carried on by the Canadian Accreditation Board that students 
graduating from 11 out of the 12 schools in Ontario that provide 
engineering programs are acceptable. If their programs are 
accredited by the CAB, students graduating from those programs are 
acceptable education-wise to the association. 


There are a number of other engineering schools across 
Canada whose programs are similarly accredited by the Canadian 
Accreditation Board. We also recognize those programs as being 
acceptable education-wise for admission to the association. In 
addition, there is a reciprocal process with an organization in 
the United States equivalent to CAB called the Accreditation Board 
for Engineering and Technology. We recognize graduates from the 
engineering programs accredited by ABET as being equivalent to the 
accreditation process for the programs from the Canadian 
engineering schools as far as the education requirement is 
concerned. 


Mr. Renwick: It would be sufficient for my purpose if I 
could have a list of the institutions in Canada and the branches 
or bodies within those institutions that you believe meet the 
requirements and who provide the academic qualification you will 
accept. It seems to me to be a very specific question. Is that 
possible to have? 


Mr. Moull: We can do that. We do not have those at hand 
tight at the table here, but we can provide them to you. 


Mr. Renwick: I understand that. 


I asked that question because it seems to me to be, among 
the other qualifications that are here, the most important 
qualification for entitlement to membership. I would like to 
understand both who is included in it and, on the other side of 
the coin, who is excluded from it, and I think the easiest way for 
me to do this is to have a list of the faculties, universities, 
colleges or whatever the educational institutions are that permit 
a person to demand membership in the association, provided he 
meets the other requirements in section 14. 


Mr. Moull:) To assist, you, Mri. Renwitk,6d mighteaddt that ¢ 
in addition to membership in APEO by graduates from the accredited 
engineering programs in Canada and the United States, there is 
also a process through which others who wish to apply for 
membership can enter the association by passing a program of 
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exams. You might call it a bridging program from the education 
they may have to the equivalency of the university engineering 
rograms. It is also for people who come from offshore who are 
rom engineering schools that are certainly not accredited by our 
Canadian accreditation program so that they, too, can enter the 
profession by fulfilling certain educational requirements and 
writing certain exams. 


Mr. Renwick: I want to stick clearly to the citizen of 
Canada who is living in Canada and takes his education in Canada. 


What pieces of paper does he have to present to the registrar in 
order to be admitted? 


Mr. Moull: We will provide that information to you as 
soon as we can. 


Mr. Renwick: As the Attorney General said, the great 
bulk of the representations that have come to us relate to the two 
sides of the question: who can get in if he wants to get in, and 
who is excluded if the business he is carrying on is jeopardized 
by this bill. 


The third aspect of it is the reverse side of that coin, the 
draconian prohibition in subsection 12(1), which states: ''No 
person shall engage in the practice of professional engineering or 
hold himself out as engaging in the practice of professional 
engineering unless the person is the holder of a licence, a 
temporary licence or a limited licence." It then goes on further 
in subsection 12(2) to say: "No person shall offer to the public 
or engage in the business of providing to the public services that 
are within the practice of professional engineering except under 
and in accordance with a certificate of authorization." 


There are a number of ancillary clauses to that, but I do 
not think in the consideration of our problem we should overlook 
the penalty provision in subsection 41(1), which states: "Every 
person who contravenes section 12 is guilty of an offence and on 
conviction is liable for the first offence to a fine of not more 
than $15,000 and for each subsequent offence to a fine of not more 
than $30,000." 


Lie 40 2am. 


My concern, therefore, is a very real concern to the extent 
that we accept the principle of the monopoly necessary for the 
protection of the public interest. As Canada has developed in its 
expertise, its qualifications and the diversity of its 
professions, to what extent are we likely to be either excluding 
persons from their chosen businesses and professions or leaving 
them in a position of not knowing what their authority is in not 
complying with the provisions of section 12 of the act? That seems 
to be the key problem. 


Mr. Moull: Mr. Wardell will answer that, Mr. Renwick. 


Mr. Wardell: Over the past number of years, operating 
under our present act, we have reported to us 200 or 300 cases a 
year of persons who are not members of APEO who have been holding 
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themselves out to the public as professional engineers or as 

practising engineers. Our process, and I do not see it changing 
under new legislation, is that we write a warning letter to the 
individual explaining the act and how he is in violation of it. 


Out of that, we end up each year with perhaps 15 cases 
actually going to the courts. Those cases are invariably people 
who have been practising engineering and the cases have been 
reported to us by their employer, saying: "This man is Witt 
incompetent. What are you doing licensing someone like this?" 
Those are the hard cases and very few of them go to the courts. 


Mr. Renwick: I hear a number of messages in that. One is 
that you basically act on complaints. 


Mr. Wardell: We act on--let me use the term "holding 
out''--in other words, using the title. Many of them holdout or 
use a title we feel is contrary to our act inadvertently. They are 
quite innocent. They do not appreciate that there is a 
Professional Engineers Act. 


We look through the yellow pages of the telephone directory 
and employment ads, things like that, and we do write warning 
letters. In 90 per cent of cases, they thank us for the letter and 
that is the end of it. What are reported to us, generally from the 
employer, are cases where the individual has been practising 
engineering and is indicated to be incompetent in his employment. 


Mr. Renwick: I guess all the people in the room, apart 
from the members of your association and the architects' 
association, can breathe easier now and do not need to make their 
presentations to the committee. 


The representations that have been made to us over the 
period this bill has been in operation are a very real concern. 
Persons who believe themselves to be scientists, on the one hand, 
or technologists or technicians, on the other hand, are caught 
within the definition of engineering. They are, therefore, subject 
to the investigative processes necessary to bring into effect the 
obligation that is being imposed on you to protect the public 
interest by proceeding to prevent such persons from carrying on 
their occupations or trades. I am not talking about 
misrepresentation. 


Mr. Wardell: Mr. Renwick, I have been employed by the 
association for some 12 years. To my recollection, we have never 
even written a letter to one who might be a technologist, a 
scientist or a physicist. We use our own good common sense and 
judgement. 


Mr. Renwick: I can well understand that under the 
existing act, because the practice of professional engineering is 
more or less an itemization of function and area of expertise. 
Unless I am mistaken, under the present act there is no reference 


to the safeguarding of life, health, property or the public 
welfare-- 
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Renwick, that the present act is far broader than the act that is 
before the committee. 


The experience that we have been hearing about is relevant, 
because it seems to me that a lot of people who have expressed 
concerns about being prosecuted should be more concerned about the 
present act--when I say the present act, I mean the old act, the 
act that is now in existence--than what we are proposing. My 
reading of it would indicate that the definition is much broader 
and a number of these people could well have been caught up in 
these investigations and prosecutions in the old act. But we are 
not-- 


Mr. Elston: Was not one of the reasons, as I understand 
it, that the definition was wide enough so that they could 
actually work under its auspices, or at least alongside that 
definition without intruding upon it, to-- 


Hon. Mr. McMurtry: No. 


Mrs) sit amscNo?, 
Mr. Elston:There were exemptions. That is the effect. 


Mr. Fram: For the scientist, there were exclusions, but 
for everyone else, including the technologists, there were no 
exclusions. In fact, any active technology--within the definition 
under the act that pertains today and not this bill--was the 
practice of professional engineering and could have been 
prosecuted. 


Mr. Elston: The question is, why was it not prosecuted? 
That is the question. If you have an act-- 


Hon. Mr. McMurtry: Because it was a common sense 
interpretation of the act. Again, I think we all recognize that no 
draft achieves total perfection and, particularly in an area such 
as this, it is a particularly difficult challenge. So there really 
is no substitute for common sense in the interpretation of this 
legislation here. 


Mr. Elston: I suppose maybe we should be dealing with 
allowing the common sense to continue if it has worked well. 
Obviously we are here for a reason. Why has common sense not done 
what the engineering-- 


Hon. Mr. McMurtry: You have to go back a step quite 
apart from this, and understand that this legislation and the 
companion legislation represents not only an historic but an 
incredibly important agreement which was reached, I believe, very 
much in the public interest by the engineers and the architects. 
That is very fundamental to this legislation. 


Moackistone: eButisit thefticout camcimportantiepart::of. cour 


industry though. That agreement did, or will, exclude a good 
number of parts of the industry as it now exists, as I understand 


ne). 
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Mr. Renwick: Perhaps, Mr. Elston, you could let me carry 
on. 
Mra: Elston:« loam sorrys Mrs Renwick. 


Mr. Renwick: I am in great danger of losing my train of 
thought. 


I think the point which the Attorney General has raised is 
where the hinge of the debate and the problem will be. The 
position, as you referred to it in your opening statement and 
again just now, is that these general words, "wherein the 
safeguarding of life, health, property, or the public welfare is 
concerned and that requires the application of engineering 
principles,'' are words of limitation rather than of extension. 


I will certainly be interested in the clarification of that 
position, because the people who have been in touch with me about 
it have been expressing extreme concern about the meaning of that 
definition, because it relates not so much to admission, but 
relates to the monopoly power of exclusion which is being granted 
to the association. That is one of the major keys of what we will 
be engaged in during this next week and then again in March. 


isis DOmas mM. 


If I can address the Attorney General, do I take it that it 
is not your present intention--I am not talking about what may 
happen during the course of the week--or you have no present 
intention of amending that definition, nor do you have any present 
intention of developing further exclusions from it, or is that a 
matter that is of major concern and is part of the discussions 
which you apparently had last night with a number of the 
professional bodies? 


Mr. Fram: The only amendment contemplated at present to 

that definition in the Professional Engineers Act is a technical 
one. That is in the words, in clause l(m), "composing of plans and 
specifications." Since "of plans and specifications" is the only 
object in there, the only contemplated amendment is taking out "of 
plans and specifications." There is some concern that may be used 
as a misplaced object and used to modify some of the other general 
terms, like "designing.'' That is the only situation. 


We have, of course, contemplated the scientists issue, but 
no amendments have been developed. We believe that the definition 
as currently developed excludes everything that the scientists 
have expressed should be excluded from the practice of science. It 
was not our intention to put people into the act and then take 
them out. We tried to limit the definition of professional 
engineering so that they would not be mentioned. 


Once you start putting exclusions in, you do not know what 
the exclusions mean. What do we mean by "a life or a natural 
scientist," for example? They become just palliative words because 
there is no real meahing to it. Once you start putting further 
meanings on those terms, you have created sublicensure of another 
kind which prevents other people from doing things in their 
backyards to advance the interests of mankind. 


onl 


Mr. Renwick: I understand the drafting problems. I do 
not mean tnat I could either have drafted this bill or drafted 
anything else. I understand the intention that you are trying to 
accomplish. 


I do think, however, that we are going to have to be 
Satisfied that this is the appropriate way in which to proceed. 
Unless I am incorrect, the practice of medicine and the practice 
of law are not defined. Is that correct? 


Mr. Fram: That ivs correct. The! only @efinitron’ ofethe 
practice of medicine is to add on that it includes surgery. Law is 
not defined. Indeed, at one point we considered with the 
Association of Professional Engineers of Ontario not having a 
definition of professional engineering. 


The reason we did not proceed with that is the whole point 
evolves down to who can be prosecuted, and judges have a better 
idea of wnat both medicine is and law is than they do about what 
professional engineering is. The introductory words there and the 
words of limitation are to draw the judge's mind into the kind of 
activity that he should be concerned about. That is why we put a 
definition dn dtaat. ali-« 


Mr. Renwick: Perhaps I could move on to my last area of 
concern. In this case I think perhaps Mr. Smith could help me. If 
there is any analogy, perhaps you could clarify it for me. 


In my profession at the present time, with a great deal of 
difficulty and problems, a number of what are referred to as 
paralegal functions have been and are being performed by persons 
who are not members of the Law Society of Upper Canada and are not 
called to the bar or enrolled as solicitors. 


I am thinking of law clerks. I am thinking of conveyancers. 
I am thinking of community legal workers, particularly in the 
field of legal aid with the legal clinics. The legal profession is 
at extreme difficulty in recognizing those specialist functions of 
technically unqualified persons in a way which will promote the 
public welfare. Some of the rules are certainly very restrictive 
and indeed, exclusionary, almost as if they are not prepared to 
recognize the development of paralegal organizations. 


I got the impression from people who have talked with me 
that there are a number of para-engineering--if I can use that 
term--fields, occupations, trades, that have developed which are 
concerned about getting recognition for their particular 
specialties within the professional engineers. Perhaps Mr. Smith 
can tell me whether my analogy is an appropriate one. 


Mr. Smith: Yes, Mr. Renwick. Obviously, you have 
recognized the difficulty of defining the interface between the 
protessional and paraprofessional. It is an immense and probably 
impossible drafting task, although I would suggest that in any 
given factual situation, people who are trained in the art will be 
able to distinguish between the person who is practising law and 
tne person who is not. 


aa 


I think that the paraprofessionals we are talking about are 
the technicians and technologists. In meeting this problem the 
approach that has been used is first to recognize that they may 
have expertise in a particular area which would justify granting 
tnem licensure under our act; so there is scope for a technician 
or technologist to become licensed under the act to practise 
professional engineering in a limited area. 


The second area is where the paraprofessional practises 
under the auspices of a professional engineer. What I mean by that 
is there is a professional engineer who is assuming responsibility 
for his actions. That) isi set outeinesubseetion 42:30 


Third is a complete exemption. In the case of an employee in 
industry, he is permitted to practise professional engineering, as 
is stated, "in relation to machinery, equipment...tools and dies 
for use in the facilities of the person's employer," so that the 
skilled artisan who is engaged in the industry may engage in what 
might technically be constituted professional engineering in that 
limited area where it is in conjunction with his employer's 
facilities. That is the response to this problem area of the 
paraprofessional that is being devised under this act by those 
three mechanisms. 


Mr. Renwick: Again this relates to my same concern. In 
my own profession before there were recognized paralegal 
(inaudible) such as law clerks, conveyancers and so on, and the 
question of supervision by a qualified professional, most of the 
cases of unauthorized practice were innocent or otherwise 
misrepresentations of holding out to the public. 


Here you have groupings of persons who now belong to their 
own associations, practise in specialized or particular areas that 
are covered by the professions. It leads to the concern that the 
body, such as this body, which will be charged with the public 
interest, is, in some way, going to become more vigilant using the 
obligation which is imposed on them to either control or exclude 
groups that have become known as paraprofessionals. 


In the development of this profession, your profession, and 
in particular in the development of the legal profession, that is 
a very serious problem--the extent to which the power of exclusion 
of paraprofessionals will be exercised. 


Le? CNOen 


Mr. Smith: I am not sure I can really advance it any 
further, Mr. Renwick. It obviously is a judgement call as to 
whether any particular individual has strayed over the line 
between the licensed professional and that other activity. 


Mr. Moull: Dr. Lapp, can you help Mr. Renwick? 


Dr. Lapp: I am not sure I can be of great help. It is a 
fairly cut-and-dried situation. There is no way we can recognize 
paraprofessionals in the engineering sense without some kind of 


ablanket system such as at one stage OACETT proposed, as an 
example. 
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The only way we have of dealing with it is through the 
entrance provisions of the profession. It is a biportal 
profession, really. One is where a person comes through the 
university system, and you have asked which university programs 
are approved by the association. The other port is through the 
examination process, and any person, including the 
paraprofessional, can enter the profession. There are no 
provisions in the old or the new act for relationships between a 
professional engineer and a paraprofessional. I do not think we 
use those words at all in the act. 


I am not sure I am being very helpful here, but it just is 
not a matter that has been dealt with in the act per se. 


Mr. Renwick: That was my sense, and [I thought Mr. 
Wardell, with great respect, was expressing the traditional way in 
which the exclusion was carried out, very much the way the law 
SsOCciéCty Carried 1 Oute 


I can only raise the fact that it was of concern to me that 
tnere did not appear to be any clear road within the draft bill 
before us for the recognition of paraprofessionals. To cite an 
example in my own profession, there is a regulation kicking around 
now that simply excludes a community legal worker. "Community 
legal worker" is a recognized term for a paraprofessional working 
within the community clinic function. The law society finds it 
impossible to provide for that kind of function; yet there are 
probably at least 100 operating in the community clinics across 
the province. It is this failure to recognize the paraprofessional 
either by specific exclusion or by providing a method for 
affiliation that is one of the things that bothers me in the bill. 


Mr. Moull: Mr. Wardell may be able to help you. 


Mr. Wardell: Perhaps not, but I would like to suggest 
that in Ontario we have no standards to recognize that 
paraprofessional. In this bill we do not talk about the 
technologist, the technician; we talk about any person who has 
certain qualifications, to whom we will grant a limited licence. 
But there are no standards by which we can assess who is a 
paraprofessional, who has the training and experience to qualify 
by some other body to infringe on the practice of professional 
engineering. 


Mr. Renwick: I have taken up too much time, but those 
were the major concerns I have had with the bill. 


Mr. Chairman: We have created a bit of a problem. We 
have another group scheduled for this morning, and I have a number 
of further questioners. I would ask the questioners to be brief so 
we can get on to the other group, if possible. The problem is 
that, if we do not get to tne other group, our scheduling is so 
tight that we may not be able to get to them, and [I think that 
would be unfair. Since they are here, we should hear them. 


Mr. Laughren: I will be very brief, Mr. Chairman. I 
noticed that subsection 2(2) states: "The head office of the 
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association shall be at the municipality of Metropolitan Toronto." 
Tnis means we have to amend the act if a group of engineers decide 
that the association head office should be in Kingston in order to 
be closest to the best engineering school in Ontario. Whose idea 
was it that it would have to be in Toronto? 


Mr. Moull: Do you want me to attempt to respond to that? 
Of course, this is the Attorney General's bill; it is not the 
APEO" sa-Da.bdee 


Mr. Breithaupt: As many people believe that as believe 
in the Easter rabbit. 


Mr. Laughren: Let us clarify) this) abit. 


Hon. Mr. McMurtry: Two of my sons are Queen's students, 
one a graduate. Maybe we had better change it. 


Mr. Moull: Putting that comment aside, the headquarters 
ofthe association has always*®been* in Toronto, sincer the first act 
Came into being in 1922, some 62 years ago. It has served very 
practical purposes being here over that period of time in that 
Toronto is the centre for a large segment of the industry and 
consulting firms and member organizations with which the 
association becomes involved and employers who employ engineers. 


Of our membership of 50,000, it is probably fair to say 
somewhere between 20,000 and 25,000 of our members are in the area 
from Oakville to Oshawa, the so-called Metro area and its 
environs. For transportation purposes of either the public or 
members zeroing in on the association headquarters, Toronto seems 
to be the most logical focal point. 


Mr. Laughren:s1 dognotequest Lonathaty sLtmisoteuenot 
every Organization in the province. The only thing is I have never 
seen it enshrined as law that it must be in Toronto. I have only 
been around this place for 12 1/2 years so maybe I have missed a 
lot, but) I find it.weird youpwouldshavesthat yingthe actus ust 
wanted to serve notice that if any group of engineers within the 
profession wants to lobby to have that taken out of the act, they 
would have my support--and the Attorney General's, I suspect. 


Mrs wMoubblsil-have ‘no suntherscomment,. ion -Chat one. 


Mr. Gillies: Mr. Chairman, I want to add my support to 


Mr. Laughren's suggestion. Fifty years from now when Brantford is 
the capital and commercial centre of the province, you may have to 
come back for amendment. 


Hon. Mr. McMurtry: We had better not let that fellow 
from Brampton in here or this will get totally parochial. 


Mr. Gillies: Absolutely. There is another reason for 
amendment. 


Gentlemen, very briefly, because I know we have a time 


roblem, I have three points. The first is to reinforce what Mr. 
enwick said very well. I have a bit of a concern in terms of the 
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process that your organization is acting at one and the same time 
as the licensing body of professional engineers in the province 


and also, if you will, as the professional or interest group for 
your members. 


I look at one of the recommendations of the Professional 


Organizations Committee, "In no case should a professional 
self-regulating body be recognized as a bargaining agent for 
employed professionals." I know in the strictest sense, in the 


literal sense, you are not, but in the broadest sense, a cynic may 
say that your organization, through its input on this legislation, 
is setting a term of employment for your members and setting a 

fairly broad degree of exclusivity for your profession. I know you 
have commented on that before, but I put it for your consideration. 


Most of the concerns I have had expressed to me about the 
bill focus on section 12, following up on the definition of 
"engineering,'' and then under subsection 3, the three classes of 
exceptions. I have heard no particular problem with clause 3(a), 
the employees' exemption. Most of the other professional groups 
are concerned about clause (b), and you will hear enough about 
that, son] gwi bivnotypussue it. 


LZ¢iUeDp 0s 


My question is about clause 12(3)(c), that people may be 
exempted from the terms of the act by regulations. My question is 
whether at this stage of the game you have seen or considered any 
regulations to complement this bill. Following that, I might ask 
the Attorney General if the ministry anticipates at this point 
that it might ever create exemptions to the act by regulation. I 
would ask you first if you have seen any regulations. 


Mr. Smith: At the present time there is no contemplation 
tnat this be acted upon. I think it is fair to say that none of us 
has anything in mind. It is my belief that it was intended as a 
safety valve. Situations do occur from time to time that, 
unfortunately, just fall outside the words of the act and the case 
cries out for relief. It is a provision like that that would 
enable us to accommodate someone who had a particular expertise 
who is serving the public interest and yet for some technical 
interpretation or reason had concerns that he was infringing upon 
this act. I believe it was to accommodate that sort of situation. 


Hon. Mr. McMurtry: Yes, that is the understanding of it. 


MtpeddcA clay bonnelshave.a«supplementary,to, the first 


part of Mr. Gillies*® question which follows up from the initial 
question Mr. Renwick asked, or the statement he made; I am not 
quite sure sometimes. It deals with the response you made, Mr. 
Moull, in regard to the function of the Association of 
Professional Engineers of Ontario as being protectors of the 
public. I surmise that that is the philosophy behind the bill. 
Would I be correct in that supposition? 


Mry Moullaexyes. 


MrtwJlehe - raylors You indicated that there were three 
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areas where there might be, or be perceived to be, areas of 
activity that were to advance tne interests of the individual 
members of the profession as opposed to the interests of the 
public. Those areas, you indicated, were insurance--I believe they 
were in sickness, accident, or life insurance--indirectly the area 
of registered retirement savings plans, and the third area, as I 
recollect, was an employment agency type of thing. 


Mr. Moull: No, employment advisory. 


Mr. J. A. Taylor: Employment advisory area. My question, 
following from Mr. Gillies’ initial question in terms of 
clarifying the public interest as opposed to the interest of the 
membership, is, would it be the intention of the association to 
provide for an increase in the number of activities which would 
seem to serve the membership as opposed to the public? That is my 
question. 


With tnat question, what is your response in terms of 
whether you feel that the legislation provides sufficient 
flexibility or potential to further expand those areas of activity 
wnich might seem to be activities serving the membership as 
opposed to the protection of the public? 


Mr. Moull: There is no intention whatsoever. Very 
clearly we have discussed this among ourselves and with the 
Attorney General's department. There is absolutely no intention 
whatsoever of us increasing any of the so-called service 
activities beyond those modest so-called services that we are 
providing now and have been for some long time. 


Mr. JA.) Taylopa@ilugather, Piats syour wintent Lom ico 
preserve those areas of activity. I think you indicated that in 


one case no one else wanted to carry it on. I think you referred 
to the insurance, or the registered retirement savings area. 


Mr. Moull: There are probably two areas there. The 
registered retirement savings plan is seen to be locked in. We do 
very little, it costs us very little and we would just as soon be 
out of it. We are not in the insurance anyway. That is carried on 
by the national body. We are not really a participant in that at 
all, other tnan our members. A great many of our members, as a 


matter of fact, take part in those insurance programs, but not by 
APEO. 


Mrieo J. As Laylor:. IS dteyour, understanding pore Ghe 


legislation that it would provide for an enhancement of those 
activities? 


Mr. Moull: No. My understanding of the legislation is it 


would not provide for an enhancement of services by the 
association. 


Mr. J. A. Taylor: You would not have any objection to 
ensuring that it excluded the growth of that type of service. 


Mr 2+ Mouwll-.4No.. 


ae 
Mr. Chairman: Mr. Gillies, do you have anything further? 


Mr. Gillies: Yes, Mr. Chairman. Gentlemen, as we talk 
about this bill, I have done a bit of background reading on the 
subject and I am sure some of you would be familiar with the 
royal commission report done for the government of Great Britain, 
headed by Sir Monty Finniston. I would like to read three short 
quotes from that report and elicit your response. 


One is, "While the linking of registration with licensing 
has arguably produced benefits for engineers in some 
countries''--and it mentions the United States and Canada--''we were 
not persuaded that it had contributed to any material extent 
towards improved engineering practice." 


It goes on to say, "Attempts to draw lines around functions 
within the engineering dimension and to prescribe who should be 
allowed responsibility within them would ossify and 
compartmentalize even further the working relationships which we 
have argued should be opened up and made as flexible as possible." 


Finally, by way of a recommendation, it said, "We are thus 
on the whole dubious of the desirability and sceptical of the 
practicability of any system of generalized licensing of 
engineering practice in Britain and would recommend against any 
such regime." 


Obviously, your organization does not subscribe to these 
views. I would ask you to comment on them. 


Mr. Moull: I will ask Mr. Cagney to comment. 
Mosodniecy ait. Cli tee er eactended those meetings, 


Hon. Mr. McMurtry: Always have a good Irishman respond 
to "thepsratisn. 


Mpercaeneys ) Chink sit to tair tO say, .Naving 
participated to some degree, that the report which finished in the 
committee was not endorsed by Finniston himself. 


We made the point over there quite clearly when we were 
invited to speak on behalf of licensure regimes. We said quite 
clearly that there is no evidence anywhere that better engineering 
is done under a licensure scheme or any other scheme. Engineering 
is engineering. It has simply been a traditional way of operating 
AD ane the provinces of Canada and it has served the public very 
well. 


As to the second point that it would create difficulties 
within--I think compartmentalization was the word you quoted. 
Again, they have operated in the United Kingdom for lo these 
centuries without any such licensure schemes except in very narrow 
areas such as, I believe, in the mining area, dredging and one or 
two others where public safety is involved. They have a series of 
levels of engineering over there which have rather different 
terminology than we use here. They have no consistent assessment 
System in the UK. They have a Council of Engineering Institutions 
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which provides charter engineer or engineering memberships in one 
or the other of these institutions. There are the civils, 
mechanicals, chemicals and so on and their standards vary all over 
the map. 


They have sought worldwide memberships in these 
institutions, and now to turn around and try to do a licensure 
scheme under some standards set, in this case, by the 
government--I believe it is now called the Engineering 
Registration Board--would be an improbability they were not 
prepared to face. 


Nevertheless, many institutions over there individually 
still would like to favour a registration system and a licensure 
system. 


I think we have worked very well in this country in the 
sense that our acts, even though they are licensure acts, made it 
quite possible and, indeed, practical for engineering employers to 
deploy their engineering or technical manpower any way they see 
fit, provided the responsibility for the engineering work that is 
done is taken by a professional engineer. 


DZ Op. Me 


This new bill, in my opinion, will open the practice of 
engineering in Ontario far broader than it is possible to do 
elsewhere in Canada under any other statute I am familiar with. I 
do not think there are any inhibitions which they feel in England. 
There are very large areas of unionized engineers in England, of 
course. Their strength lies in their unions rather than their 
associations. 


Mr. Gillies: I want to stress that I am no way being 
critical of the practice of engineering in the province, which I 
think is unquestionably of the very highest order. We are just 
talking process and organization. 


As a final point, do you know offhand whether the greater 
number of western industrialized countries or jurisdictions would 
have a licensing system for engineering or not? 


Mr-.. Gaeney: NO", -Eliay” GO" tot. 


Mr. Gillies: Would your organization be able to provide 
that information for the committee? Would it be possible? 


Mr. Cagney: I am not sure we can provide you with the 
ones who have not, but we can give you a list of the ones who have. 


Mr. Breithaupt: Mr. Chairman, during the past three 
years I have been the responsible person in our caucus to try to 
be the recipient of various items concerning the report of the 
Professional Organizations Committee. Over these years I have 
gathered that there have been three particular themes. 
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First, in dealing with the law society and the Notaries Act, 
there were not as many items of general public interest and 
concern in what the report suggested. 


Second, the problems between the chartered accountants and 
the certified general accountants and others were so difficult 
that we are not likely to see legislation based on this committee 
report for some time. 


The third area was that dealing with the architects and 
engineers. The way I saw the report and the development of 
legislation was that basically these two professions were sorting 
out between themselves on the dotted line who could do what to 
whom and not be under some burden from the other side. The 
architects and engineers have now brought forward these two 
professional statutes under the responsibility of the Attorney 
General, but more likely as a result of what they have agreed on. 


It is clear from the number of persons who want to appear 
before us that some of the things that have been agreed to are not 
sufficiently clear from their point of view. As the Attorney 
General in his opening comments said this morning--and he may 
correct me if the quotation is not entirely accurate--this statute 
was going to be bringing full control of engineering in the 
province under your aegis. 


It is a professional statute, even though the Attorney 
General is the responsible person to bring it before us, but 
basically it is a statute, along with the Architects Act, that is 
going to be in place probably for 10 or 20 years and is going to 
set the operations of your two professions, yours and that of 
architecture, for the next generation. 


The reason we have so many groups wishing to appear before 
us, and there are now about four pages of them, is that there are 
two particular concerns. The first deals with the exclusions and 
the general fear of many of the other organizations that the 
control by your association of the thing called engineering is 
going in some way to hedge them about, make what they do 
difficult--whether they are technologists, physicists or 
whomever--make them in some way compromised by having to have 
their work approved by a person who is an engineer where they 
might not be, or in some way it is going to be a disqualification 
for them in employment or other opportunities if a person has to 
be an engineer to do a certain task, or that is what the employer 
hopes to have hired, an engineer, compared with someone else who 
might do that job equally as well, depending on his peculiar or 
particular qualifications. 


The reason we have so many groups before us, or behind you, 
is that they are concerned about this mattec of definition, of 
exclusion, of their cight to do whatever it is they do without any 
control or supervision by somebody who happens to be an engineer 
or by your association. I would think in the presentation and in 
the answers you will want to make to the various groups that are 
going to be appearing before us, this is going to be one theme 
that has to be particularly addressed. As can be seen in the 
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questioning that has gone on this morning, it is a theme which 
Committee members from all three parties have been concerned about. 


The other theme I see from this legislation is the matter of 
how one deals with employed persons. There are obviously many 
engineers working for Ontario Hydro, many who are involved with 
municipalities and the provincial government. The question also 
comes forward of responsibility for them as opposed to the 
responsibility of their employer for certain things they might do. 
Should the exemption for an employed person whose employer 
otherwise is able to be responsible for an act or omission of that 
person exempt him from the requirement of having to be a member of 
your association? 


I think when we look at the development of this legislation, 
the expectation was that it would more or less sort out the 
differences and the concerns between you and the architects. But 
it has gone somewhat further, much to the concern of many of these 
other organizations. I believe it will be necessary for you to 
make clear to the committee what your views are on the concerns 
these other groups will have. 


You will have that opportunity while other presentations are 
made. However it is my opinion, as I look down the list of the 
variety of persons who wish to come before us, that it is a common 
concern of nearly all of them as to whether or not they are going 
to be involved. 


They are concerned that they must be involved and are going 
to have to be second-guessed by someone who has a different 
qualification. They will be concerned just how this is going to 
impinge upon their desire to become perhaps separately a 
certifying kind of organization. Nearly every variety of 
professional organization now seeks to have some developing 
control over the future of its own work, be it landscape 
architects, physicists or whatever. 


Perhaps you might just respond. I realize we are taking most 
of the morning dealing only with this presentation, but on the 
Other hand it is the statute which this organization is most 
particularly involved in and I believe we must take the necessary 
time thoroughly to share our feelings with them so that they can 
respond. Indeed, satisfying their views may well shorten many of 
the other presentations. 


Mri Moullende think fewidélhrasky Mr s3Smi thahinste 


Me. Smith: iMr.<Breithaupt,«) thinkeyouretiristamointhic 
quite correct, that the genesis of this act was the long-standing 
jurisdictional dispute between the architects and the engineers 
which culminated in the 1979 agreement approved by the 
Professional Organizations Committee. 


Setting that aside, from the standpoint of the engineering 
profession, we frankly did not perceive any pressing need for any 
change to the act other than to accommodate that agreement. There 
certainly was no wish on the part of the engineering profession to 
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expand the scope of its jurisdiction. Contrary to that, I think we 
recognized, having worked with the act over a number of years, 
that there were areas where it could be improved and certainly one 
of them was in the definition. 


£205 0p. Ue 


It is my view that the existing definition in the old act is 
much broader than the one being put forward at this time. I think 
it was to the association's credit that over the period of time 
there has never been any frivolous or vexatious prosecutions of 
persons who might for one reason or another have strayed within 
the definition of professional engineering. 


I think there was a soft spot in the existing act where it 
was not clear that a technician or any other person could carry 
out engineering practice under--I will use the term "Supervision," 
but the way it is stated in the act is, where there is an engineer 
who will take responsibility for the work. 
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We think that is an improvement and makes it clear, for 
example, in a consulting practice that technicians could be 
employed provided there is an engineer who will assume the 
responsibility for the work of the technician. Other than that, I 
would say we regard all these as improvements and certainly not as 
extensions. 


Just getting back to the definition again, I would say the 
proposed definition is much tighter and much more restrictive. It 
was on that basis we felt exclusion of the various groups that are 
now in the act, such as operating engineers, natural scientists 
and physicists was not necessary. 


Mr. Breithaupt: Could you also speak to the employed 
group, say, the responsibility of a person in Ontario Hydro 
necessarily to be a member and continue occupational duties when 
the ultimate responsibility for them would be that of his or her 
employer? 


Mr. somithsr bythaink what?yourare:neferring»to 158° what’ts 
being called the industrial exemption provision. 


Mr. Breithaupt: Yes. That would perhaps be a broader 
view of the same predicament. 


Mr. Moull: I will get Dr. Lapp to comment. 


Dr. Lapp: Ifel may,.1 would like. to go back. for a)»moment 
because it is covered in what I am going to refer to. There was an 
agreement reached in Steve Fram's presence with the physicists, 
technologists and technicians. It is a 13-item agreement and I 
would like to read two or three of them because they do relate to 
the concern you are expressing. 
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Mr. Breithaupt: Perhaps we could have that agreement 
available to the members of the committee, Mr. Chairman? It might 
be a belp because, again, many of the things we may ask you have 
already been attended to, except that if we do not know about 
agreements and such like, we go on blithely as we always have. 


Dr. Lapp: 1 thinkithis)particularmagreement iseworth 
quoting. Perhaps I will read the last item first because it does 
relate to this question of employment. 


"Tt is agreed that attempts would be made to develop an 
exemption or exemptions designed to permit employers freedom to 
use technical personnel in the most appropriate manner provided 
that the public is protected by the preparation or approval of 
procedures and criteria by professional engineers." 


Mr. Breithaupt: When was that agreement reached? 
Dr.wLapp: July 20;01982% Sowithaswasyeaceandgalnalre 


That particular point addresses this question of the 
employer and his relationship to his employees, the fact that an 
engineer is going to take responsibility for work being done which 
is the act of professional engineering as laid out in the act as 
it is now. 


There are two or three other concerns however that this 
addresses. I am working my way from the back to the front. 


Provision 6: "A limited licensure mechanism should be set 
out in the act," and of course that has been done. That was in 
response to a concern by the technologists about situations where 
the technologist really is quite capable of undertaking 
engineering activities and being responsible for them. So that 
provision was put in the act as a result of that. 


Incidentally, we also had in there, "Nothing in the act 
prevents any natural scientist from practising his profession." It 
came out differently when the act was drafted. It was thought the 
definition excludes the natural scientists and therefore there was 
no need to include them back in as an exemption as Mr. Fram 
ment Lomas earlier. I am sure there are varying points of view 
there. 


Another one: "Arriving at the product, process or service 
may involve the activity of more than one professional group. The 
section should be written so that there is no inference that the 
professional engineer is cast in the role of having to supervise 
the work of other persons." I think that has been reflected in the 
act as well. 


I am not sure if I have taken a more omnibus approach to 
your question. I was really trying to deal with the other groups 
that we have contacted. We had a session with Mr. Fram that 
resulted in this agreement that took place a year and a half ago. 
I think it might be useful to this committee to have it. 
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Mr. Breithaupt: I appreciate the comments. It would 
indeed be useful to have that agreement. Perhaps I could ask Mr. 
Fram if there are any other agreements or items of understanding 
that have been reached to sort out of some of these concerns that 
might, if they were available, be of help to the committee. It may 
Save us some time and accommodate the other witnesses who do not 
have to make comments on things we perhaps will have learned 
already. 


Mr. Fram: In terms of an agreement, that essentially is 
the only agreement that was arrived at in that way, where all the 
parties were present. Numerous accommodations were made in the 
process of developing both the Architects Act and the Professional 
Engineers Act. For example, the Housing and Urban Development 
Association of Canada and general contractors all had input in 
various ways, but that did not come out in document form except as 
it appears in the act. Those accommodations found a different 
route, but that was the only type of document that pertains to an 
actual process. 


Mr. Breithaupt: Thank you. 


Mr. Chairman: Mr. Breithaupt, we are getting the subject 
matter photostated and the committee will have it shortly. We are 
past our usual adjournment time. Mr. Elston, do you wish to 
continue? 


Mr. Elston: I have a couple of questions. I would like 
to know if there is some document, relatively brief or otherwise, 
that would tell us exactly what engineering principles are and 
their application. I am still a little mystified by how that 
actually works. If I could get my hands on something, I can look 
at and read in my spare time at 12:30 or whatever time we adjourn 
this evening. I would not mind taking a look at it, if you have 
one that is recommended. I could decipher in my own mind what the 
principles are. 


Dr. Lapp: I tried earlier to describe the process of the 
formation of an engineer. Those processes are established, almost 
enshrined, in the criteria for accrediting the engineering 
programs that were asked for by Mr. Renwick. The easiest thing for 
us to do is to provide you with the Canadian Accreditation Board 
manual, which establishes these principles quite crisply and sets 
Out proportions of the various components of engineering practice 
in an engineering curriculum. We will endeavour to get this 
document to the committee at the earliest possible time. 


Mr. Elston: That would be quite helpful. 


Mr. Moull: It is reasonably succinct. You do not have to 
read if for three or four hour's. 


Mr. Elston: The example I think of in my own mind, and I 
may be wrong in using this, is the situation of the medical centre 
for athletic injuries in northern Ontario where there has been a 
good deal of work done by two internationally well-known doctors 
in constructing a brace for the knees of some celebrated athletes. 
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I presume the construction, or at least the setting together 
of all the information needed to design that brace, would not fall 
within the ambit of this legislation, but actually putting pieces 
together to form the brace would be covered by it and technically 
would require licensing of a person to put it into a drawing form 
or even to construct it. Nobody wants to answer. 


Me =o Mouth: Mert *warded@: 


Mr. Elston: Do you believe that might be an application 
of an engineering principle? 


Mr. Wardell: I think we could run around in circles. You 
may or may not know that under our present legislation we do have 
a program where we designate specialists. We have a number of what 
are known as biomedical engineers who are indeed practising as in 
your example. They have applied for and have been designated 
specialists in our program. They are engineers. Under the 
circumstances, I do not think we would want to take them to court 
for practising engineering. 


Mr. Elston: But they could be unless they applied for a 
licence or what would be a limited licence now, I presume, under 
this new regime? 


12:40 p.m. 


Mr. Wardell: No. We would not under the old act and I do 
not anticipate that under the new legislation there will be any 
difference. 


Mr. Elston: But I presume their qualification really 
would come under the limited licence aspect of this bill? 


Mr. Wardell: If they wanted to apply for limited 

licence. Our concern in the past--and I do not see it changing in 
the future with this new legislation--has been public safety. If a 
doctor, a medical person, developed a piece of equipment that 
needed wiring and electronics in order to make it function and, in 
handling that piece of equipment, public safety was a factor, 
then, yes, that would become engineering, but with the actual 
mechanics of an arm or something like that, I think it would not. 


Mr. Elston: That is the second part of that. If we get 
into the public safety argument, which is really the one which you 
have put before us most often, can you point out any individual 
incident where there has been a major impact on public safety by 
someone who was not a member of the association? I presume that 
out of those 15 cases you spoke of earlier, there must be-- 


Mr. Wardell: I can give you a number of examples. 
Recently, we had a chap who came from the United States claiming 
to be registered as a professional engineer in the state of New 
York and the state of Ohio. He set up a business dealing with the 
Canadian Standards Association where he was acting as a client's 
agent to get equipment approved by the CSA. It turned out that 
this man was not a professional engineer; he was not registered in 
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the state of New York; he was not registered in the state of Ohio; 
and he was certainly a hazard to the public here. 


Mr. Elston: He presumably was dealt with effectively 
under the existing legislation. 


Mr. Wardell: Yes, and he would be under this. 


Mr. Elston: His situation would not be one of those new 
areas where the legislation would have an impact. 


Mr. Wardell: I do not anticipate any difference between 
the old or the new legislation in regard to this matter of the 
enforcement of the act. As Mr. Smith said, we did not ask for it. 
The development of the legislation in front of you was a 
jurisdictional dispute between architects and engineers. 


Mr. Elston: Maybe what I should do is get to the heart 
of the problem. No one has mentioned these people by name, to this 
point, and they are the people involved in industrial design and 
interior design who say that as a result of this legislation they 
will be put out of business. Are you telling us that is not the 
case? 


Mr. Wardell: Absolutely. 


Mr. Elston: That they need not worry whatsoever and that 
they will be able to carry on their current functions without any 
restriction at all under this new legislation? 


Mr’? “I. PeeReid)Perbaps we cotild “ask Mr.» Fram. 


Mr. Chairman: I wanted to suggest that Mr. Fram is 
waiting here with some sort of explanation. 


Mr. Fram: We have to bear in mind that in most 
instances, and I cannot think of an exception, the new definition 
is far narrower. It is a definition building into it limitations, 
rather than extensions from the existing act. In other words, the 
areas that may be prosecuted and the words "that may be 
prosecuted" have to be stressed because there is probably nothing 
done by man that could not have been prosecuted under the existing 
Professional Engineers Act. 


Technologists could have been prosecuted for practising 
professional engineering under the existing act. They can be 
today. Industrial designers can be prosecuted for practising 
professional engineering under the existing act. Under the 
proposed act, the bill before you, that is far less possible. 


Mr. Elston: But not excluded. 


Mr. Fram: No. There are three tests involved in the new 
definition. The first test is a general question of whether the 
act is designing, whether the act is reporting, etc. That is not 
really valuable as a limitation. But the second one--that is, 
whether concerns are raised about safeguarding life, health, 
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property or the public welfare--is not a test under the existing 
act: it is a test under the bill before you, and that test is what 
exciudes. 


Indeed, industrial designers do cesign and they do employ 
engineering principles, but as I have talked to the industrial 
designers, where there is a risk, a concern about public health 
and safety, that is the point where either there is work with an 
engineer or there is a collaborative effort. That is the way 
products are designed and, under this bill, it will mean that no 
prosecution can result. 


Mr. Elston: But until they get to the stage where there 
is collaboration, technically they are operating outside this-- 


Mr. Fram: No, because, if you look at the 
definition--and perhaps it should be set out in stages--if the act 
itself that is complained of does not give rise to a concern, it 
is not professional engineering. People can sketch, they can draw, 
they can design packages, but as long as there is no health 
concern out of the act they have done--and that includes 
technologists--as long as the technologist and the testing or 
whatever designing work he is doing does not give rise to a 
concern about health and life, then it is not professional 
engineering. 


Mr. Elston: There must still be some difference of 
opinion then with respect to how it is going to operate, because 
the material that has been given to me and presented to us 
indicates a very strong concern about this and, in particular, 
with respect to those people who design layouts for shopping 
centres or whatever. 


Mr. Fram: There are other issues related to shopping 
centres. If we are talking about industrial design of products, 
there are concerns about its relationship with the Architects Act 
primarily. I think the concerns in relation to the Professional 
Engineers Act are far less. 


Mr. Elston: Okay, but let us take an example of where a 
product design or a container design has caused some concern, and 
that would be the exploding bottles for the soft drink industry. I 
presume the person who designed that, if he was not working under 
the auspices of an engineer, would be in breach of this. 


Mr. Fram: He would be liable for it in law whether he 
was or was not or whether he was an engineer or not. 


Mr. Breithaupt: Except that he might also have an 
engineering charge, shall we say, brought against him for doing 
those things that he was not technically allowed to do. 


Mr. ubiks ton i: Under. the,act...«). am just, trying «to. craspr. tne 
situation where somebody designing a product container is not 
going to get into the bounds of public welfare, health or 
something like that, who would be able to get inside the 
definition as you have put it to us in the three stages. It would 
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almost seem to me that anybody who is dealing with container 
design is going to get into that automatically and would then have 
to go to an engineer to sponsor it. 


Mr. Fram: Indeed, very few products are released that do 
not have the involvement of professional engineers. 


Mr. Elston: Let us go to another part of the 
presentation, which deals with the Alberta experience with respect 
to legislation. That Alberta experience, as I understand it, has 
caused some concern for the people in those two areas I spoke 
about earlier. 


I understand there was some problem out there in existing as 
a nonprofessional engineer for people engaged in industrial 
design. Perhaps you would like to comment on your view of the 
Alberta legislation and how it might compare with this legislation 
here. 


Mr. Moull: I am not sure we have knowledge of exactly 
what you are speaking about with regard to industrial design as it 
applies in Alberta. 
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Mr. Elston: As I understood it, the legislation was not 
all that much different from this legislation. You pointed out 
some differences earlier. Maybe a couple of you did. You suggested 
in that situation everything seemed to be working well with one 
exception, and then you named how you narrowed your definition 
somewhat. It was the opinion of people who have spoken to me that 
the Alberta experience was not good for them as nonprofessional 
engineers. I would like to be assured again that those 
nonprofessional people are not going to be hurt in Ontario the 
same way they perceive their fellows from Alberta were injured. 


Mr. Moull: I am not so sure we have a clear grasp of the 
question even yet, but possibly Mr. Smith might attempt to comment. 


Mr. Elston: Basically, the indication to me was that the 
Alberta legislation excluded their operations in business. 


Mr. Moull: Their being who? 


Mr. Elston: I suppose paraprofessionals would be the 
best way to describe them. 


Mr. Moull: Technologists. 

Mr. Elston: Technologists. 

Mr. Smith: I do not think I can advance the matter. My 
reference to the Alberta legislation was purely looking at a 


definition on paper as compared to ours. We felt-- 


Mr. Elston: You have not looked at the experience there. 
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Mr. Smith: I do not have any personal knowledge of their 
experience. 


Mr. Fram: Our definition is quite different now from the 
Alberta definition, about which there have been many concerns. The 
Alberta definition formed the basis of our discussion draft which 
received the sound expression of concerns by everyone. That caused 
the revision you see before you. We based our discussion draft on 
the Alberta legislation, and that is quite different from the 
draft you see before you now. 


Mr. MacQuarrie: I wanted to follow up briefly on the 
line commenced by Mr. Elston dealing with the industrial 
designers, environmental planners--call them what you will--the 
people who are involved in space layout, possibly alterations. If 
I understood you correctly, Mr. Fram, if an interior designer who 
came in, drew plans, specifications, etc., for a layout within a 
given square footage or meterage or whatever it might be, showing 
partitions here, there and everywhere, dividing existing space, 
supervising the construction and the erection of that, would he 
not be practising engineering? 


Mr. Fram: As long as it had nothing to do with the 
strength or safety of the building, he would not be practising 
professional engineering. He may be practising architecture. 


Mr. MacQuarrie: All right. Assuming there were 
alterations, as I understood from representations made to me, with 
the situation that currently exists under legislation, they would 
recommend the removal of a wall or some such thing in the course 
of their design layout. In cases where there was any possibility 
of structural effect, they would get the approval of or would 
consult an engineer. There was a certain amount of collaboration 
at that point, but they would still continue to supervise the 
actual site layout. Would that situation still continue under the 
new act? 


Mr. Fram: Assuming the design of the structural, 
mechanical or electrical system were done by a professional 
engineer, there would be nothing in this act that would prevent 
them from doing what they have done. There is a sub-issue on 
getting somebody's stamp on a drawing he has not done himself or, 
similarly, getting a lawyer to sign a document as his document 
that he has not reviewed and has never given consideration to. 
Assuming that-- 


Mr. Breithaupt: How could that happen? 


Inter jection. 


Mr. J. A. Taylor: Check your insurance policy. 


Mr. Fram: That is right, and send in a copy of your 
letter to the insurer when you do that. 


Mrs.) 2) & AS Tay loreweThere tarie,«five,-of wisl henelaMc 
Chairman, and surely that never happened in our experience. 
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Mr. Fram: Assuming that the structural or safety aspect 
of the design was approved by a professional engineer, and there 
is no offence under this act, as I understand it-- 


Mr. MacQuarrie: You have raised the possibility there 
might be an offence under the Architects Act. 


Mr. Fram: That is right. We will dealing with that issue. 

Mr. MacQuarrie: Yes. It is a comparatively new 
Occupation, trade or calling, paraprofessional, as Mr. Renwick 
called it earlier. There are schools in the province giving 
courses in it, Carleton University, Ryerson and others. These 
people feel their livelihoods are in jeopardy. 

Mr. Fram: The jeopardy does not come from this act. 

MoweMacQuarrie: All right. It ts the other act. 

Mr. Breithaupt: Might I ask, Mr. Chairman, if you would 
assign an exhibit number to this agreement we have before us and 


tell us what the exhibit number is? 


Cteri: of the Committee :41 cannot tell. The list: is in 
the office. 


Mr. Chairman: Thank you very much, Mr. Moull and your 
colleagues, for being here with us the whole morning. We 
appreciate your attendance. 


The committee recessed at 12:56 p.m. 
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ARCHLTLE CTS “ACT. 
PROFESSIONAL ENGINEERS ACT 
(continued) 


Resuming consideration of Bill 122, An Act to revise the 
Arehbitects Act, and “Bill (123>"An Act’ to revise the -Proféssional 
Engineers Act. 


Mr. Chairman: I see a quorum. The second witness will be 
the Canadian Association of Physicists: B. P. Stoicheff, 
president, Raymond Hoff and Alan Carswell. Dr. Stoicheff, would 
you please introduce your colleagues? Then you may proceed with 
your presentation. 


CANADIAN ASSOCIATION OF PHYSICISTS 


Dr. Stoicheff: Dr. Raymond Hoff of Environment Canada is 
on my right. On my left is Professor Alan Carswell, professor of 
physics at York University and president of Optech Inc.; he is a 
professional engineer. I have also asked Mr. Brian Flood, whom we 
have consulted about this legislation, to join us. 


Mr. Chairman and members of the standing committee on 
administration of justice, as president of the Canadian 
Association of Physicists I am honoured to present our brief on 
Bill 123. A committee of the Canadian Association of Physicists 
has for many years been studying the attempts at a new engineers 
act and its possible effects on our membership and on natural 
Scientists. 


Our members are physicists. They are most easily 
characterized as having obtained a university education with a 
degree of bachelor of arts or bachelor of science, and many have 
gcaduate degrees of master of arts, master of science or doctor of 
philosophy. They are employed in industry, government and 
university. Some are consultants and others have their own firms. 


While our brief addresses the concerns of physicists, all of 
those concerns may equally well affect natural scientists. By 
Natural scientists we mean the list of scientists included in the 
federal agency, the Natural Sciences and Engineering Research 
Council. This includes biologists, chemists, geologists, 
astronomers, space scientists, physicists, computer scientists, 
pure and applied mathematicians and statisticians. 


At the outset I would like to emphasize that there has been 
no significant difficulty between scientists and professional 
engineers, none between the associations or in the work place, 
where they often work together on products, services and processes 
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that are important to our society. This co-operation and harmony 
between professional engineers and scientists has not, to the best 
of our knowledge, resulted in risk or harm to the public; and, in 
fact, no examples of this kind were raised this morning during the 
questioning of our colleagues in the Association of Professional 
Engineers ot Ontario. 


Our objective in this submission is to convince the 
committee that this harmony should not be jeopardized in the new 
legislation and, moreover, that the Legislature should not attempt 
to protect the public against something where there is no evidence 
that protection is necessary or advisable. 


This morning we learned that the purpose and only goal of 
Bills 122 and 123 was to confirm the agreement between the 
architects and the professional engineers. The concern of CAP and 
its members is that while these bills may help to clarify in the 
public interest the difference between the scope of practice of 
professional engineers and that of architects, Bill 123 does not 
differentiate between the scope of practice of professional 
engineers and the scope of practice of natural scientists, a body 
that is overwhelmingly more numerous than the architects and 
almost as numerous as the engineering profession. 


The possible effect of Bill 123, if enacted, on the right of 
the members of CAP and other natural scientists free to carry out 
their occupations in Ontario is alarming. There is serious risk 
that, without a professional engineering licence or without 
operating under the supervision of a licensed professional 
engineer, physicists and other natural scientists would be 
prevented from doing many of the things they now do under existing 
legislation without a licence and without supervision. We believe 
this is not in the best interests of scientists or in the best 
interests of Ontario. 


CAP has previously expressed to the Ministry of the Attorney 
General the importance of differentiating between scientists and 
professional engineers in new professional engineering 
legislation. We believe the minister attempted to address these 
concerns in the definition of "practice of professional 
engineering" in Bill 123. Mr. McMurtry explained the intent of the 
definition in the following manner. The new definition should help 
to relieve the concerns of many in the scientific community by 
making a clear dividing line between the work of scientists and 
that of professional engineers. 


CAP recognizes this intent and agrees with these objectives. 
After a careful study of Bill 123, however, our committee of 
officers and members of the association who practise physics in 
industry, government institutions and universities has concluded 
that the definition in Bill 123 does not establish the stated 
objective. This conclusion is supported by the Toronto law firm of 
Tory, Tory, DesLauriers and Binnington, which we have consulted on 
this matter. 


We recognize the difficulty that the draftsmen of Bill 123 
have had with an appropriate definition of "practice of 
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professional engineering,'' and this was amply brought out this 
morning during questioning. They have attempted to describe the 
activities of an engineer and then to limit to areas of public 
safety the situations in which performing these activities 
requires licensing. 


We believe strongly that the results of these attempts 
create serious risk to scientific freedom. Our association has 
considered several alternatives to satisfy our concerns and those 
being addressed by the draftsmen by more precisely defining 
"practice of professional engineering,'' but we have now concluded 
that this is the wrong approach. 


The differences between the activities of a professional 
engineer and those of a natural scientist are too imprecise, too 
subtle and too vague to deal with in a definition. Simply stated, 
the proposed definition of "practice of professional engineering" 
set out in clause 1(m) of the bill is so broad as to include many 
of the activities regularly carried on by natural scientists. 
Specifically, "any act of designing, composing of plans and 
specifications, evaluating, advising, reporting, directing or 
supervising" is as much a daily task of the natural scientist as 
it is of the professional engineer. 


ZihOY pis « 


It is difficult to envisage a situation where in performing 
any of these acts the scientist will not have a concern for the 
safeguarding of life, health, property or the public welfare. This 
morning Mr. Fram stated that this is the one place where one can 
distinguish between the practice of professional engineering and 
the practice of science. In his area of expertise, the scientist 
is by far better qualified to deal with the safety of the public. 


Finally, the application of engineering principles cannot 
ordinarily be distinguished from scientific principles since they 
both are based on the same scientific laws. We had some examples 
this morning; for example, the law of gravity with which 
architects and engineers are concerned. 


This morning one was concerned about who had the 
responsibility for a wall or a building not falling down. We let 
the architects and professional engineers sort that one out. How 
do you sort out whose responsibility it is, using that same law of 
gravity, to set up a space station or the shuttle or the Canadarm? 
Is it the responsibility of the professional engineer or of the 
scientist? 


It is no accident that the interests, concerns and 
activities of the natural scientist and professional engineer are 
so intimately intertwined. The preparation, education and training 
at secondary school and university levels of scientists and 
engineers are very similar. 


In Ontario and across Canada, many universities instituted 
programs of engineering physics in the 1930s which today continue 
to be among the most popular and most prestigious engineering 
programs. Some are the responsibilities of engineering faculties 
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but most are managed by departments of physics in faculties of 
arts and science. These programs are generally accredited by APEO 
and form the academic basis for acceptance of graduates as 
professional engineers. 


Here I would like to give you my personal qualifications for 
making these statements. I am a graduate of an engineering physics 
program at the University of Toronto. I became a professor of 
physics in 1964 at the University of Toronto and in 1972 I was 
invited by the dean of applied science and engineering at that 
university to be chairman of the program of engineering science. 
For four years, I was chairman of that program, having as my 
responsibility the education of 400 students who were later 
accredited engineers. 


In the work place also, scientists and professional 
engineers may bring different skills to bear, but the differences 
ane very.subtle.. Thus, in: industry,«at dsenot«sur pt ising to. find 
natural scientists and professional engineers working together on 
projects and problems, and performing identical job functions in 
doing so. 


Moreover, one finds natural scientists supervising and 
managing large groups of scientists and professional engineers in 
all phases of industrial activity. This is particularly evident 
today in Ontario's hi-tech industries, where the technologies of 
aerospace, energy, communications, microelectronics, lasers, 
biotechnology and robotics are used. 


To be sure, often scientists are more involved at the 
initial stages of research and development and professional 
engineers more often with the development of the final product. 
However, the efforts of both professions result in products, 
services and processes that are important to society. 


In keeping with this long tradition of professional 
co-operation, natural scientists as well as professional engineers 
must be free to assume full responsibility for all aspects of a 
project falling within the area of their technical qualifications. 
Only in this way will we achieve the general principles stated by 
Mr. McMurtry that, “every person should be free to utilize his or 
her abilities, education, training and experience in earning a 
livelihood," to which we would add "and free to use his or her 
skills and competence for the economic wellbeing of the province 
of Ontario and of Canada." 


From this discussion of our concerns and our views of the 
problem, we see that in the public interest scientists should be 
permitted to practise their profession freely. Scientists must not 
be required to perform these tasks only under the supervision of a 
professional engineer. Scientists should not be blocked from 
performing their tasks by an unsubstantiated claim that a licence 
is required. 


CAP believes that the realistic solution is to incorporate 
in Bill 123 specific assurance that a natural scientist may 
practise as a natural scientist without being licensed as a 
professional engineer and without the necessity of being 
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supervised by a professional engineer. This is consistent with 
prior legislation and, to the best of our knowledge, it has 
worked. Moreover, as we heard this morning--and I believe it was 
the additional item 1 that was referred to this morning--our 
colleagues the professional engineers do not disagree with this 
position. 


Recall that there have been exemptions in previous acts. The 
exemption in the Professional Engineers Act of 1968-69 says: "2. 
Nothing in this act prevents...any person from practising as a 
bacteriologist, chemist, geologist, mineralogist or physicist." I 
emphasize that it has worked in the past. 


Our recommendations: While there may be various ways of 
giving the assurance we have asked for, we suggest two alternative 
ways. The one that is by far the cleanest, which we state as 
recommendation 1, is add to the definition of "practice of 
professional engineering" as it appears in Bill 123 "but does not 
include practising as a natural scientist." 


Alternatively, recommendation 2 is to add a new subsection 
topsectionesd7) Of. Bil) 123. stating: ~Subsections.-1: and: 2 do"not 
apply to a person practising as a natural scientist." Then to 
ensure that a person practising as a natural scientist whose 
activities may otherwise fall within the definition of "practice 
of professional engineering" need not be supervised by a 
professional engineer, subsection 17(1) of Bill 123 should read: 
"It is a condition of every certificate of authorization that the 
holder of the certificate shall provide services requiring such 
certificate"--"requiring such certificate" are the three words 
that are changed--"only under the personal supervision and 
direction of a member of the association or the holder of a 
temporary licence." 


Hon. Mr." McMurtry: It might be helpful if I were to make 
a comment at this time. I apologize, first of all, for not being 
here for the beginning of your presentation, but certainly I do 
not have any difficulty with anything you have said during my 
presence. Indeed, we have tried to abide by the principles you 
have laid down in the legislation, as you know. 


We think we can accept your recommendation 1; we do not 
think we have any difficulty with it. We had really hoped it would 
not be necessary, but obviously some very wise people think it is. 
I do not think we have any difficulty at all with it; my 
information is that our friends and colleagues in the Association 
of Professional Engineers of Ontario are of a similar view. So if 
accepting recommendation 1 is agreeable to the committee, the 
Minieleyawidle suppor t..iC.. 


Dr. Stoicheff= Thank you ‘very much, -sir.. 
2024) - Die 
Mc. Mitchell: Mr. Chairman, I was prepared to enter into 


some discussion about this matter, having been somewhat involved 
in a way in my previous occupations in the area the doctor is 
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talking about, but the Attorney General having made the 
Commitment, my thunder has been stolen, so I will pass. 


Mr.. nT...PviReid:-We will nowsallWtry, to;take!credic®cor 
this. 


Mc. Mitchell: Speak for® yourself)" Pate Ingust gave 
credit to the Attorney General. 


Mr. Te. P..Reid? May Tsaskva gquestionscor thesdocrore “1 
cannot stand all this sweetness and light. Who is to protect the 
public from you people if you do not come under this bill? 


Dr. Stoicheff: That is a very good question. 


Dr. Hoff: When we had the meeting in July 1980, our 
intention was not to make it so that a scientist would be absolved 
of any risk to the public. In fact, we do agree that in certain 
areas where there is a demonstrable risk to the public there has 
to be some sort of regulation or licensing. That is one thing we 
agreed to at the July 1980 meeting. However, in a large majority 
of the cases where scientists are working in industry, there is no 
specific risk to the public, or if there is a possibility of 
interpretation of that, there is some confusion over what are 
engineering principles and that is the problem we had with the 
definition in the act. 


Mr. T. P. Reid: We had that problem this morning and I 
think we are still confused. I will not prolong this. Somebody in 
your field, a doctor--and you have quite an impressive 
bibliograhy; you would make a good Liberal candidate-- 


Inter jection: It 1s (Cheserey harr. 


Mr, -T...PaiReid=: Indopnot! thinkeyou;, would? wane; tome ulin 
your reputation by running for politics. 


Presumably, a great many people in your field are--I will 
not use the term "moonlighting''--consulting to industry and 
individuals and other organizations. My friend here has indicated 
you feel there should be some kind of licensing or liability 
requirement. Is there any such now? What exactly are you 
contemplating in that regard? For instance, do you get liability 
insurance, errors and omissions or whatever, if and when you 
provide consulting advice to someone? 


Dr. Stoicheff: I would hope the individuals concerned 
would, but as far as our association is concerned, these matters 
have not entered into our thinking. 


Mr. T. P. Reid: You leave me at least with a bit of a 
problem then. 


Dr. Carswell: I can perhaps pick up on one point, and I 
am not sure it answers directly. I personally feel that something 
that has to be emphasized is the very close interrelationship 
between the natural scientist and the engineer, and in fact I am 
one of each. I think that in the context you are querying you find 
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that generally you are dealing with very responsible and 
knowledgeable individuals. When such protections and licensing are 
required, I think invariably you find that people do register as 
engineers and get involved with the appropriate regulatory 
requirements. 


I think we agree with the history put forth by the engineers 
this morning; it is certainly our perspective that there has been 
very little problem in this area, certainly in terms of protecting 
the public. The problems that have arisen in that context are the 
sorts of things you heard this morning from the engineers. 


Normally, the physicists do not find that when directly 
involved in the operation of their association, although the 
individual members, depending on how much they are towards the 
applied end of this continuum themselves, have to make that value 
judgement as to whether they should or should not take the extra 
step to be certified or what have you. 


MuircTsuPaiReids slshbaves onesgtur,thers question Doctor. I 
just skimmed over your bibliography and all of the things are 
quite impressive, but you are not yourself an engineer? 


Dr. Stoicheff: I have had four years of training as an 
engineer, but I would not be classified as a professional engineer 
since I am not a member of the Association of Professional 
Engineers of Ontario, and I do not practise engineering as I 
understand it. 


Mr. T. P. Reid: For purposes of today, let us presume 
you are and I have hired you to do something on optics for me. 
What protection do I have as a member of the public? Presumably, 
what you are saying is you could not apply to APEO under this act 
and be licensed. 


DriwStoircheiixt Ivdo notsthinis & said ‘that. .Pivthere was 


serious risk to the public, with the act as we have it, that is, 
Bill 123-- 


Mr. T. P. Reid: As amended. 


Dr. Stoicheff: --as amended, I would become a member of 
APEO. 


Mricwaies (Pp. eReideevou.would.. What. if you chose not to? 


Dr. Stoicheff: Then perhaps one would have to think 
about how serious the risk is to the public. This is where the 
problem of safeguarding the public is so difficult to define. 
Under what circumstances is a particular act or design or 
reporting a substantial risk to the public? Under other 
conditions, when are we on the other side? 


To give an example, I have a rather large research group. 
Fortunately, it is financed by the Ontario government and by 
federal agencies. I have seven graduate students working towards 
their doctoral degrees. About five years ago, we needed a 
particular device and we started to develop it. This happened to 
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be a rather powerful laser that eventually turned out to be a 
marvellous product which we handed over to a company in Ottawa, 
and last year it sold $5 million worth. That was sold elsewhere, 
not in Canada. 


Under the bill as it was before the amendment, it would have 
been difficult for me in supervising those students to carry on 
that activity. You might ask why, and we could go into all the 
technical details, but there was danger to those students in 
carrying out the designing and operation of the device. However, 
at the other end, as a final product, I expect an engineer at the 
far end where the product is made to be approving that product. It 
is not_my concern ,to look, atter that vend or, it. 


Mr. MacQuarrie: I have one question arising out of the 
amendment as accepted and that is on the definition of "natural 
science." 


Dr. Stoicheff: Yess 
Mr. Mitchell: They have a definition in their brief. 


Dr. Stoicheff: I opened with those remarks, and I am 
happy to repeat them. There have been many attempts to try to 
define that. I will not go into the problems of definition. For 
Our purposes here, I use the federal agency called the Natural 
Sciences and Engineering Research Council. Under its aegis it 
finances research of engineers and the following scientists: 
biologists, chemists, geologists, astronomers and space 
scientists, physicists, computer scientists, pure and applied 
mathematicians and statisticians. I encompass those within the 
term "natural scientists." 


Mr. MacQuarrie: What about some of the classical natural 
scientists such as biologists and-- 


Dr.wsxotoichetf: IT am sorry.,Did. J miss. blo lLoay-aao, 
biology came first. 


Mr. MacQuarrie: Including bacteriology? 

Dr. Stoicheff: Yes. 

Mr. Chairman: There being no further questions, we thank 
you, Dr. Stoicheff, and your colleagues for being so patient with 


us. We know you were scheduled this morning. Thank you for 
returning this afternoon. 


The third witness is the Federation of Engineering and 


Scientific Associations with Mr. C. M. Bailey, the board member, 
and Mr. S. Nousiainen, the research officer. 


Ze 0p. 
FEDERATION OF ENGINEERING AND SCIENTIFIC ASSOCIATIONS 


Mr. Shalaby: My name is Amir Shalaby. I am 
vice-president of the Federation of Engineering and Scientific 
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Associations. I will be appearing with Chris Bailey to present 
this brief. 


The Federation of Engineering and Scientific Associations is 
10 years old this year. We have 25 member groups representing some 
10,000 individuals concerned with engineering, scientific and 
other related professions. Most of our members are in Ontario and 
work in large corporations such as Atomic Energy of Canada, 
Ontario Hydro, Bell Canada, Spar Aerospace and the like. 


We have been active in discussing the draft of this bill. We 
submitted a brief to the Ministry of the Attorney General in the 
fall; we also participated actively in the Professional 
Organizations Committee deliberations with an initial and final 
brief, and we have an active and continuing interest in the 
deliberations of this committee to amend the Professional 
Engineers Act. We feel that we speak on behalf of the several 
thousand working professional engineers in Ontario. 


Our brief has several points, the most important of which 
concerns clause 12(3)(a). Mr. Bailey will discuss the details of 
that. We have a legal interpretation on the consequences of that 
clause if it passes as is. We also have several concerns about the 
election of officers of the association and other matters that Mr. 
Bailey will address. 


Chris Bailey is the past president of the association and 
has been monitoring various concerns for the association of 
professional engineers and their effects on engineering in 
Ontario. I will give him most of our time. 


Mr. Bailey: Mr. Chairman, we have three major concerns. 
One is what I will call the exemption clause, clause 12(3)(a) of 
the draft act. The second is the concern over whether the officer 
election procedure should be dealt with in the bylaws or by 
regulation. The last one deals with a couple of concerns arising 
out of the regulation of professional practice as it affects 
employee engineers rather than consultants. 


Our major concern is the exemption clause, clause 12(3)(a). 
In our view this amounts to a reintroduction of a proposal for 
what was called industrial exemption. This was examined in a great 
deal of detail by the Professional Organizations Committee, and it 
was its conclusion that this should not be adopted because of many 
impracticalities and problems. The POC suggested instead an 
alternative way of reaching the same goals that was much more 
practical--it was thought by all concerned to be more 
practical--and in fact it has been included in the current act. 


So what we have in the act is both a sizeable remnant of an 
approach that was recommended against and the alternative to it. 


In our own review of this we initially assumed that the 
scope under 12(3)(a) was intended, and we were very upset because 
of the extensive study. We have since reached the conclusion--I 
may be wrong--that it is simply poor draftsmanship. 


If you review the history of how this particular clause came 
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about, it started off with language from the Association of 
Professional Engineers of Ontario that was obviously intended, 
when you look back at the POC report, to be very narrowly defined 
and strictly limited. It dealt with areas where people who were 
not professional engineers did work that under the old definition 
of engineering in the act could be considered engineering: things 
like testing and maintenance, repairing, tool and design work, 
pattern making, designing of jigs, etc. 


The other thing that leads us to believe this clause was not 
intended to have the wide scope it does is that I understand it is 
parliamentary practice that if there were major changes in an act, 
such as an industrial exemption, the notes to the act outlining it 
for the Legislature would indicate where there were major changes. 
There is no such indication. When we raised our concerns about 
this pacticular part of the act with the Ministry of the Attorney 
General, we were told in response that it did not see this 
particular part as having the very wide scope of application we 
thouchte 1 tedads 


The revised act seemed to widen it further so we took a 
legal opinion; this is in appendix B. It is from Mr. Aubrey Golden 
who is a well-known legal counsel in this province. He confirms 
our view. He makes reference in our discussion with him on the 
principle of ejusdem generis which says that when you lead a list 
of specific items within general terms, those general terms are 
interpreted in common law practice as having a wide scope, read in 
a wide way. 


The words we are complaining about under subsection 12(3) 
are "machinery" and "equipment," exempting from the provisions of 
the act people involved in the design of machinery and equipment 
"for use in the facilities of the person's employer in the 
produchionvor products... 


Our estimate is that it would take 50 per cent of the scope 
of engineering practice in this province--this is a rough 
estimate--out from under the act. All design and nuclear power 
stations if done by employees of Ontario Hydro would be out of the 
act. | 


For example, take the design of a plant by Dow Chemical that 
may release dioxin or other noxious chemicals, polychlorinated 
biphenyls, if the plant is not properly designed. Right now, 
today, the scope of engineering done by the employees of that 
employer would be covered by the act; that would be taken out. 


I might also note in connection with industrial exemption, 
there are a fair number of states in the United States that have 
an industrial exemption clause and certain industries, such as the 
chemical industry, are not using professional engineers or use 
them very little. There is no requirement for professionals. 


In Our presentations to the Professional Organizations 
Committee, we identified one of the reasons for the number of 
situations we have had where plants were badly designed, resulting 
in releases of things such as PCBs and dioxin, as the climate they 


have in the United States of exemption for people working for an 
employer. 
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We also note that this would exempt a number of areas that 
deal with the health and safety of workers; for example, design of 
ventilation facilities in the mine by engineers working for Inco 
Oc technical employees working for Inco. To use an example that 
has come up recently, the design of the ventilation for a paint 
shop in Hamilton for Westinghouse would no longer be covered by 
the act, whereas currently it is supposed to be covered by the act. 


The whole of the scope of this exemption is very broad. We 
came to the conclusion after our review that an original clause by 
the Association of Professional Engineers of Ontario, which was 
intended simply to cover tool and die makers and people doing 
Similar work, designing very specialized production machinery, 
eventually ended up, by a process of dropping of words and 
changing that it went through, as something that I think was far 
from what the original intention was. 


I also believe there is no necessity for this change. The 
numerous other clauses in the act--beneficial clauses which we 
Support--have narrowed the scope and introduced exemptions for 
people who traditionally are doing engineering work but are not 
required to be licensed. If you dropped clause 12(3)(a) or revised 
the language, I think you would have, quite clearly, the scope of 
the act that the Attorney General intends, the association itself 
wishes and the POC intends. Clause 12(3)(a) introduces nothing but 
a large hole. 


What changes do we recommend here? We see two alternatives. 
One is to drop it entirely; I do not think it serves any useful 
function. The other is to revise the wording. Instead of reading, 
"machinery, equipment...tools and dies," change it around to 
"tools, dies and other similar special production machinery or 
equipment." I think that is the scope that was originally intended 
by the APEO and that should be in the act. 


Mr. Chairman, I am not sure, do you want me take questions 
on this issue or go on to the other two as well? 


Mr. Chairman: What is the wish of the committee? Shall 
we take questions or shall be go on? 


2:40 p.m. 


Mr. T. P. Reid: I would like to hear from the Attorney 
General. 


Mr. Chairman: Mr. Attorney General, your comments, 
please. 


Hon. Mr. McMurtry: For some curious reason I am not 
overly concerned--perhaps I should be--about Ontario Hydro having 
people involved in working “in relation to machinery, equipment, 
other than equipment of a structural nature," etc., who may not be 
members of the association, because there seem to me to be so many 
other safeguards in place. There may be other examples where that 
is not the case, but my understanding is this was looked at pretty 
closely by the APEO. 


Bearing in mind comments that were made earlier in the 
committee that you may not have been here for--I think you were 
here this morning, I do not know--the example of Great Britain was 
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given, of course, at a time when there was no regulatory statute 
at all. The Canadian experience is much different and these 
comparisons are not always very helpful, but it seemed to us there 
was a recognition by APEO of a need to build some flexibility into 
the act and that this could be done while protecting the public 
interest. 


It would be helpful for me as a layman to have specific 
examples--more specific than those you have given me--as to the 
sorts of job situations where the public interest would be 
adversely affected by leaving this exemption in. 


Mr. Bailey: I would love to do that. Let us come back to 
AEPO. While I am a loyal member of the association, we have not 


always found it to be knowledgeable about the work place aspects 
of things like this. I think we probably put in the most effective 
brief dealing with this question to the Professional Organizations 
Committee, for example, because we have the knowledge. The 
association was not as knowledgeable. 


Let us come back to the question of Ontario Hydro. I think 
that is a very useful example, and there are other examples as 
well. We are not concerned about Ontario Hydro as it exists, but 
we have people who have come from the nuclear industry in the 
States. 


We are familiar with the nuclear industry in the States and 
with the nuclear industry in Britain. I think the situation we 
have now, where there is a high degree of professional practices 
and high professional standards, is a safeguard for people in the 
nuclear industry in Ontario. These practices and standards are not 
always met to anywhere near the same degree in the States. That is 
partly a consequence of the licensing environment. 


You are presuming the existence of a certain licensing 
environment, and then saying, "Since that structure has been there 
and certain things have come out of it, we do not need it any 
more.’ Our feeling is this is not likely to be so, that if you 
adopt a licensing-- 


Hon. Mr. McMurtry: In the US they do not have any body 
quite like the Atomic Energy Control Board. 


Mr. Bailey: Sure they have. 


Hon. Mr. McMurtry: Do they have the same degree of 
supervision! 


Mr. Bailey: The Nuclear Regulatory Commission in the 
United States is a far tighter licensing body than the AECB is, 
because of the weaknesses on the industrial side and the many 
shortcomings. 


Where quality control and engineering has been done 
without--for example, there is a nuclear station being built by 
Cincinnati Gas and Electric. It is 97 per cent finished. A 
conclusion has been adopted. The NRC did a detailed review and 
found four million pieces of paper, other things, that were 
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omitted. The only conclusion was there was a massive attempt to 
deceive the licensing body. Nothing was said about it. You did not 
have the licensing environment; there was not the protection of 
the public. 


I am sure that would not happen in Ontario, because Ontario 
has the kind of structure, the fact that engineers are licensed 
and have responsibilities to the public and have associations to 
represent them, so you do not get these kinds of circumstances. We 
have dealt with this in previous briefs to various committees of 
the Legislature and there is a significant difference in the 
ee ra we have. It has affected the nuclear industry in the 

Cates. 


That is one example. Yet another example is, of course, the 
question of chemical plants and the operation of mines. I think we 
can clearly say from the working level that the presence or 
absence of a requirement that you be licensed does introduce a 
difference in climate. You are aware. Not always; it is not 
something you carry on your shoulder. But it affects the way 
engineers in the work place look at their responsibilities 
vis-a-vis the employer and vis-a-vis the public. 


I might also note again that we put these questions in a 
lengthy brief to the POC dealing with all the problems you get 
with these types of questions, and Mr. Leal, who was the deputy 
minister at that time, found it very convincing. He went to this 
alternative form of licensing, which provided the same flexibility 
and got rid of the problems that an industrial exemption would 
have, where people would no longer have any licensing requirement. 


Hon. Mr. McMurtry: You are undoubtedly more familiar 
than I am with the concerns of the associations dealing with 
technicians, technologists and whatnot, who felt they would be 
very adversely affected if there were not some industrial 
exemption such as this. 


Mr. Bailey: That is another question the POC dealt with. 
They did not express a lot of enthusiasm, as was noted in the POC 
report, for the idea of exempting the engineers. They did not want 
an industrial exemption for engineers; they wanted licensure for 
their own technologists. 


We made the point that a number of engineers who are 
graduated from university do not maintain their APEO membership; 
the estimates go anywhere from 30 per cent to 50 per cent of the 
engineers working in industry. 


Yes, there is also the question of the fact that there are 
significant differences between the career paths typically 
followed by technologists and those followed by engineers. The 
fact that the engineers do not maintain their licensing indicates 
it is not the fact that you have an APEO membership but the fact 
that you graduate in engineering--it is a difference in training 
that creates the differences rather than the absence of a licence 
that says, "Only I can do that type of work, and you cannot do 
that type of work." 
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Clearly, if engineers felt that maintaining their APEO 
membership was necessary to safeguard or to follow a certain 
career path, there would be a much higher percentage than the 50 
to 70 per cent now. 


I also think anyone who is involved in the industry will say 
just from normal experience that this is certainly the way it is. 
It is not licensing; the licensing does not pose a significant 
barrier to any technologist in this province. The practices of the 
past did not prevent them from working in technical work and the 
new act makes it explicit that they should have the right to 
practice, provided they are under the responsibility or direction 
of an engineer, which in fact is the practice of most employers. 


So the licensing proposal the POC recommended, which was to 
allow technical people to work in engineering even if they were 
not licensed, provided they are under the responsibility, 
authority and supervision of an engineer, corresponds to the 
practical realities of the engineering team, and it is the 
eventual proposal adopted by the POC as an alternative to the 
industrial exemption proposal. The act has them both, for some 
queer reason. 


Ae) Oe ie 


Mr. MacQuarrie: I have one question with respect to your 
recommended language in clause 12(3)(a). You refer to "tools, dies 
and other similar special production machinery or equipment." 
This, I would assume, relates to the traditional trade of tool 
maker and so on. 


Friends and constituents in the scientific and applied 
science community in my constituency have brought forward another 


technical area in which there is a very serious shortage, and that 
is instrument makers. 


Mr. Bailey: Just add the word "instruments." "Special 
production machinery, equipment or instruments." You are right. I 
acknowledge the point you are making. 


Mr. MacQuarrie: I wonder what others are being excluded 
by narrowing this language a little. 


Mr. Bailey: The Association of Professional Engineers of 
Ontario in the Professional Organizations Committee report brought 
in three areas of exemptions of which the tool and die maker was 
one. The second area was people doing testing and maintenance and 
the third was the people doing repair work. 


Under the new act, the limitation to require the application 
of the principles of engineering would safely exclude most of 
these traditional nonprofessional design activities, as I guess 
you would call them. 


Mr. MacQuarrie: They are essential trades. 
Mr. Bailey: They are essential trades and nobody would 
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want to have them come under the act and have restrictions placed 
on them. 


I will make another point. The language in the current draft 
act would put any tool and die maker who is in independent 
practice--that is, he has his own company. I know a pattern maker 
who is in Oakville. I do not know how much Mr. Snow would 
appreciate having him put out of business. He is in independent 
practice. He supplies patterns to Ford of Canada. He would be 
exempt from the act only if he is working for an employer; if he 
is in his own business, he would fall under the act; the exemption 
would no longer apply, and bang. 


We have suggested that the limitation in clause 12(3)(a) in 
the words "for use in the facilities of the person's employer in 
the production of products" should be dropped. The exemption 
should be applied narrowly to tools, dies and similar production 
machinery. 


Hon. Mr. McMurtry: Would you give me that again? 


Mr. Bailey: It is on page 6 of our brief at the bottom. 
We have “tools, dies and other similar special production 
machinery, equipment or instruments." I am suggesting instruments 
as well. 


Mrs -MacQuarrie: /Apparently..there is quite a shortage -- 


Mr. J. A. Taylor: Is that picked up from legal opinion? 


Mr. Bailey: That picks up from the legal opinion. 
Apparently, if you change the wording around and give the specific 
items first and then say "and others," it gives the general words 
a narrow meaning, but if you put the general words first, they 
have a very broad interpretation. 


Mr. Chairman: Mr. Reid, do you want to ask a question 


while they are consulting? 


Mr . bP Pe sReid' 1 amaa little confused. But.to £111 in 
the silence--go ahead. Mr. Renwick usually makes things clear for 
me. 


Mr. Chairman: I wish he would do it for me. 
Mr. Renwick: Do not count on it. 


Let us assume for the moment that we did not try to narrow 
the ambit of the section and just removed the section or, 
alternatively, left the section in. What effect does that have on 
the employment of professional engineers? 


Mr. Bailey: It would simply mean there would be no 
requirement to be a registered professional if you were doing work 
where you are designing facilities for your employer. 


Mr. Renwick: Let me leave that aside. There would not be 
anything to prevent the person from continuing his professional 
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registration if he wanted to do so. There are various gradations 
of plants, and I can only do it by using examples. There would be 
an organization such as Ontario Hydro, which has professional 
engineers, and there would be an organization such as a plant in 
the riding of Riverdale, which at the present time has no 
professional engineers on its staff. 


Mr. Bailey: It would not need them if the plant was not 
being designed. If it was already operating, it would not normally 
need professional engineers. It has not been a practice. The 
language without clause 12(3)(a) or with the narrow definition 
would still not require--the elimination of that thing would not 
create a need for a professional engineer in that plant. 


If you redesign the plant-- 


Mr. Renwick: I would like to explore that a little bit. 
Would you enlarge on that? 


The way in which the practice of engineering has been tied 
into public welfare or safety of person or property I can well 
understand in established organizations, such as the larger 
organizations represented by the member groups within your 
Organization that are listed in the appendix to your brief. I can 
understand, if we left this in, some efficiency expert might say, 
"We would like to cut out some of the requirements and obligations 
that were formerly performed by professional engineers, not 
necessarily by dismissing them, but by eliminating a particular 
step in the process." That is one set of circumstances. 


The other set of circumstances is illustrated by a 
functioning plant in my riding which does not have a professional 
engineer on its staff at present. If we were to take this out, if 
I read the definition correctly, that company would be required to 
engage the services of a professional engineer if it was doing "an 
act that is within the practice of professional engineering in 
relation to machinery, equipment," etc. 


Mr. Bailey: The doing of the act within the practice of 
professional engineering is the key. Just in operating a plant, 
you make fairly obvious minor changes that do not require 
engineering judgement, the practice of professional engineering, 
which is defined in a roundabout way as the application of the 
principles of engineering. If you do not need that kind of 
knowledge and skill to make a change in how a machine operates, or 
you do not wish to make any change in how the machine operates, 
then you do not need a professional engineer. 


On the other hand, if you decide your plant needs robots, 
you want to have some robots brought in, you now have a question 
in some areas that may involve a professional engineering 
principle in design. The plant does not need an engineer but 
whoever it bought the robots from would need, and today would 
normally have, an engineer to design those robots and to make sure 
there is no serious danger to the people in the plant who are 
going to operate those robots. 


Am I making myself clear? If the plant continues to operate 
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just as it is, it will not need an engineer. It is not designing 
any production machinery. 


Mr... Renwick. 1 t:says, “for use in the facilities." Are 
you saying if it is in use in the facilities of the person's 
employer, they could do it themselves? 


Mr. Bailey: It means design of machinery or equipment. 
Engineers are only required for design. It may not say design; it 
may say ''an act that is within the practice of engineering," but 
that essentially means design in this case, design or evaluating 
the performance of, etc., in a professional way. 


Mr. J. A. Taylor: You would not need an engineer to put 
a new handle on an axe then. 


Pua LLY eNO. 


Mo, ween tayLOrs in, other, words, if you replace what is 
there, you are okay. It is when you start introducing new features 
presumably you have a problem. 


Mr. Bailey: If you introduce new machinery, the design 
of which requires application of the principles of engineering, 
you should use an engineer. 


Mr. Renwick: Semantically I guess the distinction you 
are making, is to, change the word "for'’ to the word "in" so that’ it 
reads "doing an act that is within the practice of professional 
engineering in relation to machinery, equipment...in use in the 
facilities of the person's employer in the production of products 
by the person's employer.'' That would not require a professional 
engineer, but an act in relation to machinery ‘for use in the 
facilities,'' that is, new equipment, would. It seems to me to be a 
very refined distinction. 


Mo. aba ULeVew | athink ..Or. and in. are. both--—the 
distinction is simply that to have and operate machinery does not 
require a professional engineer--it is not “an act that is within 
the practice of professional engineering''--but to design new 
machinery, if it is beyond simply inventors or normal design 
skills and requires application of engineering principles, it 
should be designed by an engineer. 


Meo nenweGk aMn. Coairman, | Cannot clarity it ror, Mr? 
Reid any more than I have. 


Sep. ils 


Mr. Chairman: Thank you, Mr. Renwick. There being no 
more questions, perhaps we could proceed to your next concern. 


Mr. Bailey: The second point concerns the procedure for 
the election of officers within the association. This is currently 
a matter to be dealt with by regulations. 


To refresh everyone's memory, regulations are passed by the 
council of the association and subsequently approved by the 
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minister and the Lieutenant Governor in Council. The bylaws, on 
the other hand, are passed by the council of the association and 
approved by referendum by the association's membership. 


We believe it is clear in the act, and I think we have had 
it confirmed to us, that the bylaws are intended to relate to the 
internal affairs of the association and the regulations relate to 
matters that are of public interest, how the association conducts 
its public-interest functions. We see no logical reason in 
principle why the question of how the association goes about 
electing its officers should be a matter for regulation. It is 
obviously an internal matter and it should be dealt with by bylaw. 


Beyond the question of principle there is an underlying 
issue that makes it significant to us. The question of how the 
officers should be chosen within the association has been a 
subject of controversy within the association for some years; and 
incidentally, we outline this controversy at length in appendix C. 


There is a proposal that has been supported by what we like 
to call the establishment in the council. The association's 
proposal was that the officers of the association should be chosen 
from within and by council--that is, indirectly rather than 
directly by membership. It was first proposed in 1976 as a result 
of a committee. 


The first time in council it was thrown out; no one was 
interested at all. It came back with a council that had, in our 
view, fewer employee engineers, and that time it was sent to the 
membership. The decision was, "Okay, we are in favour in 
principle, but we will let the members decide." The members did 
not vote in support. This, we understood, was supposed to be the 
question that we decided by what the members felt. The members 
were not in favour, so we thought that was the end of it. 


Incidentally, we have opposed this change all along because 
we think, first, it will make the council of the association less 
effective. I believe the democratic procedure is the best way to 
generate a vital, active and effective association executive. 
Second, we think it will tend to stifle dissent and enforce 
conformity with the establishment view in council. Finally, we 
think it is intended to reduce--not only will reduce but is 
intended to reduce--the number of employee engineers on council. 


The underrepresentation of employee engineers on council was 
documented in the POC staff report; they specifically noted the 
underrepresentation. This new legislation should be moving to 
things that encourage increased representation, a more balanced 
representation. On the other hand, putting this in regulation 
leaves open the possibility that a procedure that is not favoured 
by the majority of members can be adopted by council and approved 
by the minister and the cabinet. 


I might say, without attacking the minister himself, that in 
a matter like this it is likely to be rubber stamped, because the 
minister has no real interest. If the association's council comes 
along and says it wants this procedure, why would he look at it 
twice? Hei.isusimply, going toraccepc. it. 
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We believe the question should be put over into the bylaws 
and left to the members to vote on if changes were proposed. 


Mr. Chairman: Are there any comments, or shall we move 


on to the next issue? 


Hon. Mr. McMurtry: Move on to the next issue, I think. 


Mr. Bailey: The final issue is that we have a couple of 
Suggestions in relation to the language dealing with the 
regulation of practice. The first one deals with the requirements 
with respect to delegation and supervision. 


The new act in section 17 provides specific requirements 
that wece along the lines proposed by the POC relating to the 
degree of direction and supervision required by a professional 
engineer when nonengineers are doing engineering work under his 
authority, but there is nothing specified in the act with respect 
to engineers in the situation in industry. 


The POC recommended language with respect to both 
SiCuatloOnSsssandeweatninksi teissunrortunaté, it wwas.left Jout...It is 
not simply a question of a technicality. We have had experience in 
the past, though not recently, where there have been abuses by 
senior engineers in a corporation, for example. It was identified 
that drawings and specifications that needed to be stamped would 
be stamped routinely; in one particular case I can think of 2,000 
gpauiges which were done over the weekend, just one after the 
other. 


These kinds of abuses led the Quebec act to have a 
requirement that the exemption for engineering work to be done by 
nonengineers would be for only those working under the immediate 
direction of an engineer who assumed responsibility. 


We do not think that is fully necessary in an employment 
environment. The council of the association in 1978, I think--and 
it is in appendix D, which is on the last page--looked in some 
detail at the whole question of delegation of supervision in 
engineering work and came up with guidelines which are for the 
information and guidance of the professional engineers. 


The particular parts we note are the distinction made 
between work that involves novel applications of engineering 
principles. When you are doing something new, the guidelines 
require close and continuing personal direction and supervision. 


These are the words adopted in the act for consultants. For 
more routine work, which is commonly called "handbook 
engineering,'’ and where it is the practice to have technologists 
and technicians just under the general direction--you are not 
required to be sitting on top of them every day--the guidelines 
simply say the engineer should be able to maintain an adequate 
knowledge and control of the work being done under his 
responsibility. 


We think that distinction can be left in the regulations, 
but we do think it is important to avoid abuses and 
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misunderstandings. For example, someone comes along and says: ''Why 
should I be required to provide personal direction and 
supervision? Nothing in the act says I have to do it." "Yes, but 
your association has guidelines." "I did not know that. No one 
drew my attention to that." 


It should be in the act, so under clause 12(3)(b) we have 
proposed the addition of the words, "and who maintains an adequate 
knowledge and control of" before the words, "the services within 
the practice of professional engineering to which the act is 
related." That simply will introduce the required element that you 
have to maintain adequate knowledge and adequate control of the 
work that is being done under your responsibility. Otherwise, you 
are left with a jurisdictional vacuum. There is no requirement. 


The other area we would like to draw to the committee's 
attention is the provisions relating to unauthorized practice. We 
drew the POC's attention to the fact that, as currently set up, 
the APEO has a lot of problems dealing with an employer, dealing 
with an employee-type situation. 


The association has said it does not have a lot of trouble, 
but in theory if the APEO comes along and someone is doing 
unauthorized practice, working for an employer, and the APEO wants 
to investigate it, there is nothing to stop that employer from 
saying: "Take off. I am not interested. You cannot come in my work 
place and I am not going to supply you with any drawings the basis 
of which will set up a prosecution of my employees." 


That is the first thing. The association does not have any 
power to ask for the drawings. 


SLO pins 


The second thing is we think the current approach of 
prosecuting individuals taken by the APEO in many cases misses the 
mark. It is not the individuals who are doing engineering work and 
should be doing engineering work, it is the employer and the 
practices of the employers, the whole structure in the work place, 
that says: 'Where do you have engineers who are taking 
responsibility? What supervision do you have?" These are the right 
questions to be asking. 


As it is, the association can only ZO along and prosecute 
some poor individual whose employer said, 'You are now going to be 
the design engineer." He replied, "I have not got the title," but 
the employer said, "Do you want the job or don't you?" He then had 
to take it. The employer made the decision, and the employer is 
the one APEO should be dealing with. 


We support one of the recommendations under the POC report 
that the association be given the power "to seek from the 
Divisional Court a cease and desist order against any person, 
corporation'--and it goes through a lot here. 


In addition we Suggest that the association have the 
power --and this janguage is adopted directly from the Quebec 
Engineers Act--"'to appoint an investigator to enter at any 
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reasonable hour upon the premises where the practice of 
engineering is or is likely to be carried out for the purpose of 
verifying whether the provisions of section 12 are being followed." 


The comments we have had from both employers and engineer 
groups in Quebec where they do this sort of thing is that it has 
caused no problems at all. Normally capable engineering employers, 
responsible employers, have had no trouble satisfying the Quebec 
order to ensure that the intent of the act has been carried out. 


As it is now, the association totally lacks any power in 
this respect. We think that is a deficiency the act should cure. 


Mr. Renwick: Perhaps the Attorney General or Mr. Fram 
would answer the question of why the election of officers is by 
regulation and not by bylaw. 


Mr. Fram: It has been customary to put them in the 
regulation-making authority. In addition, because you want some 
ability to scrutinize the distribution within the profession of 
officers, right now the act requires election or appointment of 
persons from various branches of engineering, the seven branches 
of engineering you heard about earlier. 


The regulation power was felt to be the most appropriate 
mechanism to ensure appropriate distribution of representation. 


“Mr. Laughren: Is that standard in other professional 
organizations? Are they standardizing them? 


Mc thrameiat do noes cian it 1Ss."a¥’particular “isste.-lt' ts 
just the way it was drawn up. 


Mr. Laughren: No, I meant other professional 
organizations-- 


Mr. Fram: They have them set out in regulation. 


Mr. Laughren: They have then. 


Mr. éfram:i ly do: not iknow “fr that: is ‘uniform alt could 
vary. It is just the way it happened here. 


Mr. Bailey: Are you saying there is a public policy 
content as to how the officers are chosen? 


Mr. Fram: There are public policy concerns about how the 
officers are elected. That was seen in the structured way the 
previous act was set up to create appointments; for example, the 
existing Architects Act has electoral districts. There has been a 
concern by the government over time about how these bodies are 
elected to ensure fair representation. 


Mr Dalley: (is .itsnot also a concern of the members? How 
do we get our input? 


Mr. Fram: I believe it is a practice that will continue 
in future. Changes in regulations will be circulated to members 
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before they are brought to the Attorney General for consideration. 
Mr. Bailey: We will hotfoot it in with a brief then. 


Mr. Renwick: In the drafting of the bill, were you going 
on tradition or were you going on some solution of what is 
referred to in the submission to us as the longstanding 
underrepresentation on council of employee engineers? 


Mr. Fram: We were going on tradition. I do not think we 
had any particular thing in mind. At least, I cannot cemember one 
at the moment. 


Mr. Renwick: It says the Professional Organizations 
Committee recommended that the association should frame provisions 
to ensure reasonably proportionate representation of employee 
engineers on council. Is there any assurance that will be done? 


Mr. Fram: I assume their new regulations, which we have 
not yet seen, will do that. 


Mr. Bailey: Maybe I can add another consideration for 
the committee. One thing that alarmed us intensely was the 
discussion draft of this bill. We must remember we had this long 
fight within the association itself as to whether the officers 
should be elected by the membership directly or whether they 
should be determined by the council indirectly. It had been a dead 
issue in the association. 


The discussion draft had the proposal that the officers 
should be selected indirectly. That suggested to us that the 
Ministry of the Attorney General and possibly the Attorney General 
himself were listening to views from the association, from either 
the establishment or the staff, that were not representative 
either of the view of council as a whole or the general 
membership's view. It was this reason that led us to be 
particularly concerned about having it left simply to regulation. 


If they have the inside track, why will they not have the 
inside track in the future? As members, what could we do? It just 
goes on right on through as a change. 


Mr. Fram: In this connection, the discussion draft did 
provide what you suggested. The result of the response from 
the Federation of Engineering and Scientific Associations and 
others was a change. 


Mc. Bailey: You left it to council to propose something 
to the Attorney General and for him to approve it, but as members 
we still do not have any input, nor is there anything in the act 
that says the election shall be such and such. If you want to have 
input and not have it solely by the association, put it in the act 
that they will be elected directly, if that is a concern. 
Everybody gets an input then. 


Inter jection. 
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Interjection: Yes. That is the way it was previously. 


Mr. Renwick: I suppose what we are hearing is that the 
internal feuds that reverberated throughout this organization for 
many years, and of which we hear bits and pieces from time to 
time, basically are going to continue under this legislation. They 
may have solved the problems with their fellow professionals, the 
architects, but they have not solved the internal problem of the 
division between employee engineers and nonemployee engineers. 


Hon. Me. McMurtry: They each have an equal vote, do they 
not? 


Mr. Bailey: Each has an equal vote. 


Hon. Mc. McMurtry: There may be problems with any 
democratic system as to those who are elected. I know even some of 
us around this table occasionally hear that we do not always 
represent the views of our constitutents to the extent some of 
them think we should. That is an understandable criticism. 


As I always say to my constituents who are not happy about 
my support for something, in the final analysis my most demanding 
constituency is my own conscience. It seems to me it is a question 
of the employee engineers electing people to their association. 


Mr. Bailey: This comes to -the-guts of it if someone runs 
for council. Some people run and serve a year or two as regional 
councillors and then step off. I will be quite honest; such a 
person is not likely to be very concerned about the fact his views 
differ from those of the members because he does not have the 
interest a member of the Legislature has in getting re-elected. 


AV ee 


The chap who is running for vice-president and eventually 
president, who wishes to have the honour and prestige of being the 
president of the Association of Professional Engineers of Ontario, 
is more responsive. He does have a great deal of concern and he 
does listen to the input from his members. What is proposed in 
indirect election is to lose that. We have the right to vote only 
for the regional councillors, and those people who are most likely 
to be interested in continuing elections are no longer elected 
directly. That is why this issue is important to the democratic 
functioning of the association. 


If it were proposed, for example, that once a government is 
elected, it should thereafter appoint its members, those who wish 
to get on, or appoint those of the Legislature who wish to run 
again in the new Legislature, I think most of us would feel that 
is-- 


Mr. Laughren: Appointed to cabinet. 
Inter jections. 


Mr. Chairman: Could we move on a little? 
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Mr. Elston: Basically I think we are getting at the 
question I was going to ask. How do these people have their 
concerns about the election of officers dealt with under the 
regulations? I have seen an indication from the people who have 
spoken to us previously that they do not fall in line with 
everything that has just been said here by these witnesses. It 
seems to me there is a very sharp divergence of opinion, and I do 
not know how you decipher it in a regulation battle unless you 
lock them in a room for two or three days and the winner comes out. 


Mr. Fram: I have not seen the regulations yet, but I 
understand that the regulation governing the election of the 
president will continue for the time being until there is some 
change in the regulations. In the first regulations it will be an 
election to office because it has not yet been supported. 
Thereafter, all those regulations, I understand, will be 
circulated to members so they will be able to send the Attorney 
General a statement. 


Mr sBailey :-.l hear, what yOu ane saying. buc Tt have given 
you background, and if you read through appendix C you will 
understand our concerns on this. We would much rather see either 
the protection of having a bylaw or else a specific provision for 
the election of officers within the act. 


The current association council has adopted what I 
understand is a compromise proposal: that out of the three 
officers, two would be elected and one would be appointed from 
within council. It is called a compromise proposal, and I think it 
looks like something that may not stand the test of time. 
Certainly we are not unhappy with it, as two thirds of the 
officers, including the president, are elected directly by the 
members. 


We have a lot of insecurity on this issue because of the way 
this proposal, which has not had support in council and has not 
had support from the members, has reappeared about four times. In 
fact, we call it the Lazarus proposal because it just keeps coming 
back to life. 


Mr. Elston: After it has ascended to the Attorney 
General and he has been able to pass down material, I presume 
after the first election, perhaps it will be up to the profession 
to deal with it or somehow they will deal with it. I do not know 
how we could legislate what is going to happen any better than you 
eople getting together or not getting together, as the case may 
e. 


Mr. Bailey: They never consult us. 


Mr. Elston: Ther evwill ‘be aicirculation atu least.a One 
hopes you will be able to get involved in that circulation. 


Mr. Renwick: I would simply ask Mr. Fram as draftsman of 
the bill to Took at the provisions of subsection 46(2) and why 
there is not some conformity between those who are entitled to 
indemnification and the provision relating to immunity, for 
example. It would seem to me that there should be some 
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consistency. If a member of the association, for example, were to 
Carry out some act, perhaps he should be mentioned as well in 
subsection 46(2) as being entitled to indemnification. 


Mr. Fram: You would then be on the committee. 
Mr. Renwick: You never know. 


I take it also that subsection 46(1), for practical 
purposes, means that no member of the public has any recourse for 
failure to carry out the principal provisions of the practice of 
engineering with respect to the safeguarding of life, health, 
property or the public welfare. 


Mr. Fram: Provided the actions are done in good faith. 
Mr. Renwick: Yes, or they fail to do them in good faith. 
Mriesti riam withati ris: rive bh ti. 


Mr. Renwick: I am not suggesting it should be, but I 
think it should be very clear this does not give rise to any right 
for any member of the public. If this association defaults on its 
professional responsibilities, there is no recourse to that 
association. 


Hon. Mr. McMurtry: You mean you cannot sue the 


association-- 
Mr. Renwick: Yes. 


Hon. Mr. McMurtry: --any more than anybody can sue the 
Law Society of Upper Canada, the College of Physicians and 
Surgeons of Ontario or the Ontario Association of Architects. I do 
not think anybody has seriously suggested--perhaps they have--that 
there should be some cause of action in relation to members of an 
association with respect to carrying out their governing 
responsibilities. I think you might have trouble getting people to 
serve if that cause of action were provided. 


CANADIAN SOCIETY FOR PROFESSIONAL ENGINEERS 


Mr. Chairman: The fourth witness is the Canadian 
Society for Professional Engineers. Greg McNeice, professional 
engineer, is president. Would you introduce yourself and your 
colleagues. 


Dr. McNeice: Mr. Chairman, I am Dr. Greg McNeice, 
president of the society. I have with me Mr. Peter De Vita, Mr. 
McInroy and Mr. Aktar who are members of our board. 


I want to thank you for the opportunity to come and speak to 
you and to the committee this afternoon. I see all the committee 
members have a copy of our submission and I will refer to that 
occasionally throughout my presentation. 


I would like to draw to the members' attention pages 15 and 
16 at the very outset since they explain what this society is all 
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about, -its origin and sits functions. <~Briefily art would Like to 
focus your attention on page 16. You will see this society is to 
professional engineering what the Ontario Medical Association is 
to the medical profession and the Canadian Bar Association is to 
lawyers. We are here today representing a society which is 
concerned solely with the self-interest aspects of the profession. 
Our membership is in excess of 3,000 and is composed of registered 
professional engineers in Canada. 


3:30 p.m. 


I would like to read the presentation to the committee so I 
can focus on the major issues we have and, in doing so, point out 
specific items within the presentation, which is the document 
before you. I might add the document itself is constructed so that 
the first eight pages up to the end of recommendations, page 8, 
are the essential aspects of our submission. The basis of these 
recommendations and additional material are contained in the 
appendices. 


This society fully endorses the principles of Bill 123 and 
it equally supports the objects and their format, as they appear. 
We are well aware of the difficult task that Mr. Steve Fram of the 
Attorney General's office had in writing this act. We not only 
compliment him on his effort, but also thank him for accepting 
this society's recommendations concerning the objects of this act, 
as put forth to the Attorney General at a meeting held last 
January among Mr. Fram, this society and the Association of 
Professional Engineers of Ontario. 


However, on the basis of the provisions of this bill, as 
they are written, the bill is dangerously flawed for the following 
reasons: It contains contradictions; it has irrelevancies to the 
purpose and objects; it has potential divisive aspects; and it has 
infringement on individual rights, thus rendering it liable to 
challenge. For these reasons, we appear before you today. Without 
appropriate amendment of this act, as written, it could jeopardize 
the integrity of our profession, ruin the public image and, above 
all, lead to governmental licensing control. I am certain that 
each of you, as honourable gentlemen, would agree that if this act 
can be amended to prevent this, it should be. 


This society has provided the committee with copies of a 
document which, when read in its entirety, explains in depth the 
basis of its recommendations. Eight specific recommendations are 
made on pages 4 through 8. We ask that five clauses be modified 
and three be deleted, or at least modified as indicated on those 
pages. 


I would like to review the submission with you and answer 
any questions you may have. To provide you with an overview of the 
Submission, I will make the analogy between the writing of a good 
act and the construction of a four-legged table. 


If you remove one leg, the table will itself remain 
standing, but its function will be seriously impaired. The three 
remaining legs will share the load if they are properly positioned 
and secure. The three basic legs of this bill are provided through 
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the statement of principle, the constitutionality of its content, 
and the language used therein. If the act is constructed with 
these three essential supports. in mind, the initial stability of 
the act will be provided. 


The fourth and final consideration relates to how the act is 
interpreted and administered by the licensing body. It is 
fundamental to the passing of this legislation that the image of 
protecting the public be preserved. This preservation requires 
Clear evidence of sound professional integrity through the 
demonstration of competence in the administration of the act. 
Therefore, it is paramount that this bill be corrected so as to 
provide only one interpretation, and that is to serve and protect 
the public, and for no other purpose. 


With reference to leg one, I draw your attention to page 2 
of the submission relating to the principle underlying this bill. 
The act should be reasonably consistent with the principles 
enunciated in the first reading of the bill on November 17 by the 
Attorney General, in which he said: 


"It is by now axiomatic that self-governing licensing bodies 
exist only to serve the public interest. The financial or other 
interests of their members should not be a concern. The economic 
benefits that may inure to the possessors of a licence are a 
possible byproduct of licensing, but it is not a reason for the 
Legislature to confer the licensing power on a self-governing 
Reparation. « 


The provisions under regulations and bylaws should entirely 
pursue the objects. Indeed, had the provisions of this bill been 
written in reference to the objects, we would not be here today. 


I draw your attention to paragraph 8(1)21 of the bill on 
page 11, which says, "authorizing the making of grants for any 
purpose that may tend to advance knowledge of professional 
engineering education, or maintain or improve the standards of 
practice in professional engineering or support and encourage 
public information and interest in the past and present role of 
professional engineering in society." 


Basically, this allows image-building of the profession. 
There is nothing wrong with this in itself, but is it the role of 
the-- 


Hows Mr. tMcMurtoy ort iit fis successful they might “share 
their success with the lawyers as to how we might go about 
improving our image. 


Mr. Laughren: It is too late for that, Roy. 


Dr. McNeice: Perhaps the Attorney General might like to 
hire an engineer to look into that. 


There is nothing wrong with this, but is it really the role 
of the licensing body to do it? Surely not. There is already a 
multitude of organizations in effect, as well as industry itself, 
actively engaged in this type of activity. We suggest that the 
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particular clause should not contain the provision for things such 
as encouraging "public information and interest in the past and 
present role of professional engineering in society. 


The question is, what has this to do with protecting the 
public's interest, with serving and protecting? This basically is 
a self-serving item. We recommend, therefore, that it be deleted, 
or at least be modified to state, "authorizing the making of 
grants to advance knowledge of professional engineering, or 
maintain or improve the standards of practice in professional 
engineering." 


Second, I draw your attention to paragraph 8(1)24 of the 
bill on page 12. I would pose a question on this clause. What has 
this to do with serving and protecting the public interest? The 
paragraph reads, "providing for group insurance plans, other than 
for professional liability, an employment advisory service and 
retirement savings plans in which members of the association may 
participate on a voluntary basis." 


These are clearly self-serving. There is no question about 
that. There is no need for interpretation. These are economic and 
financial benefits to the profession and, as written, are a direct 
violation of the principle enunciated by the Attorney General. 


3:40 p.m. 


The previous act did not contain these provisions. Why now? 
Is this not a clear indication of an expansion of services? In 
fact, we contend that this should be deleted. 


If the intent is not to expand services, then this clause 
should be amended to reflect the existing services; if it is not 
intended to expand, then it should be clearly written as such. So 
our recommendation is that it be deleted. It is not necessary in 
Seay act. It has nothing to do with serving and protecting the 
public, 


Mr. MacQuarrie: Excuse me just a moment. On that aspect 
one thing the association mentioned during the course of its 
presentation was the tremendous number of students who have 
graduated during the past two years who are unable to find job 
placements to qualify for membership in the association. 


Where would you place the role of an employment advisory 
service in respect of that group, which is very much in need of 
some advice? Would it be with the association or would it be with 
a group such as yours? 


I know the law society in a similar way sends out 
questionnaires on articling and all the rest of it to try to place 
students. With all due respect, I think some advisory role is 
necessary somewhere if these young people hitting the job market 
are to be served or helped. 


Dr. McNeice: There is no question about that. Indeed, it 
is the professional responsibility of all of us as professional 
engineers in practice to do something for this type of situation. 
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This very society of which I am president is set up so we can 
provide services like that. We do not have them available at this 
very moment except on an individual basis, but the object we have 
in our society is exactly to serve the professional engineer. 
Students can be nonvoting members of our association and they can 
come to us for all kinds of assistance. 


Mr. MacQuarrie: But to my mind there is a public 
interest here, too, in seeing those students placed. You say the 
act should be directed to-- 


The Vice-Chairman: If I may jump in here, Mr. 
MacQuarrie, let us first allow the people to continue with their 
presentation. I have you down as a questioner. 


Mr. MacQuarrie: I will interrupt at that point. 


The Vice-Chairman: At least you have given notice that 
you have some concerns in that area. 


Dr. McNeice: If I may go back to the clause on group 
insurance plans and other items such as that, if that is not 
deleted, because it is self-serving, at least it should be 
modified to reflect existing services such that these services 
will not be expanded in the future. 


This morning you heard the president of the association 
indicate that there is no intention to expand, so we recommend 
that the word "existing" be introduced in paragraph 8(1)(24) and 
that it read: "providing for existing group insurance plans, other 
than for professional liability, and existing retirement savings 
plans in which existing members of the association may participate 
on a voluntary basis." 


I make the point here--and this is important--that if new 
members coming into this association are also allowed to take 
these services on, then it is our interpretation that in fact this 
is an increase in those services. In other words, if something is 
already in place for historical reasons, there is no reason to 
allow it to continue forever. It will be well served if we have 
other self-serving organizations such as ours to do these kinds of 
things. I try to make the clear division between the licensing 
body and the self-serving; lawyers and medical doctors have then, 
and we now are here and available to engineers. 


The second leg relates to the constitutionality of the act. 
The question of constitutionality is now pertinent in the light of 
the Canadian Constitution. No part of the act should infringe the 
rights enshrined in the federal Charter of Rights and Freedoms. 
The Attorney General has recognized this necessity. 


If the act allows a licensing body to undertake self-serving 
activities, of which perhaps entrenched membership in other 
Organizations may be an example, does the act infringe on the 
rights of freedom of’ association? 


There is no longer a place simply for opinion on this 
matter. As of October 27, 1983, Mr. Justice Galligan set out the 


30 


acid test. I refer you to the three-judge decision. The acid test 
itself is outlined on page 13 of our submission, if you would like 
to turn to that page. This was a decision of three judges which 
basically stated that at least part of the Inflation Restraint Act 
was unconstitutional. 


Now I refer to the bill, page 11, paragraph 8(1)19, 
"respecting membership of the association in other organizations 
tne objects of which are not inconsistent with and are 
complementary to those of the association, the payment of annual 
assessments and provision for representatives at meetings." 


Does the licensing body need to be a member of other 
organizations to serve and protect the public? This suggests an 
inability to conduct its own affairs. 


Will it join the Association of Polish Engineers in Canada, 
the Society of Ukrainian Engineers and Associates in Canada, or 
any number of other engineering organizations that are listed on 
page 27 of our submission? There are innumerable technical 
societies and other types of serving societies and self-interest 
societies. Indeed, it could even join the Canadian Society for 
Professional Engineers, which is a self-serving organization. 


The association currently has membership in the Canadian 
Council of Professional Engineers, which is a national 
organization with objects not consistent with those of the present 
act. The words of this paragraph not only allow continuation of 
this membership, but provide the right to pursue other 
memberships. This imposes mandatory membership of the individual 
professional engineer as a licensed member of the association. 
Such imposition is a violation of the federal Charter of Rights 
and Freedoms. 


Freedom of association is an individual right and not that 
of any organization. Any imposition resulting from paragraph 
8(1)19 begs the question of the constitutionality of this bill. 
This clause should be deleted or at least modified as per the 
objects of the act. Any membership taken by the association in 
Organizations whose objects are not consistent with the principle 


object of Bill 123 would render the licensing body liable to 
challenge. 


If the clause is not deleted as we recommend, our 
modification states, "respecting participation of the association 
in other organizations the objects of which shall be consistent 
with the principal object of the association." 


3:0) ps i. 


The third leg relates to the language of the act. I draw 
your attention to pages 9 and 11 of the bill, subsection 8(1), 
paragraphs 1 and 19. Page 11 contains paragraph 19. The bill at 
two key places uses the words "not inconsistent with this act." 


Subsection 8(1) says, ''The council may pass bylaws relating 
to the administrative and domestic affairs of the association not 
inconsistent with this act and the regulations and, without 
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limiting the generality of the foregoing...."' Paragraph 8(1)19 
says, "respecting membership of the association in other 
Organizations the objects of which are not inconsistent with and 
are complementary to those of the association, the payment of 
annual assessments and provision for representatives at meetings." 


We recommend that the words "not inconsistent" be changed to 
"snall be consistent" with the objects of this act. The language 
of the act should be positive, precise and specific and should not 
give rise to ambiguous or multiple interpretations. Traditional 
rules of the English language should be applied to limit it to 
Strict interpretation. 


The phrase "not inconsistent" is a double negative giving 
rise to speculation on its interpretation and creating confusion 
in council, in court and in the public. The society recommends 
that the word "consistent" be used instead. It is positive, 
specific and has only one interpretation. 


Again, the words "not inconsistent" allow one to do things 
otner than those in accordance with the objects. This undermines 
the very purpose of having objects in the act in the first place. 


I ask you, gentlemen, if, after this act is passed--if it is 
left in its present form--the association decided to open a public 
travel agency or to own and operate a public restaurant or an 
investment club, would these things be considered not inconsistent 
with the objects? The extreme example would be membership in a 
political organization. They are certainly formed for the public 
interest. 


Hon. Mr. McMurtry: We are prepared to pass that. 
Interjection: We have had enough, eh? 


Hon. Mr. McMurtry: We think there may be membership in 
certain political parties that is inconsistent with the public 
interest, but I do not think we will get unanimity about that. 


Dr. McNeice: Unless the act is clearly written and the 
double negatives are replaced by a single positive, such as the 
word "consistent," the act will be subject to more than one 
interpretation, and this will obscure the focus on the principal 
PucpUSce-OLMUhis act, which +s .'lo serve and. protect’ thezpublic.sit 
will make the act more difficult to administer. 


With that I complete my presentation, and again I thank you 
for the opportunity to speak. 


Mr. Gillies: Dr. McNeice, I do not know if you were here 
this morning, but I think some of the questions you have raised 
were certainly on the minds of a couple of the committee members 
this morning. 


With respect to what seems to be the double role of APEO 
both in being the licensing body and to an extent in taking on 
some of the attributes of an interest group-- 
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I forget the figure on how many professional engineers there 
are in the province. Can tell me that? Is it 50,000? 


Mr. Fram: Fifty thousand. 


Mr. Gillies: How many of those engineers are members of 
your organization? 


Dr. McNeice: There are at present 3,200 plus. 


Mr. Gillies: I am looking down the list appended to your 
presentation. Are there any organizations on this list that would 
be larger, or are most of those very much interest groups of a 
couple of hundred or a couple of thousand people? 


Dr. McNeice: A lot of these are technical societies, 
except, of course, the Polish engineers. I am not sure. I imagine 
some of them would be large but still in the hundreds. Do we have 
the chemical institute here? 


Interjection: We have the Canadian Society for Chemical 
Engineering. 


Mr. Gillies: As I see it, the problem in drawing an 
analogy to the medical or the legal profession is that in each of 
those cases you have a professional organization, the law 
association or the medical association, of which the vast majority 
of the people in that profession would be members. They can 
purport with some legitimacy to speak for the members of that 
profession, although there certainly are individuals who are not 
members and who would take issue with that. 


I accept a lot of your argument about the desirability of 
splitting these roles. It was not even spoken against by the 
president of APEO at the time your organization was founded. In 


fact, it was supported, as I read in the letter you quote from in 
the report. 


What could we do in this legislation that would strengthen 
the role of a separate interest group and perhaps lead to making 


more of your professional engineers want to be members of such a 
group? 


Dr. McNeice: Before I answer the question directly, I 


want to make a statement concerning the background to the 
question. 


It may not be generally realized by the members of the 
committee that the engineering profession, as opposed to the 


medical and legal professions, has the majority of its members as 
employees. Let us say 80 per cent of engineers are employees. 


Just the opposite is true for the other professions. 
Obviously many years ago the other two professions organized 
themselves for self-serving purposes. The engineers, because the 
majority of them were employees, did not do that. The licensing 
body continued to function and a few engineers wanted these 
things, so the association took on the services. 
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We are now at the point, and I think it is quite 
Significant, where we can sit here today and say we have 3,200 
voluntary professional engineers who have joined and supported our 
society. There are quite a large number of engineers now who 
really do want to have a separate, self-serving organization. That 
is why we formed in 1979, and that is why we are here today. I am 
confident that as things go on, we will improve in our services 
and also in our size, because the engineers will see the need. 


To come back to your specific question, we are not here 
today to demand anything. We want to make this profession serve 
the public as strongly as possible and to reword and present a 
bill in which there is no possibility of a misinterpretation. 


We want to remove the portions that can be interpreted as 
self-serving items, and some of them are direct, and provide 
wording throughout this bill such that anything that is written 
after the objects must follow in accordance with those 
objects--the regulations and the bylaws and anything else that is 
done, if you refer directly to the objects, and for no other 
purpose. From the legal point of view it is extremely important to 
put the qualifier in. 


As this bill stands now, it does provide, and it will over 
the next decade if it stays like this, ample opportunity for 
expansion of the serving aspects of this licensing body. The fact 
that we have words like "not inconsistent''--perhaps it sounds 
rather trivial--means the association could form all kinds of 
other things and do all kinds of other things as long as they are 
not inconsistent with the objects. It does not mean it has to be 
consistent with the objects. That is the fundamental difference. 


4 p.m. 


What can we do to have a better self-serving organization 
for the engineers? Quite frankly, we can write the bill so that it 
limits it to the licensing aspect, protects the public and gives 
the association the full right, and we support that. We do not 
want any possibility of a loosely written act for our association. 
I am a member of the APEO and I want this to be strong and well 
written for the integrity of the profession in the eyes of the 
public. It is as simple as that. I think I have answered your 
question. 


Mr. Gillies: I think you have and I thank you. 


I have just a couple of specifics, and I am not talking 
about possibilities but the situation as it exists now. In two of 
your recommendations, you mentioned publications in sections 8 and 
9, the capacity or power of the APEO to establish publications. 
Can you give the members of the committee an idea of what is being 
done now and what, if anything, you are seeing in the publications 
that you feel is inconsistent with the aims of a licensing body? 


Dr. McNeice: Could Metuicn: thateover toumrs. Aktar: to 
speak to what is available? 
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Mr. Aktar: At the moment, the association publishes one 
journal as I mentioned. It is very good, very glossy, very 
informative and it contains part of a project which gives 
information about council proceedings and disciplinary 
proceedings. Beyond that, it is journalism. 


In the past, a libel suit was incurred with that. Some 
members do not like certain aspects of that journalism, whether it 
is the peace movement, nuclear war or anything of a political 
nature. Just to keep the integrity of that journal in the 
dimension of any publication, it is our view it would be best if 
that publication just zeroed in about the disciplinary hearings, 
council proceedings or other matters of interest which are under 
the act. Then it does not put the staff or other people in the 
embarrassing position of accommodating people who may have radical 
or other views and ask them if they will print that. It is just to 
give a sense of direction. 


Mr. Gillies: Is there a reasonable amount of what you 
would consider political content in these journals? 


Mr. Aktar: You can construe that from the way it is, but 
I think the main thing is you can save a lot of problems within 
the profession if that publication, just like other professions, 
legal and medical, has the privilege to proceed with the council's 
disciplinary hearings or other matters which are under this act. 
It does not become a journal, either political or anything else. 
rh a8 just to give a clear direction and this can help a great 
eal. 


- Mr. Gillies: Very briefly, can you give us an idea of 
what the libel proceeding was about? 


Mr. Aktar: This proceeding? 
Mr. Gillies: The libel. 


Mr. Aktar: A few years ago the letters to the editor 
column was used by some members, allegedly to libel some 
councillor who was running for election. The case was brought to 
the court but it was withdrawn. 


Nevertheless, the staff was put in a very embarrassing 
position. Either they publish the letters or articles and they are 
damned, or they do not publish them and they are damned. This is 
the kind of situation which can arise. Currently, there is a 
debate going on about whether there should be nuclear war, 
disarmament, things like that. What we are saying is that if the 
direction is clear that the publication of the association will 
cover the matters under the act, then the staff can tell the 
people, "Look, if you have any political view, you can go to the 
public press, but do not come to us." At the moment they are 
obliged to satisfy any member who wishes to communicate his views 
on any subject. 
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Mr. Gillies: Through these publications, though, the 
association 1s not taking a stand on these issues, is it? It is 
just a forum to allow the various opinions of members to be heard. 


Mr. Aktar: For example, again innocently and very 

honestly, three years ago the president of the association took a 
stand on the shortage of engineers, which was fine at that time 
perhaps. Things were different at that time. It was meant with 
good intentions. Yet now we are faced with unemployment and an 
oversupply of engineers. The licensing body should not be in that 
position. The point we are making is that you can save a lot of 
embarrassment by clearing the direction of what the publication of 
any licensing body should be. 


De® MeNeice-.  owould- lust 11ke to- add *to-that,*ftirst o£ 
all, in order to inject the proper wording again to make sure that 
those types of publications and what have you follow in accordance 
with the objects, you will see in the recommendations that we have 
again stated, "for no other purpose or object." 


The main thing here, and what concerns the society, is what 
is the public's perception of these kinds of publications. 
Recently, there have been articles in there on not necessarily 
totally technical things, but technically related items. As I have 
indicated at the back, there is a multitude of organizations in 
whicheyouccans=pUtuthat sore of thing. 


When people start to see this, and they realize that the 
legislation has been written in order to protect the public and 
what have you, they start asking the question, "What is this 
association doing with its publications by expanding them to all 
these other things?"' This question is going to be asked--there is 
no question about it--and it jeopardizes the very integrity of the 
profession. 


MelteueAletaylor: Just.on. this: point, on publicatron sas 
I see your argument, your broad argument would appear to be that 
you subscribe to the philosophy and concept of a self-policing 
profession. That being so, you want to ensure that nothing 
undermines the integrity of that image which is projected to the 
public. I think you have made that point. Therefore, you want to 
be very meticulous in ensuring that anything that might come into 
conflict with that and be seen as self-serving as opposed to 
public serving should be eliminated, if I get what you are saying. 


Dr. McNeice: Yes. 


Mc Vue Avedaylor: 71 think “therAttorneyrGener al mentioned 
image and the image of another profession, which some members here 
are members of, perhaps not being as good as the image of your 
profession, but I would think it would be important, if you are 
going to ensure public confidence, that you project a very strong 
and excellent image to the public. 


If that is so, presumably there would have to be some 
Capacity on the part of the regulating and licensing body to get 
that message across in terms of its function and to enhance its 
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image. If that is correct, then under this business of publication 
and the authority to publish, there surely must be some provision 
for publication. I notice in your main recommendations, at the 
bottom of page 5, you say “delete or modify." I would suggest to 
you that it might be more constructive to modify, so that whatever 
those grants are they are towards the reinforcement of an 
excellent public image rather than to delete that and not be able 
to have the association maintain the image it has. 


4:10 p.m. 


In other words, I am suggesting to you that it might be more 
in the interests of your profession in general and what you are 
advancing in terms of ensuring a self-policing profession that 
there be provision for grants, provided of course that they are 
specifically to advance the principles enunciated in the 
legislation. 


Dr. McNeice: In the objects, right. I would agree with 
that, ‘tormmodityrsatrvaccor dingy. 


To get right back to your basic statement that the licensing 
body should publish and should be encouraged to publish material 
so as to illustrate to the public that it is doing a proper job 
and that the public is being strongly guarded by having good 
control over the profession and what have you, this should be done 
through a publication such as the Gazette, and it is being done 
very effectively. In fact, it makes rather good reading for the 
public to look at it when they publish items concerning those 
engineers who are taken to task or people who have been purporting 
to be engineers and the deliberations on those. 


The publication of those are contained, and that is quite 
indicative of the fact that the association is protecting the 
public. That builds an image by those publications alone of what 
is going on. 


The other thing, however, and this is why I say that this 
need not be in here, is the very object is in the bill. Paragraph 
2(4)4, if you look at page 3 of the bill under additional objects, 
says: ''To promote public awareness of the role of the 
association." Following that object, the association can publish 
all sorts of things associated with what it does, what its purpose 
nea AL its objects are and how it functions so as to protect the 
public. 


Any good writer could write some pretty good stuff to make 
some interesting reading there. I think there is ample 
opportunity, the objects are set, and the association has wide 
latitude in carrying out its conveyance, if you like, of its cole 
and of the profession. 


Mr. Gillies: If you can indulge a nonlawyer for a 
minute, perhaps I should ask the Attorney General this. Would the 
immunity and indemnity clauses under section 46 apply and extend 
to the publisher of the association's publication and the 
employees thereof? 
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Hon. Mr. McMurtry: I do not think it would extend. Are 
you suggesting in relation to a libel suit? 


Mrs “Gridiies Yes? 


Hon. Mr. McMurtry: I would not have thought that would 
apply> 1 Wi ti stake ta Sook vat Tt? 


Mr. Gillies: I just wondered if that might be the case. 


Hon. Mr. McMurtry: I would not have thought that the 
performance or intended performance of a duty or exercise of power 
under the act would provide some sort of immunity under existing 
as and slander laws, for example, but we will take a look at 
Chac. 


Mr. Gillies: Finally, I wondered if I might ask you to 
comment on the association's views on the wording in section 8, as 
to whether or not it might not be a little tighter or a little 
neater to replace "not inconsistent," with "consistent." Can you 
tell us what the ramifications of that might be from the 
ministry's point of view? 


Hon. Mr. McMurtry: I have a little concern with it, but 
as far as the brief goes, we will take a very good look at all of 
the recommendations. I have no doubt the brief will provide a 
catalyst at the very least for some interesting discussion during 
clause-by-clause, which will not take place until March. At this 
point, we would just like to take a very good look at the brief. 


Mr. MacQuarrie: I have an aversion to double negatives 
as well, but the phrase "not inconsistent with'"-- 


Mr. T. P. Reid: How about Progressive Conservative? 


Inter jections. 


Mr. MacQuarrie: He didn't do nothing. 


The phrase 'not inconsistent with,'' if my memory serves me 
correctly, runs through a whole raft of statutes and, I am sure, 
has been judicially interpreted from time to time. Possibly Mr. 
Fram could comment on that. 


Mr. Fram: The difference between the two approaches is 
very large. "To be consistent with" is almost to be identical 
with. If you look, for example, at what organizations they might 
join, if you make the change it is far more limiting to the 
association. In developing the bill, we thought the association 
should be free, as are other associations, to benefit by getting 
views or participating in things. 


For example, if an association in the United States is not a 
licensing or governing body, but a certifying body, is that 
consistent with the type of object? It may be an engineers' 
interest group, but there might be something arising out of being 
a member that is valuable in its service to the public and the 
kinds of understanding that might come out of that. 
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Similarly, we have already heard today that licensing in the 
United Kingdom is quite different from licensing here. Would that 
be consistent with the objects we have here or are they precluded? 
It gives rise in almost every action to a question of whether the 
association can do it or not. In terms of broadening service to 
the public and the ability of the association to reach out and 
stay alive in this world or changing technology in all sorts of 
fields, I would be loathe to see that kind of limitation. 


Mri. MacQuarrie: 1) am inclined to share his view. 


Dr. McNeice: I would like to ask Mr. Fram, if he feels 
that way, what is the purpose of writing the objects as we have 
them now,ime Bilt sb237 


Mr. Fram: For example, in developing an additional 
service, it is not the intention, as we heard this morning, of the 
Association of Professional Engineers of Ontario to provide 
additional services to the membership. Perhaps some limitation on 
the bylaw power in that respect should be carefully considered. 


In other respects, for example, you have suggested the 
ability to make grants to encourage public information and 
interest in the past and present role of professional engineering 
in society. The Law Society of Upper Canada gave some money to 
participate with others in the production of a book of photographs 
of courthouses and other municipal buildings of historic interest 
in the province. That is the kind of thing the APEO in connection 
with professional engineering could not participate in, but it is 
an organization in society. 


420 p.m. 


You cannot be cut off from that society in my view. Their 
function is not to provide members' services. It is not to engage 
in self-serving of the professional engineer's interest. It is not 
to be a negotiating agent for a group of professional engineers. 
It has no intention, as far as we have heard and certainly in my 
dealings, and in the last 10 years no indication has been made, 
that it does any of those things that are clearly what we intend 
to constrain it to: the service of the public. But in all of those 
little areas where they have to be a functioning organization, the 
question is how much do you geld them. 


Dr. McNeice: The point is that if you set objects in a 
bill, the purpose of those objects is to guide that organization 
in the conduct of its affairs. But what you have indicated to me 
now is that this organization, because of the words that are in 
there--"not inconsistent"--can engage in a lot of other things 
that may have nothing to do with those objects. Is that not a fact? 


Me. Fram: They will have to have something to do with 
UGE TE oe F 
them. Not inconsistent" means-- 


Dr. McNeice: Not inconsistent. 


Mr. Fram: That is right. They cannot be inconsistent 


with those objects. 


he, 


Dr. McNeice: But that does not mean they have to be 
consistent, and that is my point. 


Mo. hams... nates risht. 
Dr. McNeice: So therefore you agree. 
Mr. Fram: I agree that there is-- 


Dr. McNeice: You agree that they can do things outside 
rt. 

Mr. Fram: --difference between "consistent" and "' 
inconsistent. There is no question. 


not 


Dr. McNeice: They can do anything else they like, then, 
and that is the principal reason we are here. We do not want to 
jeopardize the integrity of the profession by any presumed view by 
the public by future activities of the association. 


Mr. MacQuarrie: I think you might end up unduly 
constraining it, too. 


Diss licCNe1ce: No. 1 submit, the opposite,* in’ tact..~ the 
objects are clearly written, they are succinct and they give 
sufficient latitude to do all the things that any licensing body 
would find it necessary to do in engineering to protect the public 
interest. 


Mr. Renwick: I basically support the approach that is 
presented to us by this society and I do so without repeating at 
length what I said this morning on the question. In the way I 
perceive this professional association to have developed, the 
problems it has had, the extent of its membership and the 
diversity among the members, I think we have to do everything we 
can in this bill to provide the opportunity for the service 
function--that is, the personal function of serving its 
members--to be performed by an organization other than the 
Association of Professional Engineers of Ontario. 


By including in the bill a number of the concerns that have 
been expressed in this brief we are in fact militating against the 
development of an organization outside on a voluntary basis that 
will have a clear responsibility for serving the private interests 
collectively of its members. I therefore can accept the thread of 
the argument and position that has been developed. 


To take the one example, "not inconsistent with" is not just 
a question of a semantic distinction between "consistent with" or 
"not inconsistent with." It in fact removes from the governing 
body the obligation to ensure that what it is doing is consistent 
with the objects; it shifts the burden of that question to the 
outsider--that is, the member of the organization. You know as 
well as I do that a member of the organization is clearly helpless 
in dealing with that kind of question. 


Certainly the thrust of the objects--the provision with 
cespect to the natural person, the use of that phrase "not 
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inconsistent with,'' the double negative, which is a lawyer's 
delight when you are acting for a client but is inimical to the 
interests of persons who are not your clients--seems to me to have 
a built-in bias to maintaining the self-serving interests of the 
profession. 


I could point, for example, to the ability to provide group 
insurance, employment advisory services, retirement savings plans, 
and so on. It is a very powerful instrument to maintain the 
self-serving interests of this association and to preclude the 
development of an organization such as the one before us now, the 
Canadian Society for Professional Engineers. 


Mr. J. A. Taylor: In spite of the pronounced view of 
APEO that it does not want to be involved in these things but 
found itself involved in them, presumably the wording would now 
encourage an expansion of those services rather than a limitation 
of them, as I see it. 


Mr. Renwick: I agree with that. We have a 
responsibility, in the light of McRuer and everybody else who 
speaks on these topics, to make certain that from now on the 
organization of APEO is limited as far as we can do it by the 
words ''to the public interest.'' We have to let the other bodies, 
however they develop--if this body before us now is the one that 
ultimately flourishes, fine. That is its problem, what it can do 
to attract people, but we should not maintain here items that are 
inimical to that development. I feel very strongly about the 
principle involved. 


I am not suggesting for a single moment there are not some 
analogies with my own profession. In my profession, for example, 
the Canadian Bar Association used to be a fairly effective 
spokesperson for the private interests of the members, but there 
is certainly agitation in the province within the legal profession 
and a new body has been formed, the Ontario Lawyers' 

Association . That shows a division. They did not think the bar 
association was active enough in promoting the interests of its 
members. 


Then you get confusion with the Law Society of Upper Canada. 
Maybe I look at it from the wrong view. I was astounded when the 
Law Society of Upper Canada in its bulletin advised us it was 
seeking amendments to the act to provide for credit card billing 
for lawyers' accounts. I would have assumed that was not a public 
interest concern. I would have thought that was something that 
could legitimately be promoted by the bar association and that it 
was not proper for the law society to promote that. 


Mr... .Ty.5 .P.. Reid:. Lf, anybody has,a credit,limit. that, high 
anyway. 


Mr. Renwick: As the Attorney General said, we can deal 
with these matters item by item as we come to the various clauses 
in the bill. The underlying thread of the principle that is being 
put before us in this brief is extremely important. As Mr. Taylor 
Says, it does not appear to be at odds with what the professional 
association would prefer in any event, if I understood its 
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language this morning. So we have to curtail those self-interest 
provisions of this bill in so far as the APEO is concerned. 


Mr. Chairman: There being no further questions, Dr. 
McNeice and gentlemen, I thank you for appearing before us this 
afternoon. 


The fifth witnesses are the Consulting Engineers of 
Ontario, the Hamilton chapter, with George Schneider, 
vice-chairman, and J. Disher, chairman. 


CONSULTING ENGINEERS OF ONTARIO 


MpnzwDaisher:.Mr:. .Chairman ,. 1. am..Mr ...Disher; and. this is 
Mr: Schnedderl si Ourepmieteus it air y-short .d. will, wait. until it: has 
been circulated. 


The Hamilton chapter of the Consulting Engineers of Ontario 
supports Bill 123 with the following minor clarifications and 
adjustments which we sincerely believe would be in the best 
interests of the public and the profession. 


4:30 p.m. 


1. The Ontario Association of Architects and Association of 
Professional Engineers of Ontario joint agreement, a copy of which 
is attached to this submission, requires as a principle that the 
selection of an architect and an engineer, as prime consultants, 
should be left to the client. 


Paragraph 12(6)1, which is on page 14 of Bill 123, should 
therefore be altered to reflect this principle by deleting the 
word "only" in the first part of the first sentence. The section 
then would conform to item 4(b) of the OAA-APEO joint agreement. 


Paragraph 12(6)1 states, "Only an architect may prepare or 
provide a design for the construction, enlargement or alteration 
of a building.'' We believe it should not be confined to only an 
architect. A word of explanation on this particular point: 


The design of buildings in general requires architectural 
input for the usage requirements, the appearance and interior 
treatments; structural engineering for structural elements; 
mechanical engineering for heating, air conditioning, plumbing, 
etc.; electrical engineering for lighting, heating, wiring, alarm 
systems, etc. In the average general-purpose office building the 
proportion of work in these areas usually forms the following 
proportion of the total design cost: architectural 35 per cent; 
engineering 65 per cent, of which engineering would be broken down 
into structural 20 per cent; mechanical 25 per cent; electrical 20 
per cent. 


This proportion varies depending on the type of building. 
For example, in an industrial building where heavy foundations, 
heavy equipment, etc., are involved, this proportion would be 
architectural zero to probably five per cent at the most; 
engineering would be 95 per cent. 
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For smaller buildings, that is, those referred to in 
paragraph 12(6)1, the proportion of engineering does not change 
substantially but is less complicated. In many cases, it is as 
much the application of building code requirements as it is pure 
engineering. 


Exposure to harm to the public through structural collapse, 
electrical fire, or explosions of the heating system, is 
diminished through the application of minimum standards. The 
Ontario Building Code which is an Ontario regulation--I believe 
there is a new issue this year, 1983--now requires the design 
drawings of buildings in this category to be stamped by either an 
engineer or an architect. 


Most municipal bylaws have the same requirement. Many 
municipalities require the design and drawings of buildings 
smaller than the 600 square metres, also to be stamped by an 
architect or engineer. In other words, there are in the building 
code and also in municipal bylaws, at present rules governing the 
stamping or the submission of drawings for approvals. These 
include both architects and engineers, in many cases if not all. 


It has been agreed by the OAA and the APEO that this 
category of building can be designed by an architect without the 
requirement of services of an engineer, if you read the joint 
agreement. As we see it, it was not intended to preclude the 
building being designed by an engineer with the services of an 
architect for the architectural portions of the work. Nor was it 
intended that the client could not hire an engineer as a prime 
consultant. 


2. One of the pur poses Of BITE LZ3°1s “forythe “proteceroneor 
the public. In order to reflect this purpose, we recommend the 
following be added to paragraphs 12(6)4 and 12(6)5: 


"iii. providing always that the safety of persons occupying, 
or the public, and the strength and safety of the building is not 
an issue," 


3. In keeping with the general wording of the bill, we 
recommend that the wording of paragraph 12(6)8 be reversed to 
read, "A professional engineer or an acchitect." 


4. The definition of general certificate of authorization 
and standard certificate of authorization and who should use each 
type needs clarification to understand subsection 15(2). 


5. The members of the joint practice board should hold a 
general certificate of authorization or be designated in the 
certificate of a company holding a general certificate of 
authorization. We recommend that subsection 48(1) be expanded to 
reflect this requirement. 


6, 4B111,122, AnActato_revisesthevArchitectsrActoucarties 
similar sections to those referred to herein. We recommend that 


the comparable sections in Bill 122 be adjusted in accordance with 
these recommendations. 
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That completes our submission. 
Mr. Chairman: Thank you. Are there any questions? 


Mr. Renwick: I would like the minister or Mr. Fram to 
comment on the very first one. 


Hon. Mr. McMurtry: Unfortunately we did not see this 
brief until a few moments ago. There may be one or two matters. I 
do not know whether the APEO would like to comment on any of these 
matters. There would appear at first blush to be some difficulty 
with one. Perhaps on one or two others we might be able to 
accomplish something. This also involves the Ontario Association 
of Architects. 


Mr. Renwick: Perhaps we can wait until the point when we 
are dealing with the clause-by-clause provision. 


Mr. T. P. Reid: Excuse me. It is my understanding that 
the figures were agreed to by the joint committee. You are saying 
you do not agree with the figures as expressed. 


MrsDisher;: The figures? 


Mr. T. P. Reid: In paragraph 12(6)1, I understood these 
to be carving up the pie so to speak. Up to a certain level the 
architects would do, or up to a certain extent the engineers and 
then the architects would get into the act. I understood this was 
an agreement of the architects and engineers. 


Mr. Disher: If we read the OAA-APEO joint agreement, the 
wording is slightly different from what is in the documents here. 


Me lit alice Per naps. .Ccan. Cast. a-tittie. Lienct*on this.* A 
lot of what was in the agreement has gone through a great deal of 
cefinement since 1979 and some of these things are as a result of 
things that have occurred between the two associations, in terms 
of working out the agreement, which I do not really understand, 
such as the "only" for example. 


Essentially, what I understand is the relationship between 
the prime consultant--that is, anybody can be a prime consultant; 
the provision in the rules with respect to prime consultancy is 
there to make sure that consulting engineers can go out to clients 
and say, ‘Look, we can be your prime consultant and have the 
acchitect as a sub in doing any particular project." 


Indeed, the words will be reversed. There will be an 
amendment to reverse the words in the Engineers Act so that it is 
"professional engineer or architect.'' We reversed all the others 
between the discussion draft but missed that one. 


4:40 p.m. 


On the word "only," I do not know whether there is any 
significance to it except that indeed the designer of a residence 
of that size must be an architect. It does not contradict the idea 
that someone wanting to have a huge house built can go to a 
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consulting engineer, and he can have an architect provide the 
drawings, the design for the house, with the structural work or 
mechanical or electrical work being done by engineers. I think the 
"only'' may be a vestige of something else, but I am not sure of 
that. 


In essence, what we are saying throughout these rules is 
this is the dividing line between architects and engineers. We 
would assume that since we have licensed architects and licensed 
engineers, an architect will not exceed the bounds of his 
particular competence in the same way a chemical engineer will not 
do structural engineering. 


I do not think there is any need for a provision saying 
that, since if he does exceed those limits, the answer is quite 
clear that he will not be an architect or an engineer very long. 
That is why that provision is really unnecessary. 


On the definition of general certificate of authorization, I 
agree. We started out with classes. I think it will become clear. 
Right now it is a little vague in the two provisions with the 
"seneral" and the "standard." We tried to come up with two words 
that had no implication of one being better than the other, so we 
Came up with two words, neither of which I can remember. "General" 
and "standard" are so blah. 


I think the regulations will make it clear to whoever is 
applying to the Association of Professional Engineers of Ontario 
for a certificate exactly which one he should be applying for. 


On the fifth one, it is our desire not to constrain the APEO 
in appointing its members to the joint practices board. I am quite 
sure it would appoint people who would know best that aspect of 
practice; that is, consulting engineers. I do not think it is 
necessary to have that kind of constraint in the bill. 


Indeed, any change we would make to these provisions would 
have to be made to the Architects Act, save and except that we 
will not ceverse architect and professional engineer in the rules 
as they appear in the Architects Act. 


GEORGE SCHNEIDER 


Mr. Schneider: Mr. Chairman and committee members, I 
have submitted a separate brief which in most instances is 
identical. Being a sole practitioner, one of these rare beasts who 
does practise architecture, I thought it incumbent on me perhaps 
to give some background. 


Mr. Chairman: Excuse me. Would you wait one minute while 
the clerk distributes it to the committee. We do not seem to have 
your <briehsinvéront “ofmus. 

Mr. Schneider: I thought they were pinned together. 


Mr. Chairman: We only have the one. 


Inter jection. 
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Mr. Schneider: This is my brief. There is some confusion 
because my son is apparently representing some other association. 
His initial is_also 'G.’ He is Greg and I .am George. 


Mr. Chairman: You may continue, sir. 


Mr. Schneider: Thank you. As I say in my opening remarks 
here, I am a consulting engineer, a sole practitioner, and I have 
practised architecture for over 30 years. You may wonder how I got 


to do that. It is actually part of the story of why engineers do 
practise architecture. 


I studied in high school in Saskatchewan at Balfour Tech, 
which, in those days at least, was comparable to Ryerson and where 
we also had our high school. I studied architecture there. Then I 
went on to McGill after several years in the war, and I wanted to 
get a licence to practise. 


The dean at McGill then, who had the time and the 
inclination to interview each freshman, advised me to take 
engineering. From what he had seen of my material and my 
experience he said I had a native talent in architecture and I 
could serve the public, the profession and myself much better by 
knowing both professions. 


That is one way to become a person practising architecture. 
There are others, and one of the others is that quite a few 
engineers have been employed in the past, and no doubt will 
continue to be employed, in architectural firms, especially in 
structural work. As it happens, there may not always be 
engineering work to do, so they are put to work doing 
architectural work. If they have the native talent anyway, it does 
not take very long to become a very good architect. 


The last, perhaps, of the important ways of becoming 
proficient in architecture is in smaller urban communities that 
are not large enough to sustain an architectural firm but may have 
a town engineer or a county engineer. If someone wants an addition 
built to a store, or a kitchen for the community arena, or some 
such thing, he goes to the engineer, because it is efficient and 
far less costly than importing someone who might have to drive a 
long distance. So gradually some of these people then end up doing 
architectural work. That has been the past. 


The new act will kill that. There will be no more 
metamorphoses of engineers into architects. Do you really think 
that is good as long as they are proficient and able and as long 
as our association diligently looks at those of us who practise 
architecture? 


In the past they have summonsed people and charged them in 
some cases, and I think that would carry on. Our association is 
very diligent in that field, and I am pretty sure it will continue 
to be so if engineers are given the opportunity to become 
proficient in architecture. 


They have a grandfather clause in the Architects Act, but 
that goes only for grandfathers, perhaps like me, and even they 
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have no assurance. They hate me because I have designed some 
beautiful churches both here and in the United States, and they 
may decide not to give me a licence. Are you going to kill me and 
the practice I have established over these long years? 


4:50 p.m. 


Regarding the point that was made about the word "only," Mr. 
Fram no doubt is a very good lawyer. Incidentally, part of my 
practice has been as a consultant to lawyers in court cases where 
buildings were involved. 


I am afraid of such things as “only." The judge will say, 
"'Only' means 'only,'" and afterwards, well, you can become a 
private consultant. The restriction of the word "only" is still 
there, and I feel it may only give rise to further court battles, 
and in this case the engineers will be on the losing side, from my 
limited legal experience. 


The point that I think cannot be overstressed is about the 
safety to the public. Maybe I should have prefixed my remarks, ny 
brief theory. I draw your attention to the bill, page 2: 


"l(m) ‘practice of professional engineering’ means any act 
of designing, composing of plans and specifications, evaluating, 
advising, reporting, directing or supervising wherein the 
safeguarding of life, health, property or the public welfare is 
concerned and that requires the application of engineering 
principles." 


Apartment buildings, even if they are limited to three 
storeys, are generally now built with concrete floors, earthquake 
resistant walls, electrical and mechanical installations, as Mr. 
Disher has pointed out, things that are very much concerned with 
the public safety and wellbeing. 


If you look at the practice of architecture, page 2 of Bill 
122, clause 1(s), you do not find that in there. As members of the 
Legislature looking after the public interest, you must realize 
this bill was drawn up with the approval of the architects, and I 
am sure it is not just a matter of omission that that is not in 
there, because it is well known. If you look at building officials 
in the municipalities, those who look at plan specifications 
before a building permit is given are mostly engineers, because we 
are the ones whose hearts and souls are directed at looking after 
the public's interest. 


If you can say to an architect, "You do not need an engineer 
as long as it is only a three-storey apartment building," what 
happens? Are you looking after the public interest? I have that 
additional point in my submission that I think it should be 
mandatory where it is an issue. If it is a good choice, a 
three-storey building, then goodness knows there is not much 
problem, but nowadays buildings are not that. Changing technology 
is not going to get simpler; it is going to get more complicated 
in terms of materials. 


Mr. Disher pointed out the present ratio of engineering 
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input to architectural input. Through the years it has become 
higher and higher, because of the technology. 


Who knows if it was an architect who designed that big 
building in Chicago where, every time there is a windstorm, they 
have to block up all the streets around because of flying 
glass--the glass comes out. The glass was not strong enough; it 
was not thick enough, too flexible. The wind can suck it right out 
of the frame. 


You must be concerned with public safety. If you enact these 
acts as they are written at present, you are not doing your duty. 
I think engineers have a place, whether a three-storey building or 
a 100-storey building is involved. 


The final concern is grandfathering. I am very leery of 
acchitects because they have sued us right, left and centre in the 
past and lost consistently. That is why this act is here, to give 
them a clear-cut division. 


One of the members mentioned that our agreement was to cut 
up the pie. I do not think you can cut up the public's welfare in 
any shape or form, and say: "All right, we will let you do it. You 
do not have any concern for the public and by the act you are not 
responsible for it, but we will give it to you anyway." That is 
not our attitude and we have certainly never been consulted. 


One of our biggest concerns has been with our own 
association. I am not trying to say, "Let the consulting engineers 
have a separate association." We do not want to fracture the 
engineering profession. I think it has worked well in the past, 
but understandably, with 50,000 engineers and only about 1,000 
consultants, you can see where the big concern lies. As a matter 
of fact, I do not think they would hesitate, at least they did not 
at the last provincial annual meeting. 


The engineers' section pertaining to this interface with 
architects was written by the architects, and they just copied it 
and even forgot to put the word "engineer" before the word 
yaccnitect. (untpl ri tuwas pointed out to them. "Ihat “is just’ Fike 
telling Little Red Riding Hood, "Go and ask the wolf to find out 
how to go through the woods." 


They did it only to suit themselves. We were not asked. We 
were given the draft bill two weeks before. They said, "You have 
two weeks.'' How can you get together with others? After all, we 
have work to do, too, especially in the smaller communities. That 
is why perhaps people in Hamilton are concerned because there tend 
to be smaller firms there than in Toronto. 


Even the big consulting firms have no grasp of what the 
grass roots are all about. Big firms have their departments, they 
hire specialists, architects, etc., so there is no problem. 
Smaller people do have a problem. That is why I am appealing to 
you on behalf of the small professional. They are the ones who are 
going to be really concerned with these problems. 


I might add one point I have down in my notes. I know that 
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in the past you have passed bills and, under promulgation, you 
have deleted several points to be promulgated later on. If you 
decide in your wisdom to pass these two bills in whatever form 
they take, I urge you to leave out section 1l of Bill 122 and 
section 12.0f.Biil 123. for, at least a vear Co,see now. Chis 
business, this grandfathering, works out. I would love to see 
whether the architects are very serious. 


Mr. Chairman: Are there any questions of the witness or 


any comments from the ministry? 


Mr. T. P. Reid: Mr. Schneider has raised a concern that 
he, as an individual, is going to lose out severely under-- 


Mr. Schneider: Completely. I cannot contribute any more; 
that is for certain. 


Mr. T. P. Reid: Completely. I presume that, among other 
things, we are here to protect the individual in these matters. I 
would like to hear from Mr. Fram or the Attorney General as to 
their views on what he said. 


Hon. Mr... MeMuritry.: slo am contident™ tnis soln, practice 
board will act responsibly and deal with this gentleman's 
concerns. I say with the greatest respect to him, I think he may 
be a little premature in attributing bad faith to that board. It 
will be made up of an equal number of engineers and architects, as 
I understand it, with a neutral chairman. 


This is obviously a difficult issue about which no one can 
be an absolutist. No one claims perfection for this agreement 
between the engineers and the architects but it, in effect, has 
the potential to end literally years of wrangling and confusion. 
Frankly, the agreement that was reached was one that nobody 
thought was possible, given some of the traditional rivalries and 
other modest tensions that may have existed. 


I would like Mr. Fram perhaps to expand a little on the 
really quite incredible process that has gone into this, the fact 
that we have legislation that is supported by both the Association 
of Professional Engineers of Ontario, as we have already heard, 
and by the Ontario Association of Architects. 


I recognize that the associations support it. We have never 
deluded ourselves into thinking that every member would 
necessarily support it. I think this is as good a compromise as 
will ever be established. 


What this very qualified gentleman is proposing would be to 
dismantle the core of the compromise. I understand his point of 
view and I am not suggesting he is alone in his point of view, but 
that is what is being proposed. 


I think it might be helpful if Mr. Fram were to expand a 
little on the elaborate process that has involved all the 
concerned professionals over many years. 
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Mr. Fram: The agreement is not only an agreement between 
the OAA and the APEO, it is an accommodation of the general 
contractors, the Urban Development Institute and the Housing and 
Urban Development Association of Canada. There are numerous 
interests that have had their effect on the development of the 
particular compromise. 


There have been disagreements within disagreements, from the 
point of the general principle that architects should do 
architecture and professional engineers should do professional 
engineering. Just for example, on the issue of grandfathering it 
would be nice to be able to put in a provision that, by itself, 
would take into account the fact that certain engineers have done 
architecture and certain architects have done engineering, but 
there are engineers and there are engineers. 


There are engineers who have never in their lives considered 
a building, those who are chemical engineers or mechanical 
engineers, or who are dealing with industrial engineering or all 
types of electrical work that have nothing to do with 
architecture. There was no simple way to create a grandfather ing 
provision which would take into account those kinds of things 
without having some of kind of screening device. The screening 
device that was struck was a committee composed of an equal number 
of architects and engineers with a neutral chairman. 


Although the terms of reference are not in the act, I 
understand that a number of years of having earned a livelihood at 
- architecture and a competence in architecture are required. If 
those things are shown to the joint practices board then the 
recommendation will go to the council to grant a licence in 
architecture. 


We have to assume, given the years of anguish there have 
been in trying to draw these divisions, that not only the ordinary 
good sense of the associations will be called upon but, because of 
a lack of good faith, the whole thing will go down the tubes no 
matter what is written on paper. 


I think we have to have a great deal of faith and, of 
course, it that -taith as not justified the bills are still: within 
reach of the Legislature. 


Mr. Chairman: Thank you, Mr. Fram. Thank you, gentlemen 
both, for being with us to bring your concerns to the committee. 


This brings to a conclusion this afternoon's sitting of the 
committee. Meeting recessed until eight o'clock this evening. 


The committee recessed at 5:03 p.m. 
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ARGHEPECTS «AGT 
PROFESSIONAL ENGINEERS ACT 
(continued) 


Resuming consideration of Bill 122, An Act to revise the 
Architects Act, and Bill 123, An Act to revise the Professional 
Engineers Act. 


PATRICK QUINN 


Mr. Chairman: I call the committee to order. I see a 
quorum. We will ask the sixth witness, Mr. Patrick Quinn, to come 
to the table. Do you have an oral presentation? 


Moy Outnn: ~ Les yaledo se Mrs 2Chairmans 


Mr. Chairman: Fine. You may proceed whenever you are 
ready. 


Mr’. Mitchell: -Mr.; Chairman, might I-ask-Mr.. ;Quinn*if he 
is representing himself or an organization. 


Mr. Quinn: I am representing myself. 


My name is Pat Quinn. I am not a hockey player, although I 
feel a little vulnerable, sort of like a Toronto Maple Leafs goal 
tender. I would like to give you a little of my personal 
background because I think it is important so what I have to say 
is seen in a particular light. 


I have been in Canada since 1956 and I have been practising 
engineering as a consulting engineer since 1970. I was in Quebec 
between 1963 and 1970 and I was elected to the council of the 
Order of Engineers of Quebec. I served for a number of years as 
chairman of the juridical committee and on various other 
committees, including being liaison counsellor to the board of 
examiners. I was also a director of the Federation of Catholic 
Charities. 


In 1979 I was appointed to the professional practice 
committee of the Association of Professional Engineers of Ontario. 
I served on that committee for four years, one year as 
vice-chairman and one year as chairman. I think I have paid my 
dues, as it were. 


Mr. MacQuarrie: How long have you been a member of APEO? 
Mr. Quinn: I have been a member of APEO since 1963. 
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APEG has indicated te ssupporcc.for.cois Dill. -1.nm SOCTy sco 
say I cannot support my association in this matter. I acknowledge 
there are honest differences of opinion and perceptions involved, 
so nothing I say is meant with any disrespect to either the 
goodwill or the good intentions of officers or staff of the 
association. I have worked with them. I salute their diligence and 
their hard work. It might be worth while to explore why we see 
things differently and, indeed, how natural this may be. 


In essence, APEO can be seen to be the police, the 
prosecutor, the judge and even the beneficiary of fines that are 
levied. It is easy to see how the governing body and staff tend to 
direct a large part of their attention to enforcement. Ask a 
policeman if he would like means to make it easier for him to 
enforce the law and it is human nature that he would tend to say 
yes. 


There is another point I would like to make before I get 
into specifics. It has to do with the model act sort of nature of 
the discussions I have heard. This act has to be all things to all 
people. It really came about because of a jurisdictional dispute 
or a territorial dispute, but it went into professional regulation 
which studied architecture, engineering, law and accountancy. 


When you get into a model act, it is like the operating 
manual for a profession. If you take the four professions I have 
just mentioned, it is almost analogous to a bulldozer, a bus, an 
aircraft and a space shuttle. They are all and they all have 
things in common, but obviously if you try to write an operating 
manual that covers all four of them you are bound to get into some 
difficulties. If you try to treat them all in the same way, 
irregularities in application are bound to take place. 


Whereas a lawyer, for instance, may deal mainly with the 
public, who are unsophisticated and even slightly intimidated in 
the dealing and the relationship, so that the public needs 
protection, engineers in practice deal with a very sophisticated 
and usually powerful public. In one case the public needs 
protection and in the other it may be that the professional needs 
protection. 


In my own experience, it has usually been the professional 
who needs protection. The professional in this case is part of the 
public. We ace 50,000 members; we have at our disposal 
considerable public clout; we are a large block of people. Later 
on I am going to deal with the rights that have been taken away 
from that large block of people, and I would just like that to be 
kept in mind. 


To get down to specifics, I have been a member of the 
professional practice committee since 1979. The professional 
practice committee is a broad-based committee. It used to be 
called the consulting practice committee. It is composed of about 
10 to 12 members; I am not sure of the actual number. But a real 
effort has been made in the time I have been there to make it 
representative of the profession at large. It is meant to have on 
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it users, clients, consultants, employee engineers and so forth. 
It is meant to be representative, and when it has a point of view, 
it seems to me it is a point of view that should be dealt with 
very seriously. 


Because of my experience in Quebec and because I saw what 
took place when the professions act was put in place in Quebec, 
when the professions gave up certain things to co-operate with the 
government and eventually found themselves in bed with a very 
large elephant, I must admit I have always been disquieted by the 
way things have gone there. 


Iehaveran ottice>.in Montreal; an office uinToronto and 
several offices out west, and I can see how the professions are 
practised in various jurisdictions. I want to say that, without 
the sweeping changes that were brought in in Quebec, the Ontario 
jurisdiction works very well. I can now see a difference in 
quality because Ontario does not have some of the draconian 
provisions that are available in Quebec. 


In any event, because of that background and concern, a 
number of times in the professional practice committee I raised 
with some force my concerns about the act and how it was coming 
along and I followed the various discussions that went into making 
up this book. On at least three occasions the professional 
practice committee asked council to take notice of what it had to 
say. On two occasions the president of APEO came to listen to us 
and on one occasion he received a letter from us. 


Sea bOtpems 


I would like to quote to you from several of the documents 
that passed back and forth. There is no date on the first 
document, but I believe it was in early 1983. It is a document to 
the council of the Association of Professional Engineers of 
Ontario. It is the report of the professional practice committee, 
which at that time was under the chairmanship of Thomas W. Bain. 
It had to do with the revised 1983 Professional Engineers Act 
discussion draft. 


"The professional practice committee has reviewed the 
revised 1983 Professional Engineers Act discussion draft both in 
general and in particular those items which we believe relate to 
professional practice. Although we find the draft well prepared 
and presented for discussion, we find the limited time available 
for discussion unreasonable and unfair for a document of this 
importance to the membership. Furthermore, we feel that the rather 
unfortunate presentation of the discussion draft, with a plain 
white cover and distributed by third-class bulk mail, will not 
draw the attention of the membership and generate the discussion 
needed." 


This is the document that came into my mailbox. I think the 
presentation of it is significant. 


"Our examination of the draft has raised the following 
questions" and I will not quote all of them--others will take care 
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of some of the items--but I will quote the ones I would like to 
address tonight. The document is obviously available. Re the 
regulations--at that time it was 7, 1, 12, 22, 23 and z5, and they 
are pels important now because they are renumbered--the committee 
said: 


"We are against mandatory professional liability insurance 
for all engineers, except those dealing with major projects where 
the safety of the public is at risk. We feel that compulsory 
professional liability insurance would be a hardship for the 
employee engineer or an engineer doing small projects on an 
occasional basis. These engineers should be exempted. We also see 
a system where exemption is difficult to administer and feel that 
professional liability insurance is best handled on a company 
basis, as it is done presently, rather than on an individual basis. 

"Re the registrar's investigation," which was item 33 at 
that time, "we are absolutely against introduction of inspection 
of a professional engineering practice. A professional engineer 
should not be forced to waive some of his rights as a citizen of 
Canada to practise professional engineering or offer professional 
engineering services. This will establish an adversary 
relationship between the association and its membership. It will 
prompt engineers to institute schemes to circumvent potential 
inspection, which in the long run will not be in the public 
interest. Out-of-province engineers will be immune from inspection 
due to lack of jurisdiction. Inspection of practice did not work 
in Quebec and will not work in Ontario. Furthermore, it is 
unnecessary. It is the job of courts and the police and no one 
else. 


"Re item 34," as it was at that time, "it seems unlikely 
that an insurer would be willing to release claims information to 
a third party. Even if arrangements were made to do this in 
Ontario, out-of-province engineers would not be subject to this 
arrangement. Again, the professional engineer should not have to 
waive his rights of privacy of information to practise 
professional engineering or offer professional engineering 
services. Furthermore, we view this as an unnecessary power for 
the registrar. If this information is really needed, it should be 
obtained through the courts." 


There was a subscript which had to do with what I mentioned 
earlier, the relationship between staff and membership. It said: 
"For many years there has been an excellent relationship between 
council staff and membership of our association, one that we have 
all enjoyed, benefit from and can be proud to be part of. Let us 
not place this harmony in jeopardy by not properly discussing our 
new act and setting up unnecessary complications and potentially 
adverse relationships." 


That comment was put in there because there was a feeling 
that staff was not listening to the professional practice 
committee and that due consideration to very reasonable concerns 
was not being shown. 
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Later on in the same year, on October 25, 1983, the next 
chairman of the professional practice committee, A. L. Atkinson, 
wrote to Mr. Moull as follows: 


"Re: The Professional Engineers Act, October 25, 1983. 


"The professional practice committee of APEO has held many 
hours of discussion on our draft act since early May this year, 
both in the matter of regulations required under this act and on 
Cpe races Lselr. 


"We have previously reported our comments and 
recommendations to council at its 290th special meeting and have 
Over the last month prepared drafts of various regulations for 
submission to the legislation committee. We are taking the liberty 
of writing directly to you at this time to report on three 
resolutions of our committee. 


"We understand that it may be too late to address this 
matter directly to council for consideration at your October 
meeting. It should be noted that the first two resolutions were 
first made at our September 20, 1983, meeting. However, we were 
discouraged from reporting to council by staff of the AEPO who 
felt the resolutions to be inappropriate. 


"At our meeting of October 18, 1983, there was unanimous 
consent or agreement that we report to you the following 
resolutions." I think that is very important because there was a 
very detailed debate and long discussion. At the end, it was 
unanimous. There was no single person against it. I have already 
explained how broadly based that particular committee was. 


"1. Resolved that the committee chairman draft a letter to 
the president and council recommending that the extensive powers 
granted to the registrar to enter and search an engineer's 
business premises be granted only with the authorization of 
council or a committee of council and after having obtained a 
court order. 


"2. Resolved that this committee recommend to the AEPO 
council that all significant changes proposed in this act and 
regulations be highlighted and discussed in the next issue of 
Dimensions. 


It goes on to say, as an explanation: "We would like to 
offer a few points of explanation. 


"Resolution 1: We believe that granting of such powers of 
search and seizure to the registrar is contrary to the Charter of 
Rights and Freedoms and to the general trend of society to demand 
accountability and protection from unwarranted intrusion into 
private affairs. Some members believe their defence of such an 
action would be to lock the door to the investigators and seek a 
court injunction preventing the association from conducting the 
investigation. 
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"Our committee believes it would be preferable if the onus 
were on the registrar to establish the reasonable and probable 
grounds in a court after consultation with council or its 
committees. 


"Resolution 2: We are concerned that there was initially 
insufficient time for the general membership to study and comment 
on the draft act, and although there has, in fact, been more time, 
the association has not adequately explained to its members the 
extent and implications of the proposed changes." 


That is very true, because some of the things which take 
away our civil rights or liberties are not even highlighted in the 
beginning of this part, which talks about the changes in the act. 
We talk about mediation committees and about disciplinary 
committees and so on. We do not talk about the registrar's rights 
to come and search our premises. 


"We had considered requesting a referendum on the key 
issues. However, we realized this would be costly and 
time-consuming." We were constantly under this gun of time. We do 
not have time to do this. We do not have to do that. This is all 
we can get. ''To effectively represent the views of its members, we 
believe council must make every effort to solicit those views. 


"Resolution 3: We believe that AEPO should not intervene in 
the business arrangements of its members. If the issue is related 
to quality of service or competence, it will be dealt with by the 
complaints committee. Arbitration can be provided by other means 
and probably with more credibility to the public. We also believe 
that the cost of such a service, which benefits mainly those in 
private practice, should not be borne by the association but by 
the participants in the mediation." That has to do with the 
mediation committee. 


"We thank you for this opportunity to submit our views." 


Mr. Atkinson had a reply from Mr. Moull, and I would like to 
quote that as well. It is dated November 22, dictated November 17, 
and is to A. L. Atkinson, chairman, professional practice 
committee. 


o320: Deis 


"Thank you for your letter of October 25 to acquaint me with 
resolutions made by the professional practice committee. I would 
like to comment first on the resolutions dealing with specific 
sections in the new act. 


"The investigative powers given to the association are 
intended to permit acquisition of matters of fact, design drawings 
and specifications and other information pertinent to proper 
investigation of a formal complaint against a member." That is not 
what it says in the act. 


"The policy development division of the Ministry of the 
Attorney General, which introduced this section, does not consider 
the power to be either unwarranted intrusion or to relate to 
private affairs. 
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"Since no investigation will be initiated without a 
complaint being laid''--that is not what it says in the act; it 
says the registrar on reasonable grounds can do these things--''and 
on reasonable and probable grounds of professional misconduct or 
incompetence, an investigation will deal with professional matters 
which are of concern to the public interest. 


"Council initially expressed some concern about possible 
witchhunts but is satisfied that adequate protection against such 
actions has been provided." I have not found them. 


"With cegard to fees mediation, the association has 
repeatedly resisted this requirement and, in the event the policy 
development division insisted on its inclusion, requested that all 
costs should be borne by the party seeking mediation. The same 
applies to an arbitration. To date we have not been successful in 
either effort but are still trying. 


"Your committee's concern expressed in resolution 2 is 
somewhat surprising. Not only were all members invited to comment 
on the draft act, but also the 42 chapters and all special 
interest groups among the membership. In the six months since 
distribution of the draft, no more than one quarter of one per 
cent of members have provided comment." 


That may be true. The point that the professional practice 
committee was making was that there were very serious subjects to 
be dealt with and they should not be sent out in plain white 
wrapping. There should be some effort to draw to the attention of 
the 50,000 members what it is that is taking place. 


That is out of general items and correspondence which I 
wanted to deal with. Now I would like to just put my own feelings 
into place. 


Under fees mediation, I think the objection has been 
adequately expressed, and probably there will be other people who 
will express objection as well. 


Under compulsory insurance, I would just like to point out 
what the authors of Professional Regulation, after four years of 
study, had to say about insurance. "Insurance exists primarily for 
the benefit of the insured rather than the client or third party. 
This is so at least in the absence of evidence that clients or 
third parties who have obtained judgements in civil liability 
suits against professionals are unable to enforce these judgements 
in any significant number of places because the defendant is 
judgment-proof. We know of no such evidence, and it is difficult 
therefore to insist on that account that professions take out such 
insurance." 


In another section it says "The desirability of mandatory 
errors and omission insurance requirements as a condition of the 
right to practise, at least where the professions themselves have 
not so elected"--that is to say accounting, architecture and 
engineering--"has not been clearly established." 
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It also talks about claims and it says, “In professional 
engineering, about 50 written complaints are received a year, of 
which about one third raise issues of professional competence. Of 
the 36 competency-related complaints considered by the staff and 
by the practice and ethics committee of the APEO between August 
1975 and March 1978, 12 came from other engineers, eight from the 
AEPO staff, six from clients, six from government departments or 
agencies and four from other sources." 


On the question of compulsory insurance, it seems to me we 
might listen to the Ann Landers' motto that says, "If it ain't 
broke, don't fix it." There is no compelling evidence that 
compulsory insurance need be mandatory. 


Under insurance information, I have already quoted from 
several of the expressions of the professional practice committee. 
It seems to me that the rights of the individuals should receive 
tremendous concern today. To have a situation where one might be 
in a claim or a potential claim or what have you and be required 
to give up information without any redress does not make sense, 
but I believe this will be dealt with by the consulting engineers 
group. 


As to the registrar's investigation, this to me is the most 
serious concern I have. It is the most dangerous in a social 
context, as it gives sweeping powers of investigation to the 
registrar of APEO or his appointee without any prerequisites. No 
prerequisites have been talked about in the other correspondence. 
An individual, because that is what the registrar is--this year it 
is Mr. Wardell, who may be a very nice gentleman, but who knows 
who the registrar will be next year?--in any event, an individual 
is granted, on his belief only of reasonable and probable grounds, 
the power to enter private premises, to search and to seize 
property. Although the individual whose privacy is being invaded 
is not required to be given either a notice or an explanation, any 
obstruction is classified as an offence. Just to stop someone from 
invading your privacy is an offence under subsection 41(4) of the 
acie. 


Further, under section 46 of the act the registrar or his 
appointees are immune from proceedings for damages they may cause. 
You cannot sue the registrar if he happens to destroy your 
practice and your livelihood. Even in criminal law this would not 
be acceptable. I live in Mississauga. If Al Capone was living next 
door to me and the police chief thought he was doing something 
illegal in his house, he could not just walk up on reasonable and 
probable grounds and insist on going into his house and taking out 
his papers and so on. I assure you I am no Al Capone, and I do not 
see why I should have any fewer rights than Al Capone. Why should 
estas he they the right to walk into my premises and almost close 
me down? 


No negotiator I know of has been empowered by membership of 
APEO to trade away that particular right. APEO says it is talking 
for all its members, but it has never put this out to a 
referendum. Under the old act, even a change in the bylaws 
cequired that it go out to a referendum. This has not happened at 
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all with any of these clauses. I would be much more sympathetic to 
the claim that they have spent $250,000 to inform the member ship 
if, along with it, there was some counter as to how the membership 
had informed council and its governing body. 


As I have said earlier on at least three occasions, the 
broad-based professional practice committee of APEO has notified 
the president--in fact, three successive presidents--of its 
unanimous objection to this provision of the act and has asked 
that it be specifically brought to the members' attention and that 
the members' views be effectively represented to the Attorney 
General. 


In the present climate of concern over the abuse of 
bureaucratic power, the perceived violations of personal freedoms, 
the individual's vulnerability and inability to deal with 
discretionary powers exercised against him or her by officials, if 
these provisions are passed into law, then truly Orwell's 1984 is 
with us. 


Mr. Moull is wrong when he states there is a requirement for 
a formal complaint. A friend of mine who called me yesterday 
because he knew I was coming to speak to this committee asked me: 
"Why are you worried about this? This is for the bad guys." I have 
not lived all that long, but I remember who Mr. Nixon in the 
United States thought were the bad guys. I remember in the 
apprehended insurrection in Canada here--I still do not even know 
what the hell that means--who Mr. Trudeau thought were the bad 
guys, and I remember before that who Mr. McCarthy thought were the 
bad guys. The fact is you have to accord to everybody basic rights 
and civil liberties. 


es oar 
Mr. Chairman: Mr. Quinn, you are running out of time. 
Mr. Quinn: You caught me at the end of my rhetoric. 


My friend who called made a point, which was also made by 
Mr. Moull in his letter, and that was that these powers would be 
exercised only under counsel's instructions. My answer to that is, 
weite it into the act and then we will deal with what we are 
talking about in the act. 


Better still, I believe there is no requirement, no 
compelling reason for that clause of the act. There is a 
complaints committee and a disciplinary committee. There is a 
mediation committee. There is the normal redress of the courts in 
Civil and criminal circumstances. That portion should be washed 
out. Freedom is a precious and fragile thing. You do not lose it 
in one great gulp; you lose it by inches. 


Recently, there was a newspaper article which talked about 
intrusions into personal freedoms coming from various authorities. 
I suggest this is one of the inches we should do without. 
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Mr.JT.s oP. Reid: (Mr. Quinny Iorecalisyou began’ byesaying 
you were here on your own behalf. Is that correct? 


Mr sc Quinn: )ichavewnotysolicitedcanyone== 


Mr «TT. @Ps iReid: :Allanichtsnbuthy oumar eanotebereson 
behalf the group of which you were a member, the 12-member body-- 


Mr. Quinn: No. I hoped that they would express-- 


Mt ced. .Ps.Reid:sYousandsothers; putsussinya dirficule 
position, which is this: We have a professional body that is duly 
elected, presumably representing the 50,000-odd people who have 
come here saying they are in favour of this act. You are saying 
that you as an individual do not agree with it. 


I have a bias towards some of the things you have said, but 
as legislators, we do not go out--Mr. Davis, of course, goes out 
and takes a poll before he does anything but that is another 
story. Generally, we do not take a referendum on each and every 
bill that comes before the Legislature. You are telling us we 
should listen to you rather than the duly elected body 
representing, presumably, the bulk of engineers. How do we deal 
with it? 


Mr. Quinn: I am sure the members of this committee 

listen to what is offered. I started off by trying to establish 
that I am no crackpot or someone outside the mainstream of the 
profession. I tried to develop a case. I could have gone out and 
got petitions and so on. I tried not to do that. I tried just to 
establish a case on its merits. I have introduced some of the 
background which I think is worth while for you to consider. In 
the end, to some extent, I have to trust your judgement, although 
you are not really the court of last resort. The court of last 
resort is the public. If the 50,000 members agree with me rather 
than with the other presentation, they have some redress as well. 


Mr. T. P. Reid: To be very blunt, we are your court of 
last resort because, once this bill becomes law, it is going to be 
law for some time until some other government changes it. You are 
telling us, in effect, that you do not agree with the professional 
organization that agrees with it. You are entitled to that. The 
problem we have is, do we listen to the group that supposedly 
represents the 50,000 members or do we listen to you? Let us go 
One step beyond that. Are you saying you were satisfied with the 
act as it was or is before this bill was changed? 


Mr. Quinn: Absolutely. 


Mr. T. P. Reid: You see no problems with that act. 


Mc. Quinn: It has worked in all the years of my 
practice. I do not think we have suffered in any way because of 
it. The only problem was this continuing territorial argument 


between ourselves and the architects, which once again involved 
probably a few members. 
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Mr. T. P. Reid: Let me ask you this question. I have 
been sitting here all day and I have read all this stuff. It 
really concerns me that the Legislature and we as members should 
be trying to straighten out a jurisdictional power struggle 
between the architects and the engineers. Frankly, in 17 years in 
the Legislature I cannot remember going through this kind of 
exercise. 


That said, were you satisfied with the situation as it 
existed before the bringing in of this legislation? Are you 
satisfied that those jurisdictional problems can be sorted out 
among the architects and the engineers themselves without this 
kind of legislation at all? 


Mr. Quinn: Yes, I am. Furthermore, that precise point 
was brought up at the professional practice committee at a time 
when we were put to the wall with this issue of time. We were 
told, "You do not have time to go through these regulations. You 
do not have time to do this." We said, "Okay, our act is fine the 
way it is. All we need is a small modification that will take care 
of the jurisdictional problem. Let us just deal with that and 
leave the rest." 


Mrs T.°P.: Reid: What is the small modification? 


Mr. Quinn: The small modification was the arrangement of 
what are the jurisdictions of architecture and of engineering. 


Mr. T. P. Reid: So you feel that that went through the 
joint committee? 


Mr. Quinn: That had been resolved, yes. I was also on 
the task force that looked into some of the 
architectural-engineering dispute. It is taken care of in a very 
small section of this. Take the latest model. You can throw out an 
awful lot of this and it would not bother me as a practising 
professional. 


Mr Tees? Reid Mr Fram, whatedosyouthave::to ‘say. to 
ohie.? 


Mr. Fram: With regard to specific issues, the objection 
to the right to ask the insurer to provide all of the things that 
are submitted both by the insured and by anyone providing them, we 
will be proposing a change to that to limit it in the case of the 
Professional Engineers Act to professional reports done by 
professional engineers for the insurer that are in the insurer's 
control and not require the insurer to provide the statements made 
Cosine bys Chesinsur ed: 


On the issue of the right, where the registrar has 
reasonable and probable grounds to believe there has been either 
incompetence or misconduct, then it is indeed a great power in the 
hands of the registrar, but it is there to protect the public from 
misconduct and incompetence. If there is a refusal to allow entry, 
the registrar must go to court and obtain from the court a search 
Warrant and, in that sense, it is no different from other search 
and seizure provisions. 
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All of those things are provided so the public may be 
protected from serious things, not from the disappearance of 
documentation by the person appearing today but by persons who are 
not so scrupulous in their attention to their professional 
obligations. 


63740 p.m. 


Mr. T. P. Reid: Like 17 minutes missing from a tape. 


Mr. Fram: Right. We are not dealing with members of the 
public. We are dealing with people who are granted a special 
licence, a monopoly. We are not dealing here with a government 
power, although power is conferred by legislation. We are dealing 
with a power conferred on a self-governing organization. We are 
Sie those things are needed. If they are needed, they should be 
there. 


Mr. T. P. Reid: I am sorry. You are told they are 


needed. You are told by whom? 


Mr. Fram: The Association of Professional Engineers of 
Ontario. The organization, speaking through its council, has said 
that it wants the power to undertake this type of thing where it 
has cause to do so and that power is included in the act. 


Mr. T. P. Reid: I really find it difficult to believe 
that even this government would be told by anybody what it should 
do. But let me go back one step to what Mr. Quinn has said. Maybe 
you could give me a five-year background, from 1983 back to 1978 
or 1979. How many cases have there been, either before the APEO or 
the courts, in terms of professional misconduct or incompetence? 


Mr. Fram: I think we would have to ask the APEO. 


Mr. Wardell: I am the registrar, APEO. We are averaging 
at least 12 disciplinary cases a year. 


Mr. T. P. Reid: In what sense? Operating without a 
licence? Incompetence? 


Mr. Wardell: I am talking about incompetence. We are 
dealing with members and the conduct of members. I would say that 
in 90 per cent of those cases the member has been charged with 
incompetence, gross negligence and violation of our code of ethics. 


Mr. T. P. Reid: Twelve out of 50,000 registered 
engineers? 


Mr. Wardell: Yes, I think that is a fairly good record 
for the profession itself. 


Mr. T. P. Reid: It sounds almost like hunting mice with 
an elephant gun. How many of those cases have wound up in court? 


Mr. Wardell: They do not end up in court unless the 
member is found guilty and wants to appeal in the courts the 
decision of the APEO. 


is 


Mr. T. P. Reid: Presumably we are here to protect the 
public. How many members of the public have brought a suit or a 
case or have sued for damages for incompetence in those 12 cases? 


Mr. Wardell: That I do not know. These cases have been 
brought to the attention of the association. They are examined by 
Our practice and ethics committee, which is a screening committee 
to council. If it decides there would appear to be sufficient 
evidence to proceed with a formal disciplinary hearing against a 
member, then a member of staff would act as a complainant. We 
develop evidence, employ witnesses and proceed in that manner. 


Mae siwer. ReidusMen-Ouinn has: indicated. itairly 
succinctly that most of those cases have not been instances in 
which, for instance, a general contractor, who presumably is a 
fairly sophisticated player in this matter, has laid the charge. I 
get the strong impression it has come from either an architect or 
another engineer. 


Mr. Wardell: Let me give you an example. An arena 
collapsed about four years ago a half hour after a hockey game had 
been completed. It was very fortunate that nobody was killed. 


We had a case in Ottawa where a building under construction 
collapsed. A workman died from injuries. An engineer was 
responsible. 


We had a case just recently, and I will not mention the 

' area, where through our investigation the local building 
department put a stop-work order on and the owner was faced with 
something like a $250,000 to $300,000 cost to reinforce that 
building. The structural engineer had made a mistake. 


These are serious cases. There may be only 12 a year, but it 
could result in injury and death to the public. 


Metab. Reid. A aright, cChacers. rine, but-= 


Mr. Chairman: Pardon me, the parliamentary assistant 


would like to comment on this. 


Mr. MacQuarrie: First, I would like to compliment Mr. 
Quinn on a very eloquent presentation. I do not necessarily agree 
with you in some of your conclusions. 


First, the bill is designed to ensure that the professional 
engineers in Ontario are, in fact, a self-governing profession. Do 
you agree or not agree that this should be the case? 


Mr. Quinn: I think the engineers have shown themselves 
capable of being self-governing and doing it responsibly. 


Mr. MacQuarrie: As a consequence of that, do you not 
feel that any self-governing profession should also have 
self-policing responsibilities? 


Mins Quinn: Yes. 
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Mr. MacQuarrie: I take’ it your only quarrel with. the 
legislation in that respect is with the nature of the policing 
responsibilities, the responsibility placed on the registrar? 


Mra uurinin:: Yes.~ Sars 
Mr. MacOQuarrie: Dealing with insurance-- 


Mce.°T: Pie Reid =:<Mess Chait man, 1° dot note Wantetor gerra nto 
a procedural wrangle, but I was leading the questioning here. If 
the member chooses, I am sure he can start when I am finished, if 
you do not mind. 


Mr. Chairman: Agreed. 


Mr. T. P. Reid: Mr. Wardell, in those 12 instances, was 
there not sufficient protection to the public through the courts 
and otherwise to protect the public interest, the individuals and 
the public at large, without this act? 


Mr. Wardell: What protection are the courts going to 
provide? They might award damages, financial compensation, but if 
we do not take action and discipline the member, either cancel his 
membership or his licence and prevent him from practising, he is 
at it again. What mechanism does the court have? 


Mr. T. P. Reid: Do you not have the ability now to 
license him or not license him? 


Mr. Wardell: Yes, we do. 


Mr. T. P. Reid: If I was an engineer and I built an 
arena and it collapsed and killed 500 people, I presume at the 
very least you would pull my licence. 


Mr. Wardell: That is exactly what we would do. 
Mr. T. P. Reid: What more do you need, other than that? 


Mr. Mitchell: The step before the arena collapses, I 
think, is what is being talked about. 


Mr. Wardell: We need the evidence in order to proceed. 


Mra MacQuar ties Also the insurance. 


Mr. Wardell: I do not understand your point, sir. 


Mr. T. P. Reid: Mr. Wardell, the longer I am here, the 
more I do not understand either. What I seem to understand is that 
we are here to separate what we should give the architects and 
what we should give the engineers. We are hearing from individuals 
and groups of individuals that, in fact, we do not need this act 
for a number of reasons, everything from Mr. Quinn's comments that 
this is against civil rights and, therefore, presumably against 
the Constitution, to "We have not been consulted and it is going 
to adversely affect our members." 
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What I am trying to get at, sir, is, under the present act 
that already exists, is there not sufficient protection for the 
public so that we do not need this bill at all? 


ee 508p om: 


I repeat, ad nauseam, I have never in i/7 years heard a civil 
servant or the Attorney General say, ‘We are here to do the 
bidding of the APEO."' I find that an amazing proposition, frankly, 
and with respect to Mr. Porter and the others, the architects, I 
find my focus is not on the public interest; it is on trying to 
sort out a jurisdictional power problem between your two 
Organizations. 


I have a great feeling for what my friend the member for 
Riverdale (Mr. Renwick) said earlier and what Mr. Quinn says. I 
have not yet been convinced that what you people are asking for is 
necessary in the public interest. If you are saying to me that if 
we give you these powers under Bill 123, an arena is not going to 
collapse in Rainy River or in Mr. Eves's riding or anywhere else, 
you cannot give me that kind of assurance. 


Mr. Wardell: We have, certainly, the powers of 
discipline under our present act but there have been cases from 
time to time where we have known an engineer might well be 
incompetent, where there has been an occurrence in a building or 
structure, where we have been unable to take disciplinary action 
against that member because we have not been able to obtain the 
necessary evidence. 


Civil litigation has taken place. We try to get engineering 
reports. Lawyers are saying "privileged information.'' Insurance 
companies will not provide us with anything. I know we have some 
cases, isolated as they may be, where engineers are walking around 
today and practising, and we know there have been instances of 
incompetence on their behalf. 


Mr. T. P. Reid: Do you know how many lawyers are walking 
around doing that? 


Mr. Wardell: I would hate to-- 
Mrich Tie Pal Reid: iEven!:politicians. 


Mr. Chairman: We seem to be questioning Mr. Wardell and 
really it is Mr. Quinn we should be questioning. 


Mr. T. P. Reid: I have one further question. Mr. Quinn 
has commented that you do not need these powers, particularly the 
cegistrar's powers. If I understood Mr. Fram, he said it was not 
exactly what Mr. Quinn said, that a registrar still has to get a 
court order to subpoena documents and that sort of thing. 


I have been through the act two or three times but the more 
I read it the more confused I get. I am just a simple boy from 
Rainy River. Maybe somebody can help me with that. 


Mr. Quinn: Maybe I can read the section to you. 
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Mr. T. P. Reid: Which section? 


Mr. Quinn: Section 34. It says, ''Where the registrar 
believes on reasonable and probable grounds that a member of the 
association or a holder of a certificate of authorization, a 
temporary licence or limited licence has committed an act of 
professional misconduct or incompetence or that there is cause to 
refuse to issue or to suspend or revoke a certificate of 
authorization, the registrar by order may appoint one or more 
persons to make an investigation to ascertain whether such act has 
occurred or there is such cause, and the person or persons 
appointed shall report the result of the investigation to the 
resistrar. 


There is nothing there that requires council's intervention 
and nothing that requires a formal complaint. The registrar just 
has to believe. 


Further to that, "For purposes relevant to the subject 
matter of an investigation under this section, the person 
appointed to make the investigation may inquire into and examine 
the practice of the member or holder of the certificate of 
authorization, temporary licence...and may, upon production of his 
appointment, enter at any reasonable time the business premises of 
the member or holder and examine books, records, documents and 
things relevant to the subject matter of the investigation and, 
for the purposes of the inquiry, the person making the 
investigation has the powers of a commission under part II of the 
Public Inquiries Act, which part applies to such inquiry as if it 
were an inquiry under that act." 


a 


It is interesting that it says "powers" but does not say 
anything about responsibilities, for instance. 


Carrying on in the case of obstruction of an investigator, 
"No person shall obstruct a person appointed to make an 
investigation'--there has been no complaint at this stage; the 
registrar just has a belief that something has gone wrong--'"under 
this section or withhold from him or conceal or destroy any books, 
records, documents or things relevant to the subject matter of the 
investigation." 


We have not gone near a court at this stage. In subsection 
41(4) it says, "Any person who obstructs a person appointed to 
make an investigation under section 34 in the course of his or her 
duties is guilty of an offence and on conviction is liable to a 
fine of not more than $5,000." My friend told me when I said I 
would resist someone coming into my office: "Don't worry about it. 
You will get your day in court and you will probably be acquitted 
anyway if you can show the judge just cause." I do not think so. 


To get to the court situation you have to go to subsection 
34(4). "Where a provincial court judge is satisfied on evidence 
upon oath"--this is so that Mr. Wardell can bring the police along 
with him--"(a) that the registrar by order has appointed one or 
more persons to make an investigation"--just by order; nothing 
about complaints or what have you--"and (b) that there is 
reasonable ground for believing there are in any building, 
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dwelling, receptacle or place any books, records, documents or 

things relating to the member of the association or holder of a 
certificate of authorization, a temporary licence or a limited 

licence whose affairs are being investigated and to the subject 
matter of the investigation..." 


The judge has to have only two things: the appointment 
through Mr. Wardell and the belief that there are books. He does 
not have to find that there is any reasonable cause that the 
member has done something wrong; he just has to believe there are 
books there that are part of an investigation. This is absolutely 
true; that is the way it is written. 


Mr. Fram: That is correct. Let us assume we have the 
kind of circumstance Mr. Wardell was talking about: a building 
falls down. We know an engineer was involved in the construction 
of that building. Does Mr. Wardell have to wait until somebody 
complains? He sees it written all over the newspapers. Does he 
have to go to court before he appoints somebody to investigate? 
Those are the questions we have to ask about those matters. 


Mr. Ouinn: May I respond? 


Mr. T. P. Reid: I would like to respond. Should 
subsection 34(4) not be 34(1)? Should the registrar not have to go 
to a judge before he does anything else and say, ''We have 
reasonable cause to believe this has happened, we have duly 
appointed somebody and therefore we give this person the 
AULDODI CT van 


I do not know if we are arguing very technical points of 
law, but I think Mr. Quinn has a point. Wherever the complaint or 
action takes place, should the registrar not be required, just as 
a policeman is, to have a reasonable ground and a warrant from a 
judge or some such person to go and search somebody's house to get 
this kind of evidence? 


Mr. Fram: His office as well. We are talking about 
someone going to a place and having authority to enter. If he is 
resisted, that is where subsection 34(4) comes into effect. But 
this person has authority to go in, look at the books, take the 
copies, take evidence upon oath and investigate the matter; that 
is what the provision is all about. 


Mr. T. P. Reid: I understand what the provision is all 
about, but for some reason in this country we seem to be quite 
willing to believe a person is guilty and that if he is not guilty 
he has nothing to fear from police coming in and investigating. We 
tap phones--I am not involved in any criminal activity and I do 
not care whether you tap my phones or not. It is, frankly, a 
philosophy that scares me. 


I understand what you are saying, but I also think the rule 


of law requires at the same time that there be reasonable and 
probable cause. 


oxpsm. 
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Frankly, I would almost turn Mr. Quinn's argument around and 
say that you as the registrar go to the judge and say: ''We have 
reasonable grounds, which are that the arena collapsed. Mr. Quinn 
was the engineer involved and we think we should go in and seize 
his books.'' Then the judge says yes or no. This, to me, is a 
parallel with the human rights commission. I am glad you looked at 
the ceiling because that bothers me. These people take the same 
view. You are guilty until proved innocent. 


Mr. Chairman: Mr. Reid, excuse me. We seem to be 
belabouring the point. We have three more questioners and we have 
already spent an hour with the first witness. Could we possibly 
move on? 


Mr. Mitchell: Mr. Chairman, may I ask one supplementary? 
Mr. Chairman: Fine. 


Mr. Mitchell: I think I appreciate where Mr. Reid is 
coming from. However, I am not, like you, learned in the law-- 


Mr. T. P. Reid: I am not sure that is a compliment. 


Mr. Mitchell:--and I am a little concerned about 
something you said a moment ago. It started a rather slow thinking 
process at this hour of the night. Let us assume that arena has 
collapsed. Surely that situation would wind up in somebody's area 
of responsibility. I am thinking specifically of the courts. 


You are suggesting at the same time the registrar should go 
to the judge and say, 'We want permission to do this." I suggest 
to you if it is not wound up in that other bailiwick, that judge 
does not have to give that permission because an investigation in 
all probability would be ongoing and ordered under some other 
legal process. The registrar in all probabibility would be batting 
his head against the wall. The judge orders all this and it goes 
down the pipe and some litigation or whatever flows from it. That 
judge still does not have the authority under this act to allow 
the registrar, APEO or whoever has requested it to discipline the 
member. 

I do not know whether I am confusing you. With what you are 
suggesting, although it may seem very simple on the face of it, it 
seems to me you might have two conflicting ongoing investigations 
and the judge could conceivably not allow the one. As I say, I am 
not a lawyer, but I-- 


Mr. T. P. Reid: You are arguing the opposite case. One 
of my points was that if the arena collapses and if somebody from 
the registrar's office goes into Mr. Quinn's office, Mr. Quinn 
will throw the guy out. The registrar will then have to go and get 
a judge's order. 


Mr. Mitchell: That® is where: Ivhavexdifficulty .41) do»not 
think the judge-- 


Mr. T. P. Reid: By that time (inaudible) discredit 
everything he has got, if he likes. 


lbs, 


Mr. mac uartie: Mr. Chairman, with all due respect, I 
think we are losing sight of one very fundamental fact here, that 
is, this legislation is creating a self-governing professional 
body with an effective monopoly over the professional services it 
provides, and that is from the point of view of the public 
interest and public concern. I think we are losing sight of that 
in this argument as to who can do what to whom, where and under 
what circumstances. 


Mr. T. P. Reid: Whether it is state or state-sanctioned, 


it issstilivanesaffrontxto-civil: liberties, 
Mr. MacQuarrie: They asked to be part of that group. 


Mr. T. P. Reid: Obviously, Mr. Quinn and others have not 
asked. 


Mr. MacQuarrie: When they apply for membership in the 
group, they agree to be bound by the regulations affecting that 
group, the same as any self-governing profession. 


Mr. T. P. Reid: They have no choice. 


Mr. Elston: Or they try to change the objects of that 
group, working from the inside rather than outside. 


Mr. MacQuarrie: We have Mr. Quinn presumably trying to 
effect some changes in the legislation the group has proposed. 


Mri ia PiReid] hsb windst his up ~aeicenwChairmanin:Lf 
under this legislation we give APEO the authority to set up 
registered retirement savings plans, group insurance and 
everything else, there is not going to be an engineer who is going 
to have a choice at all. If you want those benefits, you are going 
to have to join this organization. It goes back to what my friend 
Mr. Renwick said earlier in the day; there is not going to be any 
choice. 


Either this legislation should deal with exactly what Mr. 
MacQuarrie said, a monopoly situation, a self-regulating body, or 
we should do away with everything else in this bill that is 
celated to an association of people who have come together for 
individual benefit, if I may paraphrase my friend. We should deal 
strictly with the jurisdictional and the monopoly situation and do 
away with all that other stuff so that people have the choice of 
whether they join or do not join and whether they accept what 
comes with being a self-governing body. If they want to set up 
another body to deal with something that is going to benefit them 
as individuals and members of the association, that should be a 
separate ball game altogether. Do you agree with that? 


Mr. MacQuarrie: Anarchy in the professional sense. 
Mr. Chairman: Before we move on to the next speaker, we 


have spent more than an hour with this witness. We have another 
three and we hope we can get through them tonight. 
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Mr. Renwick: Mr. Chairman, I will try to be brief. I am 
indebted to Mr. Quinn for bringing to our attention the 
extraordinary extension of the powers of the registrar under this 
act. The first comment I would like to make, particularly in the 
light of the parliamentary assistant's remarks, is that we are not 
creating a self-governing profession; that has been around for a 
long time. All we are doing here is extending the life of that 
self-governing profession. 


If I read the existing act in the cursory way in which I 
usually read these statutes, I do not believe the registrar has 
any such power as we are being asked to give at the present time. 
It is not a petition by the self-governing body for changes in its 
statute; it is a government bill. 


The government bill has to answer the kinds of questions the 
member for Rainy River (Mr. T. P. Reid) has raised. The government 
bill has to ask, "What is the evil which the association has 
perceived over the years of its operation that will provide the 
evidentiary basis on which we should grant to the registrar of a 
self-governing body the kinds of powers that are contained in 
section 34?" This is not the registrar of loan and trust 
corporations; this is not that kind of a body. 


Mrs Foams BUtHitGiiss 


Mr. Renwick: If you will allow me, we are granting 
powers to members of the public, not to a government body 
responsible to this assembly. We are being asked to grant 
extremely broad powers of entry and seizure. I think it ill 
behooves this committee, without any evidence, to accept a 
government proposition that this extension of power is necessary, 
despite the fact that there are obvious flaws in the language of 
the draftsmanship of section 34. 


When we come to the clause-by-clause consideration of the 
bill, we are going to have to ask ourselves and we are going to 
have to be provided with the evidence--and I assume it applies to 
myself as to all members of the committee regardless of party- 
affiliation--as to what is the evil which the society found that 
requires the registrar, who normally, in my judgement, started out 
as a person who kept a register and performed certain functions, 
to be given the power to appoint persons, any person, to conduct 
this kind of investigation. Why is that being done? 


9351.08 prin 


That is an extremely broad extension of power that requires 
justification. I say that for this reason. The parliamentary 
assistant said, "Should they not be given the power of policing 
their membership with respect to their capacity to carry on the 
profession?" Then we had the red-herring proposition of the 
collapse of a building. As usual, that confuses rather than 
enlightens the problem we have to deal with. 


If there is a collapse of a building, there is going to be a 
police investigation of what took place that caused that collapse. 


be 


It is not going to be simply a question of withdrawing somebody's 
authorization. What you are talking about is a very important but 
very limited registration of a person that is going to be revoked 
if there has been "professional misconduct or incompetence or that 
there is cause to refuse to issue or to suspend or revoke the 
certificate of authorization." 


I do not need to go on at any length. My colleague Mr. Reid 
has asked a significant number of questions about it, but I must 
say I had not appreciated until tonight that a vast expansion in 
the powers of the registrar is being asked of this assembly. I am 
not certain (a) that these powers are necessary, (b) that they 
should be extensive as they are, as put forward in this bill, or 
(c) that we as an assembly should be granting them to the 
registrar of a self-governing body to bring about this kind of 
investigation. 


I am open to be persuaded, but there is certainly nothing 
that has been put before the committee so far which indicates to 
me that the registrar is entitled to this vast expansion of his 
authority. At some point, whether now or at clause-by-clause 
discussion, I think we have to have the evidence which would lead 
us to believe this is necessary and, second, whether or not the 
registrar is the one who should trigger the operation and whether 
he should have the wide power of appointing anybody he sees fit to 
Carry out the investigations. 


With the sophistication of the police, there may well be 
some process in which the registrar is the key person in the 
operation by which he should bring about an investigation, but to 
appoint anyone to make this kind of investigation on his own 
initiative seems to me to be a grant of authority which is quite 
extraordinary for us to be asked to grant. 


I certainly would be interested to know if it is the 
intention of the government, when it amends the Law Society of 
Upper Canada, to provide this kind of authority to anyone in the 
Law Society of Upper Canada in such situations. 


Mr. MacQuarrie: They can do it by audits now. 


Mr. Renwick: It is not just simply a question of that. 
This is a question of an act of professional misconduct or 
incompetence. 


When I mentioned the flaw in the drafting, what is that 
person required to make a decision about? To "appoint one or more 
persons to make an investigation to ascertain" not whether there 
is evidence that such act has occurred or evidence that there is 
such cause, but to ascertain "whether such act has occurred or 
there is such cause." 


I find that offensive because it suggests, for example, that 
the registrar is to appoint a person who is to make the decision 
as to whether or not the person has or has not committed the act 
of professional misconduct or incompetence, or whatever the other 
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power is. It is not for the purpose of assisting the registrar to 
go through some kind of process, but to make tne decision. Then 
there is the unusual statement in subsection 34(10): "The 
registrar shall report the results of the investigation to the 
council or such committee as the registrar comsiders appropriate." 


I find that passing strange. The registrar, on instructions 
from no one, on his own initiative, like Haile Selassie by his 
mere word, conducts this investigation and then decides to whom 
the report is to be made. The report is to be made that the person 
has found an act of incompetence or professional misconduct. That 
is what he is charged to do, to ascertain whether such an act has 
occurred. I find that quite a frightening proposition because this 
is not just a single professional organization, serious as it is. 
This is the forerunner, as I understand it, of an outflow from the 
Professional Organizations Committee to try to bring some 
standards within the professional bodies. 


I can quite understand there would be circumstances under 
which the registrar should be required to consult or refer to the 
police matters, or at a different stage perhaps within the 
profession itself or some professional governing body, where he 
has reasonable grounds to believe there has been some kind of 
professional misconduct or incompetence. 


There are very serious problems confronting this committee 
and confronting the draftsmen of the Legislature before we are 
supposed to pass this kind of clause. As I said at the beginning, 
I am indebted to Mr. Quinn for bringing this forcefully, directly 
and effectively before the committee. We are entitled to a large 
number of answers, and I do not believe that tonight is the 
occasion to obtain the answers to those questions. When we come to 
the clause-by-clause discussion of the bill, I am sure there will 
be a number of questions to be raised. It may well be that the 
ministry will want to respond by way of some written document 
about the reasons why this extension of authority is needed. 


The question always remains, what is the evil that requires 
this extension of the powers of the registrar? And, then, is this 
the way it should be done? My reaction this evening is one of 
grave concern that this is not the way it should be done. Very 
Significant changes are going to have to be made in that clause, 
both for this profession and all the other professions. 


Mr. MacQuarrie: Mr. Renwick, your comments and Mr. 
Quinn's comments have been noted, but I would specifically direct 
your attention to the fact that the registrar is under the onus of 
believing on reasonable and probable grounds. He has to meet at 
least that test in the first instance. Your comments will be taken 
into consideration. 


2220 epee 


I wanted to refer to the question of insurance, Mr. Quinn, 
and your difficulty with the fact that insurance would be 
compulsory. Judging from my personal experience in the municipal 
field, I have come across situations where storm sewers have been 
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designed to an inadequate capacity and, in fact, were running 
uphill. The last we heard of the engineer, he was in Zaire with 
the Canadian International Development Agency. 


What do you do in a case like that if you do not have anyone 
to look to? Mention was made of a building falling down. Mr. 
Mitchell and I are very much aware of an engineer's licence being 
suspended and civil liability flowing from a building which fell 
down, with no police investigation to the best of my knowledge. 
This was a building under construction. 


What does the client do in a case like that to make sure he 
is protected? If they know the engineer is covered by errors and 
omissions coverage as a matter of professional responsibility, as 
many professionals are--I am speaking only of the profession with 
which I am most familiar, the legal profession. We have to carry 
errors and omissions coverage. I cannot see too much objection to 
another professional who is carrying out responsibilities, from 
which financial consequences flow which could adversely affect 
clients, carrying errors and omissions coverage in respect of his 
professional duties. 


Mr. Quinn: In the case of the storm sewer that goes 
uphill, there two parties to the contract in the first place. It 
is a municipality that makes a contract with an engineer, not a 
naive or unsophisticated buyer of professional services. Would it 
be better off if it felt there was mandatory insurance and that 
mandatory insurance was some nominal sum? 


For example, we make it mandatory that there be $10,000 
worth of liability insurance taken out by every member of the 
profession. That is not going to cover sewers which may cost $3 
million. You may go into the proposition thinking you are being 
protected but you are not being protected. 


There are some cases for which you will not be able to 
obtain insurance. When the bridge fell down in Kansas City and 
killed over 100 people, the engineer on that job probably had $1 
million worth of insurance. A million dollars worth of insurance 
in that situation obviously is totally inadequate. When a building 
in Boston had a problem with its windows, the damages exceeded 
$100 million. 


If you think you are going to solve the problem of the 
public by asking engineers to carry $10,000 worth of insurance, 
you are not. All the clients I deal with, without exception, are 
well aware of the type of claims or losses they may suffer and 
they take adequate care to see that we are properly insured. We 
tell them, for instance, in our contracts, this is the amount of 
coverage we carry and we are not going to be sued above that level. 


Obviously, I am not personally rich enough if my million 
dollars runs out and there is another $10 million to make good a 
claim against me. You are not going to get it out of my hide. I 
tell my clients, by all means, if you-- 


Mr. MacQuarrie: I take it you carry liability insurance. 
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Mr. Quinn: Certainly, I carry liability insurance, but 
the concern ave is that in making it a mandatory proposition I 
have not seen where you make a case that this is a requirement. I 
do not believe these things should be put in as a requirement. 


Mr. Wardell said today that the first problem would be to 
identify who should be carrying it. I am saying that society is 
very sophisticated, the people we deal with. Normally we tell 
them: "This is the amount of insurance we carry. If your needs are 
higher than that, we are prepared to get it on your behalf and we 
are capable of getting it on your behalf. If we cannot get it on 
your behalf, maybe you should be concerned about that." 


I do not think there is any magic cure in making some 
mandatory level which, because it applies to 50,000 members, will 
have to be at some nominal low level and will give, in effect, a 
false security to the public. 


Mr. Fram: I want to make one point of clarification. It 
is not all employees. Employees will not be required to carry it. 
It is only those who are offering services to the public. 


Mr. Elston: Mr. Chairman, some time ago I raised my hand 
to indicate I wanted a question. I will try to be brief. 


One of the things that has come to me this evening is an 
incident that happened when I was quite young and that was the 
collapse of an arena in Listowel, Ontario. It would have been 
about 1959 or 1960 and I was in elementary school at the time. I 
can remember the loss of life that was involved. Maybe it would be 
instructive for all of us to understand exactly the process of 
investigation. Perhaps the registrar as he then was, perhaps it 
was not Mr. Wardell, I do not know who it may have been at that 
time-- 


Mr. T. P. Reid: He was in public school then. 


Mr. Elston: Perhaps. The question really is, how would 
the investigation have taken place with respect to the collapse of 
the arena where there was a loss of life. I am not sure now, 
because it was a while ago, whether it was five or seven people 
who were my age. I remember how much I was struck by the loss of 
life. Exactly what investigation took place at that time? Perhaps 
it would be instructive for all of us to understand exactly what 
investigation took place under the legislation as it now exists 
and what the investigation would be with respect to the 
legislation which is under consideration now. 


I do not know whether it is possible that we could have some 
kind of a report with respect to the type of activity that was 
carried on by the Association of Professional Engineers of 
Ontario, if that was the group that investigated that incident. It 
would be instructive for all of us to find out exactly what action 
was taken or not taken and whether or not there could be further 
activities taken under the new legislation. 


That would help us, as a concrete example, to determine the 
answers to questions which have been raised this evening with 
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respect to what has been until now a very hypothetical situation. 
Until we put it to the test of a concrete example of the 
situation, for instance, at Listowel, that might instruct us more 
particularly as to what could be done and what could not be done. 
If it is possible, maybe we could have some kind of report on that 
incident because that one is something that has stayed with me for 
some time. 


Mc. MacQuarrie: I could direct your question to the 
representatives of APEO who are present. Would it be possible for 
you people to prepare a brief report along the lines the member 
has requested? 


Inter:jection> Yes"; ssir : 


Mr. Elston: I have a couple of short questions. We have 
a particularly interesting witness with us now. He has offices not 
only in Ontario but also in Montreal and, as I understand it, in 
western Canada. We have examples of legislation which has been put 
forward in Quebec with respect to the inspectors visiting the 
offices, for instance. It might be interesting to see whether or 
not inspectors have visited his offices to go over his books and 
whether that is a workable situation. 


Also, maybe he could address for us the question of whether 
or not the legislation which was passed most recently in Alberta 
has caused a difficulty with respect to the operation of his 
practice out there. He is in western Canada. I presume he is in 
Alberta, and perhaps he could talk to us a little bit about what 
ramifications the changes in Alberta have had. 


I know this is going to be tempered somewhat because he has 
said he can do without any changes here in Ontario, but perhaps he 
would share with us the experiences he has had with respect to 
Quebec and Alberta legislation. 


Mr. Quinn: With respect to the Alberta legislation or 
cegulations, I practise out there under a temporary licence. 
Alberta requires residency in the province for a full member's 
licence. This morning I was interested to hear the minister 
talking about the mobility of engineers across Canada. At the 
moment there is not true mobility in the sense that my 
registration is on a yearly basis, a temporary basis, in Alberta. 


G3. OF ps M's 


I have not found any problems with the Alberta act in terms 
of running a business there. I do have difficulty with the Quebec 
Situation. The syndic, as he is called in Quebec, invited me in 
for a discussion with him. You might be interested to know that 
when the syndic was first appointed--it is always interesting what 
is going to happen in advance. You are told: "No, nothing like 
this is going to happen. Have faith. Trust me." I guess I am old 
enough now to have some reservations about that kind of trust. The 
first thing the syndic in Quebec did was to hire two ex-Royal 
Canadian Mounted Police officers as investigators. What they did 
was to go to every office, every building site and what have you, 
in the province. 
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Mr. T. P. Reid: They did not burn them down. 


Mr. Quinn: No, but that kind of proposition has the 
public a bit jittery about giving over these powers. I have 
concern. It is: a humorous: remark, but it. chills, mea little bit. 


In any event, in my particular case I met with the gentleman 
in high indignation and I did not hear anything further from him. 
I had been a councillor in Quebec and I am not sure how everybody 
else fared in the proposition. There are different levels of clout 
in handling these situations. I resented the intrusion, the 
blunderbuss and the mouse analogy of sending investigators into 
every office and so on. There was no apprehended reason to do so. 
It bothered my sensibility and it does to this day. 


I left Quebec because of my concerns about the way that 
society was going on issues like that. I certainly do not want it 
to happen in Ontario that the registrar is going to have a bunch 
of ex-RCMP guys who can come along to my front door and say: 'The 
registrar has reasonable grounds. Give me all your books." 


When you talk about buildings falling down, the truth is 
that when a building falls down most of the information is in the 
public domain. There has been an issue of a building permit. In 
order to get that building permit, you have to provide drawings 
and details. There is almost no collapse situation where 
eventually there is not a report that ties in culpability. I have 
been an expert witness in a number of cases like that. There has 
been adequate redress. 


What the registrar is talking about is the case of a 
building falling down. He is talking about catching the fox before 
he gets into the chicken coop. The only problem with that is that 
you may have to catch every animal in the countryside in the 
proposition. At some stage you have to ask yourself about the 
benefit and what every animal is giving up in terms of freedom. If 
you are going to put every animal into a cage so that nobody's 
chickens will get rumpled, that is something that concerns me. 


Mr. Elston: What. about Alberta? 


Mr. Quinn: I cannot comment on Alberta. As far as I have 
found, I have had no problem practising in Alberta but I have in 
Quebec. I do not recommend that the Quebec experience be brought 
here. 


Mr. Elston: I have one other question. You probably 
heard earlier about the issue of the membership voting on 
officers. Do you have any concern about that? You are a member of 
APEO. The previous witnesses spoke of their concern about direct 
voting by the membership with respect to officers. As a dissenting 
member of APEO--I call you dissenting only because you are 
presenting an alternative view to what has been generally 
presented before--do you have a concern about the election process 
and its inclusion in the regulations rather than in the bylaws, as 
was requested by the society that spoke before you? 


Mr. Quinn: My only concern with engineers is that, 
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generally speaking, they are more interested in getting on with 
their jobs than with a lot of the extraneous things around them. 
In large measure, they see elections and so on as being 
extraneous. The apathy among engineers is something that I am 
ashamed of. If any change in the process will make more engineers 
participate in the voting system, I would be in favour of it. I do 
not think it will. 


The system now is working quite well. There may be some 
people who are concerned about aspects of it and I would defer to 
those people if they can put up a good case. I would not have any 
difficulties. 


Mr. Chairman: Are there any further questions of the 
witness? If not, thank you very much, Mr. Quinn, for being with us 
this evening. 


A. A. SABLATNIG 


Mr. Sablatnig: Mr. Chairman and honourable members, my 
concerns about the new act relate primarily to the nonappeal 
provisions suggested in the act in subsections 14(4) and 19(2). 


I would like to suggest that you consider deleting these two 
provisions. You might also consider strengthening the proposal of 
section 32 to include a general statement that any decision by the 
registrar or a committee with respect to an application for 
membership may be appealed to a court or any kind of third, 
outside party. There could be an alternative for this appeal. I 
would like to suggest as well, for your consideration, that the 
academic requirements committee be appointed from members of the 
academic community by the Minister of Education and shall report 
to the Minister of Education. 


Obviously I have reasons for my recommendation, but before I 
get into the reasons I wish point out some specific circumstances 
which enable me to make these comments. 


I will give you a few examples from my personal experience. 
I do not plan to plead a personal case, but due to my unique 
background and the very specific information I have I would like 
to point out to the committee some weaknesses in the present 
practices. The practices are proposed to be perpetuated in the new 
act 


Technically, the case history refers to so-called "transfers 
from other jurisdictions." I am trying to distinguish here 
transfers, not persons who essentially have obtained their 
qualifications within the Ontario education system but from 
outside. 


The material also is presented from the viewpoint of an 
applicant and, as you are probably aware, the applicant is not 
entitled to full information in terms of inside information of the 
association. | 


9:40 p.m. 


28 


I would like to present the case history. The basis for 
application was education obtained from the Federal Institute of 
Technology in Austria. In Austria, this type of education 
qualifies for an engineering licence and, through the European 
Federation of National Engineering Associations, qualifies for 
engineering licences in practically every European country. As 
well, through the United Nations Educational, Scientific and 
Cultural Organization and other United Nations agencies, such as 
the United Nations Industrial Development Organization, it 
qualifies in most other countries of the world. 


I presume that Ontario may be one of the very few countries 
or places where this particular engineering licence is not 
recognized as a licence to practice. 


Shortly after immigrating to Canada, I submitted my 
documentation to the Association of Professional Engineers of 
Ontario. That was in 1967. I received a requirement for four 
additional examinations. Unfortunately, I received a job outside 
the city and was not able to pursue this. But in 1975, when I was 
ready, I received 14 additional requirement examinations from APEO. 


Prior to that, a personal friend of mine applied to the 
University of Waterloo with the same documents and was accepted in 
the masters program in the engineering faculty. I was curious, so 
I took the documentation to the admission office at the University 
of Toronto. They informed me it was good for first year university. 


In all fairness, APEO recognizes the education of an 
Austrian diploma engineer as the minimum requirement for 
licensing. I have to point out that a diploma engineer has 
completed all examinations towards a doctorate degree but has not 
delivered his thesis. This means that while persons educated in 
Ontario essentially require a bachelor's degree from an 
engineering faculty for a licence in Ontario, transfers from 
Austria require essentially a doctorate degree. 


Another type of inconsistency is entry requirements. This 
may occur when engineers with prior experience in one country 
transfer to another one, particularly when products the engineer 
has designed are being readily exported to the country to which he 
intends to move. 


I realize the example is a little farfetched, but 
nevertheless, I would like to make it. The gentleman comes from my 
home town and is an alumnus of my educational institution. He has 
been designing cars all his life. He would have ended up with the 
same type of evaluation that I had received at that stage. He is 
Mrs (Porsche 


Having had these four decisions, I felt a little 
uncomfortable in terms of the jurisdiction for academic 
assessments and I tried to get this clarified. Since immigration 
is a federal matter, I approached the federal government. The 
Secretary of State at that time, the Honourable Hugh Faulkner, was 
kind enough to advise me on several aspects. 
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I have one of his last letters attached to my documentation. 
He mentioned that the essence of professional licensing is an 
academic assessment judgement. He also said, "Academic assessments 
ace not a legal function of any federal agency. Such assessments 
can be made by various bodies for their own purposes." I would 
like to stress the phrase ‘'their own purposes." He said, 
"Assessments by a university are not necessarily relevant to a 
professional licensing body." 


With that responsibility which each province has by statute 
delegated to a professional organization goes the requirement and 
the responsibility to evaluate applicants. 


I weestled with the issue of qualifications for academic 
assessments. To become a member of APEO and any of its committees, 
including the academic requirements committee, a person has to 
have complied with the requirements of section 14. The academic 
requirements consist entirely of technical subjects, such as 
calculus, linear algebra and others. There are no requirements to 
qualify anyone as assessors. 


In the cases I have referred to before, I attempted to 
determine what the qualifications were of the people who expressed 
these academic assessments. I could not find out who did the first 
one. In 1975, the evidence clearly indicates there was only a 
clerical staff member of APEO. At the University of Waterloo it 
was a university professor and at the University of Toronto it was 
a clerical employee. 


The fact is that at the present time in Canada there is no 
public authority that can carry out legally binding academic 
assessment judgements to the public at large. The proposed act 
does not provide any assurance to the public that the assessments 
which will be carried out by APEO, as an agent of the government 
of Ontario, will be carried out by qualified assessors. As well, 
there is no standard for academic assessment. 


I have attempted to have the various issues clarified with 
certain other requirements that may exist. I initially requested 
the association to reassess its position. I also attempted to 
define the legal position in terms of clause 12(b) of the present 
act and made a submission to the Ontario Human Rights Commission 
about that. 


In view of the continued uncertainty and essentially the 
lack of answers I received, I eventually requested the Austrian 
ministers to discontinue the granting of engineering licences to 
Canadian engineers unless they had academic qualifications of a 
doctor's degree. I attach this particular document for your 
attention. I personally feel such a request in today's world of 
international co-operation and trade is a very regressive step. 
The engineering profession is an international trade today, based 
largely on international personal licensing standards. 


I have submitted to the Professional Organizations Committee 
the original of the Austrian personal licensing standard, which is 
a federal Austrian statute, about 530 pages in volume. These are 
Ontiy theslinst 6). 
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I have attempted to find out from APEO over the years what 
its personal licensing standard was and I have not been 
particularly successful. Two documents of this type have been 
given to me, but I am not quite certain whether this is a 
licensing standard or not. These documents do not enable APEO to 
Carry out reasonably successful academic assessments. For this 
reason, I feel perhaps the Ministry of Education would be in a 
better position to develop such a standard and have the qualified 
resources to do so. 


An observation I would like to make on the proposed drafting 
generally is that, perhaps due to this inadequate standard, it is 
difficult to determine the exact responsibilities and, for this 
reason, some of these responsibilities have been transferred to 
this new act to delineate the various responsibilities between 
engineers and architects. 


There are other possibilities that exist. As an example, I 
would just draw your attention to the Austrian approach, which 
happens to grant engineering licences and also trade licences--in 
my case, approximately 10 trade licences like electrician, 
plumber, stationary operator. It is a different approach to this 
aSpecr. 


9:50 p.m. 


The principle I am concerned with is that the applicant for 
a licence should have the opportunity to prove his qualifications. 
The standard of licensing should be a public document. It should 
be readily accessible and the responsibility of the agency should 
be clarified to provide qualified assessors for transfers from 
other jurisdictions outside the regular educational process. I 
think these opportunities should exist. 


As a fourth principle I would like to suggest there should 
be a right of recourse in case of a misjudgement. This gives an 
opportunity to rectify and correct an inadequate process that may 
have led to some arbitrary treatment. Even if criteria are 
established and evaluated by qualified assessors, at least one 
internal review of a decision by the association should be 
provided rather than a review by an administration officer. I 
believe that is the process, for example, with the Law Society 
Act. An external review process should be provided as well. 


I am asking here for a clear and essentially uncompromised 
expression of a right of recourse to the decisions made by a 
professional organization of the province. 


Mr. Chaicman: Thank you, Mr. Sablatnig. Mr. Renwick, I 
think you have a question. 


Mr. Renwick: Mr. Chairman, I think Mr. Sablatnig raises 
a most interesting question. It is a matter on which the committee 
is going to have to be advised when it gets to clause-by-clause 
consideration of the bill. The bill provides that no person shall 
engage in the practice of engineering unless he is the holder of 
the licence. The registrar shall issue the licence if the person, 
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among other things, has complied with the academic requirements 
specified in the regulations and has complied with the experience 
requirements specified in the regulations. 


I think the area Mr. Sablatnig refers to comes within the 
area of the academic requirements committee and the experience 
requirements committee which the council is required to establish. 
Then we have this situation where, as I understand it, a person in 
the circumstances Mr. Sablatnig puts before the committee applies 
to the registrar and is refused because of academic requirements 
Oc because of experience requirements. 


The matter then goes on the initiative of the registrar or 
on the request of the applicant to the academic requirements 
committee for a determination of whether the applicant has met the 
academic requirements prescribed by the regulations, or it goes to 
the experience requirements committee for a determination of 
whether the applicant has met the experience requirements 
prescribed by the regulations, or it goes first to the academic 
requirements committee and then to the experience requirements 
committee. 


Everything is fine up to then; the process is there. Then 
there are these astonishing provisions of the bill. In subsection 


14(4), "A determination by a committee under subsection (3) is 
final and is binding on the registrar and on the applicant"; and 
in subsection 14(5), "A committee is not required to hold or to 


afford to any person a hearing or an opportunity to make 
submissions before making a determination under subsection (3)." 


There is nothing to indicate anywhere that there is a 
requirement of the academic requirements committee to make any 
comparisons of the circumstances of foreign applicants who have 
become Canadian citizens. When I say "foreign applicants," I mean 
applicants who have acquired their academic qualifications or 
experience requirements abroad. There is nothing to indicate 
anywhere that any criteria are established by which the 
comparisons will be made that will determine whether that person 
would or would not meet the requirements for licensing. Is there a 
gap there or is there some problem there? 


Me’. Fram: I’think APEO can"best ‘address it: out of: its 
experience. 


Mr. Laughren: Is it not conceivable that someone could 
get his elementary school, secondary school and university 
education here, then get an engineering degree in another 
jurisdiction and come back here and run into this problem? 


Mr. Fram: Definitely. The evaluation of credentials is 
an enormous problem in the field of engineering. As I understand 
it from the number of applicants and the sources and bases of the 
applications, the groups that are called professional engineers in 
One jurisdiction are enormously different from those elsewhere. To 
get the magnitude of the situation and the perspective, we really 
need to have that described to us by the APEO. 
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The process here is really a statutory version of what the 
process is now. It is just a codification of the existing process. 


Mr. Laughren: The point I am trying to make is if the 
registrar is making these decisions in such an arbitrary fashion, 
surely that registrar must have the qualifications from the 
various jurisdictions in» front:of him or her. It is» not a 
limitless number of jurisdictions. 


Mr. Fram: Right, and I think we should hear the 
registrar. 


Mr. Wardell: Very briefly, I think you will have a 
little clearer understanding of our academic assessment when we 
provide you with, as promised this morning, the Canadian 
Accreditation Board's report dealing with Canadian universities. 
The Canadian Accreditation Board's assessment is the only sure one 
we have available to us for an applicant's educational background 
and experience. 


The Canadian Council of Professional Engineers, the national 
body, has investigated universities around the world and does have 
a list of universities we can recognize, but we cannot compare 
them completely with one in Canada. 


Our process, generally, is to place the applicant in one of 
three different streams. If he is a graduate from an accredited 
university in Canada, meets the two-year experience requirement 
after graduation and writes an admissions examination which deals 
with the legal and ethical practice of the profession, then he is 
qualified for membership. If the applicant is a graduate from one 
of the accredited universities in the United States, we can accept 
those qualifications, and the applicant is dealt with in the same 
manner. 


10 p.m. 


The next category or stream is for applicants from Europe 
who have graduated from a university on CCPE's list, where we have 
had some investigation. We have a fairly good idea of the 
syllabus, the courses taught, the quality of the courses. The 
applicant is then asked to write what we call confirmatory 
examinations. They generally consist of perhaps four or five 
examinations in the branch of engineering in which he has been 
practising or has graduated from at university. In other words, if 
he graduated from a university in electrical engineering he could 
select four subjects in electrical engineering. If he passes those 
examinations, then he must write the admissions examination, the 
practice and ethics examination, and he must also provide us with 
evidence of sufficient experience to be admitted to membership. 


Those who have graduated from other universities, technical 
schools and colleges where we do not have any handle on their 
qualifications are assigned an examination program. Then, as a 
tule, they may well appeal. 


At the moment, we have what we call an appeal board. Its 
function will be a branch of the experience requirements committee 
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as set out in this act. That will come out in the regulations. The 
applicant is interviewed by this group of engineers who will 
question the man on his practical experience in engineering. 
Depending on his experience, they may well waive some of the 
examinations that have been assigned to him. For an experienced 
engineer coming, say, from Europe, it is quite common that they 
will waive a good number of the examinations. He must write and 
pass the examinations that are left in a period of time and 
satisfy us as to the experience requirements and pass the 
admissions examination. Very briefly, that is our process. 


Mr. Chairman: Anything further, Mr. Laughren? 


Mr. Laughren: No. I suppose this does not deal with 
subsection 5 that my colleague was talking about, of not requiring 
to hold a hearing or opportunity to make submissions, etc. 


Mr. Wardell: I am sorry. What section is that? 


Mr. Laughren: Subsection 14(5), where you have the power 
to issue or not issue a licence. It is page 21 of the bill. 


Mr. Wardell: Basically that would apply to the academic 
cequirements. We feel very definitely that it is up to us to make 
the assessment on the documentation that the man can submit. 


Mr. Laughren: Subsection 3 deals with academic and 
experience requirements, right? 


Mr. Wardell: Yes. Very definitely, in the main, you 
cannot assess a man's experience requirements until you interview 
him, other than perhaps-- 


Mr. Laughren: No. It is the holding of the hearings, the 
submissions and the right to appear before your accuser, as it 


were, that I find so strange too, and why you feel it necessary to 
have that in there. 


Mr. Wardell: I am sorry. I cannot answer that question. 


Mr. Renwick: From what Mr. Wardell has said, I want to 
reaffirm my concern about the examination part of it. Passing the 
examination set by council has nothing to do with the academic 
cequirements committee as such, or anything to do with the 
experience requirements committee. 


There is nothing here to indicate there are any criteria by 
which the academic requirements committee or the experience 
requirements committee will be able to carry out an equation 
between the academic requirements, which are under consideration 
of the applicant, or the experience requirements that are under 
consideration of the applicant, and those specified in the 
regulations, which would be normal for the person who is applying. 


This is not as though somebody suddenly appears in Canada 
today and makes the application. The person has to be a citizen or 
have been granted permanent residence in Canada before the 
registrar is required to consider his application. So it is 
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somewhere down the road after the person has arrived in Canada. 
There is nothing here that speaks about a comparison capacity of 
the academic or experience requirements committees. 


It-is a difficult question but those comparisons have to be 
made if we are going to be reasonable about it. As my colleague 
has said, I cannot believe when it is a matter of a person's 
professional livelihood that we would be passing a bill that says 
a committee is not required to hold or to afford any person a 
hearing or an opportunity to make submissions before deciding 
whether the person is entitled to the issuance of a licence. 


Mr. Wardell: I would be inclinded to say at this point 
that we are certainly prepared to take comments into 
consideration. The ministry will review them. 


Mr. Elston: I have two comments, rather than questioning 
the witness. As we have gone along with presentations from members 
of the public and associations, the number of items that have 
appeared to be very contentious have all of a sudden, or maybe as 
a plan, become part of the regulations. The issues that have come 
before us as legislators have more often than not been put off to 
be dealt with by regulation in an arena that becomes much less 
public than this forum. It concerns me in a number of situations. 


With respect to this particular gentleman, the registrar of 
the Association of Professional Engineers of Ontario indicates it 
will become clearer after the regulations are passed. With respect 
to the election of officers, it is something that will be left to 
be determined by regulation. 


As legislators, we are being left to pass a bill that is 
incomplete, to say the least. It will probably perpetuate the 
difficulties and will probably, in more ways than one, cause a 
great deal of dissension with respect to the various members of 
the profession who have expressed at least a concern, if not 
numerous concerns, either strongly or otherwise, to this 
committee. I continue to be concerned about this sort of operation 
with respect to legislation. 


I can understand the bona fides of the people who operate 
through the minister's department. But at the same time, I have 
difficulty extending my trust to deal with questions that remain 
uncesolved when we as legislators are not even able to have access 
to the amendments that will determine the ultimate formulation of 
the legislation with which we are dealing. 


LOeLOepame 


I have to raise that objection to be considered by yourself 
as a representative of the ministry, Mr. MacQuarrie, and for Mr. 
Fram's consideration as well, so that we do know what in the 
dickens we are actually dealing with. 


I am prompted to say these words not so much for my own sake 
but because on a Tuesday night we are sitting until the hour of 
10:30 p.m. or however long it will take to get the presentations 
finished. We have had about 20 people considering the 
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presentations made by various members of the public. In my 
experience, limited as it is, in dealing with legislation we have 
never had this large a number of people looking in on the 
deliberations of a committee, except when it is extremely 
important legislation. It is in that sense I remain concerned that 
the committee is not able to view, one, the regulations, and two, 
the amendments which are proposed. 


I have to ask again, as I did this morning, that at the very 
earliest opportunity we be made aware not only of the amendments 
that are proposed but also of the regulations which will in large 
manner shape the type of legislation we are passing. Until that 
happens, I cannot see us dealing with respect to the 
clause-by-clause. It seems the regulations will shape the ultimate 
end of this legislation. 


Mr .-trame,in this.connection, it .is.impor.tant.to bear <in 
mind that the regulations under the existing act govern more of 
the process than they do under the proposed bill. The process set 
out in the statute is one that is in the regulations under the 
existing act. Rather more than less of the important functions of 
the operations of the self-governing profession is before you than 
it has ever been before. 


Mr. Elston: But that does not relieve us of the 
necessity of examining what is the overall program or the criteria 
set down by the ministry to govern this profession. 


Mr. Laughren: Any changes in the act. 


Mr. Elston: That is correct. My friend indicates that 
any proposed changes in the act could come about through the 
cegulations. We have no control over those. 


Mr. Fram: No changes in the act can take place under 


these regulations. 


Mr. Elston: We have heard about deliberations with 
respect to the election of officers which may take place. That 
would be a change, as I understand it. 


Mr. Laughren: If the bill changes, the regulations will 
of necessity change too. 


Mr. Fram: That is one of the reasons why the regulations 
are not available. You must have an act to develop the regulations 
under it. You can look at the regulations under the existing act 
for certain correspondence where the powers are similar. 


Mr. Elston: I agree partially but, in answering a 
concern this witness has put to us, the answer from the registrar 
has been basically: "Wait until the regulations appear. It will 
become much clearer to you as to how we are going to deal with 
that.'' How can we pass legislation that leaves it to the 
regulations when we do not know whether this man's concerns about 
the system will be addressed or not? We have no avenue to address 
his concerns when it goes to regulations. Are you going to 
undertake to me that this gentleman's concerns are going to be 
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addressed in a satisfactory manner to deal with his concerns? 


Mr. Fram: I cannot undertake that, under the new act any 
more than the old, the APEO will grant him a licence. No, I cannot. 


Mr. MacQuarrie: It is a question of how comprehensive 
legislation can be. We are dealing with items that, in terms of 
academic requirements at least, are more properly dealt with by 
cegulation than by statute. 


Mr. T. P. Reid: That is not the point we are arguing. 


Mr. MacQuarrie: If my understanding is correct, we have 
already heard an indication of the present academic requirements. 
There is no reason to believe, at least to the best of my 
knowledge, that these are going to change. 


Mr. T. P. Reid: With respect, that is not the problem. 
The problem with subsection 14(5) is that a hearing will not be 
held and a person can be refused the right to be heard. 


Mr. MacQuarrie: I have already indicated that those 
questions were going to be considered by the ministry. 


Mr. T. P. Reid: You are drawing a red herring across the 
whole issue. 


Mr. Elston: Perhaps I could suggest to you that under 
certain bills in the Ministry of the Environment the 
implementation of the act was stalled until there was an 
opportunity by public forum to consider whether the regulations as 
drafted complied with the legislation as approved through the 
committee. Perhaps that is something you could look to as well and 
then come back to us with that. 


Mr. MacQuarrie: I am not prepared at this point to say 
what regulations will ultimately be passed. 


Mr. Elston: The only point I am making is that the 
regulations are going to figure very substantially in the ultimate 
direction that this legislation is going to take. 


Mr. Gillies: Did the Attorney General not already say 
that he would have regulations here by the beginning of the week? 


Mr. MacQuarrie: I would suggest that the bill currently 
before this committee, coupled with the regulations currently in 
existence, will give you a pretty good indication of the direction 
the controls of this profession will take. 


Mr. Elston: Could you perhaps discuss with others in the 
ministry the possibility of the committee having the regulations 
in at least some kind of form so that we can consider them with 
respect to the legislation and so that we know what the total 
package is going to be? 


Mr. MacQuarrie: I think the minister already talked 
about that earlier. They are not ready and cannot be ready in 
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final form at least until the legislation is passed. 


Mr. Elston: You are asking us to pass the legislation 
not really knowing what-- 


Mr. MacQuarrie: Yes, but in terms of regulations--this 
is an expression I have used before--you are starting with an 
empty pail. You cannot make regulations without the legislation. 


Mr. Elston: I am sure you must know what direction the 
regulations are going to take. You have an idea. 


Mr. MacQuarrie: I have already given some indication. 


Mr. Fram: I think, in essence, you are dealing with a 
self-governing profession; a profession that sets the standards 
for its operation. Since the 1930s, the profession has set the 
standards for its operation and the standards of its 
qualification, where those qualifications are decided by the 
professional body. 


Mr. Laughren: Within the act. 


Mr. Fram: Within the confines of; the act.: That is not 
changed under this bill. The profession still establishes its own 
criteria for admittance. 


Mr. Elston: Okay. Here is the key to that. The question 
I have raised is one with respect to who speaks for the 
profession. There seems to be considerable concern about who is 
looking out for the engineering profession, whether it be the APEO 
in addressing certain concerns to us, whether it be the Canadian 
Society for Professional Engineers, whether it be individual 
members like Mr. Quinn who appeared before us, or whether it be an 
individual such as the current witness who has addressed concerns 
about accreditation. 


10:20 p.m. 


Even though we may recognize it as a self-governing group of 
people, we still do not know what it is going to be governing 
until we see some sort of form of regulations which you as a 
member of the ministry will approve or at least extend to the 
cabinet for approval through order. That concerns me because we do 
not know the end product. With that I will have to stop, I guess, 
because we have other people to hear from. 


Mr. MacQuarrie: As I understand it, in other 


self-governing professions as well as this one, the governing 
authority of the profession comes forward to the appropriate 
minister in charge of the statute or within whose ministry the 
statute falls, suggesting changes to the regulations that might 
prevail. The ministry considers them and brings them forward. 


Mr. Elston: The key is still who is the spokesperson for 
the group and probably that seems to be brought forward-- 
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Mr. MacQuarcrie: The spokesperson is the governing 
authority; when it 1s a self-governing professional body; it has 
its own spokesman. 


Mr. Gillies: I do not think there can be any question, 
based on the evidence we have seen so far, that the only spokesman 
now for the engineering profession is the APEO. The evidence we 
heard this morning is there are 50,000-odd engineers in the 
province. No individual society or interest group within that 
profession could claim more than 3,200-odd members, I understand. 


Now there are problems with that relationship. I think that 
is what we spent a lot of the morning on as to the licensing role 
of that body as opposed to the interest group role, but I do not 
see in the broad sense how anyone else can claim to speak for the 
engineering profession apart from APEO. I think that is what we 
are with right now. 


Mr. Elston: Mr. Chairman, we may ask for further 
cepresentations on that point, but perhaps we should move to the 
next witness. 


Mr. Chairman: There being no further questions of Mr. 
Sablatnig, thank you very much for being with us this evening. The 
eighth witness is Dick Stewart. 


DICK STEWART 


Mr. Stewart: Mr. Chairman, my name is Dick Stewart. I am 
a mechanical engineer. I have been practising as an engineer since 
I got out of school in 1954. My work right now is equipment 
manufacturing and project engineering services. 


I have typed out a brief which I will read. I will try to 
make it as short as I can because time is going on and I believe 
you have one more person to listen to. To open my remarks, 
sometimes the obvious is the most elusive. As you are without 
doubt aware, government appoints members to the council of the 
Association of Professional Engineers of Ontario. As I recall, a 
government appointee questioned the obvious when a proposed 
revision to the client-engineer form of agreement for consulting 
engineers was submitted to council for ratification. He questioned 
the logic of changing something that was already proven for the 
sake of change. 


Discussions for the purpose of changing the existing 
Professional Engineers Act have gone on now for some five or more 
years. I do not know how long it has gone on, but between the 
studies and so forth, it is quite some time. 


No one has yet provided me with sound reasons why the entire 
existing act should be rewritten. Admittedly it has faults, but 
specifically I personally, and this is my opinion, object to 
clause 2(f) since it virtually negates the entire act. However, 
the existence of one or more undesirable clauses or omission of 
clauses in an act does not warrant its wholesale dissemination or 
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reconstruction. This may be good business for lawyers, but it is 
of doubtful benefit to the public and the association's members, 
both of which are prime considerations. 


The other point I want to make in preamble form is, what is 
the purpose of such legislation? Simply put, it is an agreement 
between, on the one hand, society through government for better 
public protection and, on the other hand, the members for a 
ceasonable degree of exclusivity. Some people will not agree with 
this philosophy, but it is rather basic and I am a simple guy. 


Mr. Laughren: I am sorry to interrupt, but the witness 
is) referring to clause’ 2(f)"and I%think -that®is ofethe old. bill. 
Mr. Stewart: v0t the oldebillt hats <corr ect, 


Mc. Laughren: I certainly do not have that in front of 
me. I wonder what clause 2(f) is that you say negates the bill. 


Mr. Stewart: To me, it is a weakness. Some people do not 
agree with me, but anyway that is a matter of opinion. I think if 
we get into these details, we will be here quite some time. If you 
have somebody else to hear, I do not want to be unfair to somebody 
else. 


Mr. Laughren: Carry on. 


Mr. Stewart: What is the purpose of such legislation? As 
I said, it is an agreement between, on the one hand, society 
through government for better public protection and, on the other 
hand, the members for a reasonable degree of exclusivity. That is 
a matter of philosophy. Some people would not agree with it, and I 
am sure there are some people in the NDP who would find that 
abhorrent. 


Mr. Gillies: Does the reverse hold true? 
Mrvitiite wah OL: 1) OURCEr LCAaLnLy: cot their attention, 


Mr. Laughren: We have always spoken highly of mechanical 
engineers. 


Mr. Stewart: We have more to go through, gentlemen. I 


know it is late, but-- 
Mr. Mitchell: You just brightened up the evening. 
Mr. T. P. Reid: Maybe you should stop right there. 
Mr. Gillies: Quit while you are ahead. 
Mr. Stewart: Put in simple terms, government says, "If 
you put and maintain quality goods"--and I am a simply guy; I say 


quality goods--'"'on the market, we will give you a reasonably 
exclusive territory." 
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On the other hand, the members say, "If you give us a 
reasonable degree of exclusive territory, we will make ever 
effort to ensure there will be quality goods available to the 
marcket..or. that ternitory. 


Mr. Laughren: That is the market system. 


Mr. Stewart: Yes. That is an oversimplification but it 
is common sense. What you are doing is making someone responsible, 
and if he gets out of line, you have somebone to point to and say, 
"Okay, you son of a bitch, what happened?" 


Mr. Laughren: That is my kind of language. 


Mr. Stewart: You, being lawyers, or most of you, I 


assume, are Lawyer Sa 


Inter jection: Watch the insults. 


Mr. T. P. Reid: You can talk about the NDP, but do not 
go too far. 


Mr. Elston: Most of us either are or wish we were. 


Mr. Stewart: You, being lawyers, are better aware than I 
that this is simple consideration and consent. In reality, the 
legislation is no more than the embodiment of such an agreement. 


Comments regarding specific points of the proposed act 
follow. Section 3 of the existing act defines the association as a 
body politic and corporate. Section 2 of the proposed act defines 
the association as a body corporate without share capital. 


The assets of the association, at least in my opinion 
anyway, are those of the members. I find the addition of the words 
"without share capital" particularly disturbing and I must most 
emphatically announce my unease over the new wording. 


The association has of late come closer and closer to 
government and there are increasing signs of it becoming rather 
fat, in which case the members for reason of sound and good 
management may wish to remove some of the excess money. There is 
$4 million sitting there. "Come on, fellows, work a little hard." 
That is business and it is a good way to think. 


Inter jection. 


Mr. Stewart:Someone is not happy back there, but anyway-- 


Mr. Laughren: They are all smiling. 


Mr. Stewart: The proposed rating could void the members 
of a substantial part of their right of financial control of the 
association. / 

Regarding section 3, the ''not fewer than," and "not more 
than"' and the "as provided by the regulations" caused me great 
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anxiety, so much so that I had difficulty believing I was reading, 
in fact, what I was reading. 


Since government will be able to write and revise the 
regulations without reference to anyone, government could change 
at will the structure of the council and at the uncontrolled 
discretion of government. The council could contain 12 or 13 
government appointees and only 15 elected members. When one 
considers many of our members are government and quasi-government 
employees and are free to run for council, any form of control, 
direction or even influence by the members could be removed. 


L050" p.m. 


If government wants to run the whole show, why does it not 
come out and just say it? Clause 3(2)(b) does not specify who the 
five or seven councillors will be or where they will come from. 
While I suppose the government will want to appoint engineers to 
these positions, I believe it must first be clarified. 


The makeup of council is obviously important. Who actually 
selects the government employees is therefore equally important. I 
was advised that the government's previous practice was to follow 
the association's recommendations in selecting the engineer 
government appointees. Would the government advise us of its 
present practice with respect to the selection of the engineer 
government appointees and of its intention for the duration of the 
proposed act, if there are to be any? 


The regulations allow the council of the Association of 
Professional Engineers of Ontario to elect the president and 
vice-president. This would greatly detract from the members' 
influence over the association. I believe government should 
explain its reasons for including this in the legislation. 


Subsection 3(8) is unusual. According to it, we could have, 
in effect, three registrars, each vying for position or serving a 
special interest group. Such a condition could cause an enormous 
jumble of politics within the association. From a management 
standpoint, to give three people the same authority is generally 
considered bad practice. I believe government should acquaint us 
with its reasons for the wording of this paragraph. 


Subsection 8(2) puts a bylaw in effect when passed by 
council. The onus of rescinding it rests with the members. 
Administratively, such a condition could cause problems. If the 
members rescind the bylaw passed by council, any action taken by 
council in respect of such bylaw, between the time of passage by 
council and rejection by the members, would be valid. I suggest 
the members will find this completely unacceptable, especially in 
view of the very large representation of government on council. 


This condition appears to be very unusual. It makes me 
uneasy and appears to me completely unnecessary. The reasons of 
the government for including it should be furnished. 
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Section 9 requires the council to establish an official 
publication. The association now maintains a publication without 
legislation requiring it. Therefore, I am concerned over the 
reasons--and more concerned over the reasons than the actual 
words--for it being specified in the legislation. Also, I am 
concerned about the possibility of empire-building within the 
association. It seems to me section 9 will ensure this is exactly 
what will happen. 


I suggest you consider that the association is a political 
institution and, like government, is complete with both elected 
people and functionaries. We also have government representation. 
In my opinion, section 9 should be omitted, but I am not the whole 
membership. I am only one person. 


In section 10, several committees are required. While I do 
not know the present arrangement for equivalent committees, I 
suggest the government should tell members specifically what is 
wrong with the existing equivalent committees for accomplishing 
the same functions. 


Regarding the proposed executive committee under clause 
10(1) (a), putting this in the legislation is fraught with danger 
and could remove any form of control, direction or influence by 
the members. This is particularly dangerous when one considers 
that council, not the members, will select the officers, president 
and vice-president. I mentioned my concern over that situation 
previously and this compounds it. 


In subsection 12(1), limited licences are allowed. I do not 
see in the proposed legislation any definitive definition of what 
the requirements would be for a limited licence. However, 
providing for limited licences in the legislation is fraught with 
danger. This would mean that anyone could take the association to 
court and plead for a limited licence if he or she were accepted 
by the admissions committee. 


I am not 100 per cent sure about this, but it appears to me 
a limited licence is for someone who may not qualify as an 
engineer but who has a very specific experience. The litigation we 
could become involved in could be horrendous. The cost of the 
litigation could be astronomic. A precedent established by just 
one judge could over a period of time open the floodgates. 
Ontario, in the extreme, could well be blessed with toilet 
engineers, sink engineers, lavatory faucet engineers, not to be 
confused with slop sink engineers. That may be whimsical, but 
there is a very real possibility of this type of thing happening 
Over a period. The effect on Ontario industry could be disastrous 
and could well guarantee foreign dominance of Ontario 
manufacturing. 


Engineering is changing quickly. You should consider that 
many of our members have to change their job style and working 
career a few times in the course of their lives. That is not 
generally the case with most people. Everybody's job changes a 
bit, but sometimes ours are horrendous. Things do change. So while 
this does not affect all our members, it does affect a substantial 
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portion. You have to consider that it is necessary to give the guy 
the tools to get into that position. With these proposed 
conditions, one wonders if some of the members should pay a visit 
to the province's engineering schools, assemble the students and 
explain to them the consequences of this condition. How many 
students would remain in the schools? 


Regarding subsection 12(2), this requires an individual 
engineer doing business for himself to have two certificates, a 
certificate for himself as a member plus a certificate of 
authorization. There appears to me to be nothing wrong with the 
existing legislation in this regard. As I recall, a previous 
deputy minister of housing suggested in the associations's printed 
periodical that certificates of authorization be so required. I 
did not comprehend the logic then and do not now. 


Clause 12(3)(a) is too broad. Innocent people could be named 
as a result of this. Moreover, it would encourage almost anyone to 
build a plant, except the building. The results could be dangerous. 


As I write, it is now midnight and I see little point in 
continuing the commentary on specific points of the proposed 
legislation. 


In the last issue of the association's periodical were the 
platforms of the candidates for election to office. In the 
statements of the candidates, one mentioned, "A proposed clause 
allows for non-engineers to perform professional engineering work 
provided that an engineer assumes responsibility for it." One 
would suppose that an individual running for office on the 
association's council would be up to date on the proposed act. The 
statement of this candidate concurs with the position last stated 
to the members by the head office of the association. I think this 
member is not alone in his misunderstanding of the contents of the 
proposed act. 


When the draft legislation was issued, all comments were to 
be received by the association in May of last year, very shortly 
after it was issued. The letter of June 15 of the association's 
president gives the association's comments on the proposal, some 
of which concur closely with those concerns raised by me. To my 
knowledge, none of the statements raised by Mr. Moull has been 
addressed. I do not know if the draft legislation I have is as it 
now stands, or what stands. 


To my knowledge, no formal authority has been given to the 
association by its members to negotiate on behalf of the members. 
It appears to me there has been no strategy or composite program 
put forward to the members. It appears to me the acceptance you 
now have is that of the individual or individuals who made the 
acceptance or acceptances. 


Neither I, the association president, the council of the 
association, the association staff, the consulting engineers’ 
organization nor the Canadian Society for Professional Engineers 
can speak for the members as a whole on new legislation. The 
association has a full right and responsibility to speak on the 
existing legislation, but it has no authority, to my knowledge, to 
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speak on the new one. I think I know what happened and I am going 
to make a suggestion at the conclusion to put it back on the rails. 


It, therefore, appears that you have no authorization from 
the members and cannot legitimately put into law the proposed 
legislation, notwithstanding the first reading of the bill. You 
may differ. I am not a lawyer so I do not know, but it seems to me 
a referendum of the members will be required. Further, I expect 
the members will require of you full and ample explanation of the 
reasons for the changes you propose. Also, I am sure the members 
will want to see and examine legislation being proposed for other 
similar bodies--doctors, lawyers, teachers, etc.--before voting in 
any referendum. 


10:40 p.m. 


As I mentioned at the beginning of my talk, I think what has 
happened is this has now gone on for some five or seven years. 
What happened in the beginning, I gather, is there was an 
investigation by government going on at the time, which was 
obviously proper, under the Professional Organizations Committee. 
Slowly, bit by bit, it got into some new legislation. Over time, 
between both the association staff, the council, and the 
government, since it was in dribs and drabs, the members got 
forgotten. The fact of the matter is that this was over time. 
Since you are already having these hearings, I would suggest the 
means be gotten to get the members' sanction and get things going. 


As I recall, and I am going by memory, I received this thing 
last March or April and we had until May to reply. You might just 
as well forget about replying because it was too late. It was my 
understanding that the legislation was to be passed in the summer 
session or whatever. Consequently, I do not know whether the 
government pressured the association or the association said, 
"Look, let us get the staff," or whatever, or the council said, 
"Let us get this damned thing out of the way and let us get it 
going. It has been going too long." That is my feeling. One way or 
another, the members have to be involved in this. 


I thank you for giving me, an ordinary member, the 
opportunity to present my thoughts on the proposed legislation. 
Thank you very much. It is a pleasure. It is the first time I as 
an engineer have stuck my nose in the political process. We are 
funny guys. Basically, all of us are salesmen even though some of 
us are dressed in blue and others have the pinstripes of the 
boardroom. The fact of the matter is we are salesmen no matter 
what we do and we do not worry about these things. We just keep on 
g0ing. Sometimes this is our undoing. 


I must tell you, in the last few years I have been very 
heavily hit financially by the actions of politicians and 
government. Now, unfortunately, I am realizing my native instincts 
are maybe not the best thing for myself, so I have come here 
tonight. I hope I have not caised too much of a ruckus. I do not 
want to raise a ruckus. I must say I am glad, Mr. Moull, that you 
have encouraged a good number of your staff to come out tonight. 
The only staff member I know is Mr. Wardell, because there have 
been changes in the last few years and I have not been around the 
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association very much. I am very happy to see their interest. With 
that, if you want me to shut up and get out, that is fine, or you 
can ask me some questions. You have another chap to go. 


Mr. Mitchell: As I recall you said you were writing that 
almost at midnight and tonight you are presenting it almost at 
midnight. 


Mr. Gillies: One short question, Mr. Stewart. You sure 
got even with the politicians tonight. 


Mr. Stewart: I have no intention of getting even with 
anybody. That is not my interest. What I saw is something that got 
off the rails and I would like it to get back on the rails. That 
is my interest. I do not want the wrong things done. I am just an 
ordinary guy. 


Mr. Gillies: I appreciate that. I think your comments 
about the openness of the system and accessibility to what we are 
doing here are very valid. My question to you is very simple. If 
you do not have the answer, somebody from the Association of 
Professional Engineers of Ontario may. I assume the draft paper 
you held up, which several witnesses have shown us, went to all 
50,000 engineers in the province? 


Mr. Stewart: I assume equally and I have no reason to 
believe otherwise. In fact, there is a covering note from the then 
president, Dr. Lapp. It is not dated, so unfortunately I do not 
know when it was sent out. 


Mr. Gillies: My question to you is that there was, as 
you said, an invitation to respond and there was about a month to 
do so. Do you happen to know, or does anyone know, how many 
responses came in from the mailing? 


Mr. Stewart: I would think very few. I believe the 
question was already answered tonight and maybe the association 
can reply better. 


Mr. Moull: I am president of APEO. The discussion draft 
that was being held up by Mr. Stewart was sent out approximately 
the end of March with about a two-month time lapse for the 
membership to respond. It went to all 50,000 members. My 
recollection is that approximately 125 replies came in, in the 
time allocated, and those were from individual groups, firms, and 
that represents about one quarter of one per cent of the 
membership of the association. It was a full process through that 
period and the responses formed the basis of discussion within 
council which then formed the base for a submission made to the 
Attorney General of things we liked and things we did not like 
with respect to the discussion draft. 


The response subsequently came back to council, to myself on 
behalf of council, from the Attorney General saying yes, he agreed 
with some, he disagreed with others, and that was the way the 
process was evolving during the spring months. We did anticipate 
first reading of the two bills by about June, then the House rose, 
as I recall, and the process went on during the summer. 
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In parallel with all of this, there was publication in each 
of our copies of Dimensions, the so-called official publication, 
to keep the members as well-informed of the status of the new 
legislation as possible, and through our chapter chairmen 
information was well available to anyone who wanted to find out or 
who chose to read the Dimensicns magazine. 


Some members were more interested than others, some were 
totally apathetic. I guess the fact of one quarter of one per cent 
responding to the discussion draft could indicate--it may not 
have, but it could--one of two things: one, some apathy; the 
other, more positive, would be to take it as indicative of the 
dependence of the membership in general on what its elected 
council was doing with respect to the new legislation, and that 
new legislation not being something for the association per se to 
negotiate, in so far as it is a government bill and it is the 
Attorney General's legislation, telling us how we are being 
granted self-governing provisions. 


Negotiation may not be the appropriate term and I am not 
sure what Mr. Stewart really meant by negotiation. However, there 
was a lot of discussion and liaison--and there had to be--between 
APEO, the architects, the Attorney General's department and many 
other interested groups which had a concern or an interest in the 
proposed legislation, and our own members. 


Mr. Gillies: Thank you. So the answer is 125. 


_ Mr. Elston: Were some of those responding on behalf of 
chapters of your organization? 


Mr. Moull: Yes. 


Mr. Elston: So there could be a more broad perspective 
placed on those 125 replies? 


Mr. Moull: Yes, although it is reasonable to know that 
the chapter executives out in the various parts of the province 
did not go to their members and draw forth commentary. They may 
have had a chapter meeting at which the act was discussed and from 
that would be put forward a chapter response, but not by ballot or 
ceferendum or anything like that from chapter executive out to 
chapter membership. 


Mr. T. P. Reid: Mr. Stewart mentioned "without share 
capital.” Are you suggesting, Mr. Stewart, that you should have 
share capital and every member should have--50,000 into $4 
million--$80 worth of shares, or something like that? 


Mr. Stewart: There should be some provision in there. 
There was not in the previous act, which may be a little bit weak. 
But there should be some rule for distribution of the funds so 
that if the members say, "Okay, we want to close it down," who 
gets the money? You could be looking at $4 million to find out who 
owns it if we decided to terminate the association. 


When you add "without share capital''--government is getting 
bigger and bigger, and we are getting more and more government as 


47 


society is getting more complex. You keep worrying about somebody 
Sticking their fingers in your goddamned money. 


Mr. T. P. Reid: Mr. Moull, does the association make any 
political donations? 


Mr. Moull: None whatsoever. 
Mr. T. P. Reid: Send some to Rainy River. 


Mr. Moull: I should point out that the figures being 
bandied about are decreasing at a very rapid rate, particularly 
for we unpaid elected people. With respect to the point regarding 
"body corporate and without share capital,'' I would have to defer 
to Mr. Fram to respond to that. 


Mr. Fram: It is just alternate terminology. In the bill, 
we have provided for those provisions of the Corporations Act that 
apply. It was just alternate terminology. It means they are not 
investors and since the winding up provisions of the Corporations 
Act do not apply, an act of Parliament is necessary before the 
corporation can be wound up. 


Mr. MacQuarrie: So you could always come back just 
before it is wound up, if it is ever wound up. 


Mr. Chairman: Is there anything further for Mr. Stewart? 


Mr. MacQuarrie: Mr. Stewart, we appreciate your comments 
and the ministry will certainly give them every consideration. 


Mos Ghairnan:,0kay,.7thank you. 
The last witness may proceed. 
M. B. ZAKARIA 


Mr. Zakaria: My name is Mohammed Belal Zakaria. I was 
born in India but I lived in England for almost 13 years before 
coming to Canada. I studied in England and gained experience as a 
professional engineer for almost 10 years, and that was 10 years 
ago. In the last 10 years, the Association of Professional 
Engineers of Ontario has pulled me down to where I was 20 years 
ago. The intent of this presentation is to provide material about 
how it happened. 


I will read this brief presentation which I typed myself a 
little earlier. This is with regard to the Professional Engineers 
Act, regulations, bylaws, code of ethics. A membership application 
was rejected in 1974 and file number 3451 was opened in 1975. This 
resulted in the involvement of two law firms, MPP Tony Lupusella, 
the police, the Ombudsman, the Ontario Human Rights Commission and 
this presentation in 1984. There is still no solution for someone 
who was a qualified and highly trained engineer until 10 years ago. 


In this act, it says Her Majesty enacts academic 
requirements, licensing, certification, council, a complaints 
teview committee, registration of engineers and businesses to 
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establish, maintain and devise standards of qualification, skill, 
code of ethics, safety and welfare, and the association's power to 
act as a natural person. 


A summary and analysis of the problem, 1974-84. In 1974, a 
written letter for membership remained unanswered. In 1975, there 
was a reapplication and opening of file number 3451-75 by Mr. H. 
N. Majithia, secretary of the examinations department. 
Qualifications submitted were a B.Sc. from Calcutta University, 
India, with subjects that sound very fundamental but I will read 
it: algebra, statistics, electricity, magnetism, heat, light, 
sound, statics and dynamics, chemistry, organic chemistry, 
physical chemistry, calculus and so on. 


The next qualification submitted was a post-graduate diploma 
in chemical engineering at the University of Surrey, United 
Kingdom, with subjects in chemical engineering and, of course, the 
equivalent professional engineers association examination in 
England; exempted from all the written examinations except a 
thesis to be written at home without supervision of the 
association of that country. 


Industrial experience included 10 years between 1961 and 
1973 in England. I am here to show that I have gained the same 
experience as a professional engineer as one would do here after 
getting a licence as a professional engineer. I bumped into some 
people here. A number of qualified professional engineer 
certificate holders like Jack Ritchie, G. Sahayda and Sam Chiu, 
etc., have gained experience in the field of chemicals, polymers 
and chemical equipment for more than 10 years, as I did prior to 
applying for membership in the APEO. 


Many other professional engineer certificate holders in 
Canada went to work for companies like Tioxide Canada, CIL Inc., 
Hoechst Canada Inc. 10 years ago and have increased their earnings 
from $18,000 a year to $45,000 per annum and higher. I had gained 
the same experience with the same companies, using the same 
technology and the same trade name products, except that was in 
Her Majesty's country, England, United Kingdom. 


Upon submission of this membership application, a regulation 
requirement was sent to me in 1973. I have a copy here. It is the 
additional letterhead. I have 1027 Yonge Street, although it seems 
it was printed in 1973. But in 1973 the office of the Association 
of Professional Engineers of Ontario was located at 970 Yonge 
Street, not at 1027. They did move to 1027 some time around 1975. 
This is the time I received these rules and regulations. 


Their cules and regulations stated that for academic 
requirements from a United Kingdom applicant, he needs a 
bachelor's degree in engineering upon completion of ordinary or 
pass degree, normally accepted by the council of the Association 
of Professional Engineers of Ontario as exempting him from the 
association's examinations. 


There is also membership of the engineers’ institution in 
England, provided their academic qualifications are proven to be 
at least equivalent to the higher national diploma in the United 
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Kingdom. if the UK institution will certify that at the time of 
election to membership the overall qualifications were considered 
to be at least equivalent to those of a holder of an ordinary 
degree in engineering. 


I have a letter from professional engineer De Groot, the 
secretary of the board of examiners. It is at the back here. She 
says, "I am forced to the conclusion that the diploma which you 
hold is not the equivalent of an honours degree," but it is equal 
to an ordinary or pass degree. It seems to me they did approve the 
qualification there. 


11 p.m. 


I also have other letters--it was not possible to submit all 
the correspondence--where they confront this. That was more than 
adequate to say I have qualifications from England, from the 
University of Surrey, which is fully recognized by the Association 
of Professional Engineers of Ontario. Also, the letters sent by 
the University of Surrey in England clearly stated I was exempted 
from all the written examinations as equivalent to the association 
of engineers in England and fully recognized there too. 


In other words, I had recognized qualifications from two 
different angles, one from the University of Surrey and, later, 
confirmation by the university that the association of engineers 
in England fully recognized my qualifications and I had passed all 
the written examinations of that particular institution. 


Then the problem started, which is outlined in my letter as 
follows: On May 6, 1977, examinations required by the board of 
examiners were algebra, statics and dynamics, organic chemistry, 
physical chemistry, unit operations, transport phenomena, process 
dynamics, chemical technology, professional practices, and thesis. 
Exemptions were allowed in calculus, statistics, electricity, 
magnetism, heat, light, sound, mechanics of fluids, materials 
science, thermodynamics, nuclear chemical reactor engineering, and 
so on. 


The applicant, the Ombudsman, the Ontario Human Rights 
Commission, the Globe and Mail, Tony Lupusella, the member of the 
provincial parliament, questioned that it is almost impossible to 
pass exempted papers, such as nuclear reactor engineering, without 
first passing algebra and physical chemistry. They also said that 
Mr. Zakaria seems to be qualified from the University of Surrey 
alone and seems to be qualified from exemptions from the written 
examinations of the institution of engineers which is also 
considered as equivalent to a qualification. Based on the 
Professional Engineers Act, anyone with a slight deficiency in 
qualifications but with six years industrial experience from a 
recognized industry will be considered as fully qualified. There 
is no basis in giving exemptions from papers such as nuclear 
chemical reactor AEC? and asking for examinations in 
algebra. ; 


BhevletternsdatkedaSetober> 21, 419//,-fn0m.boisiC...pe.Groot, 
P.Eng., secretary, board of examiners for the Association of 
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Professional Engineers of Ontario states, "1! am forced to the 
conclusion that the diploma which you hold is not the equivalent 
of an honours degree from the University of Surrey, although 
probably not far from it." But the other letter said it was 
equivalent to a passed degree which it will recognize and the 
academic requirement says that it is recognized. 


Then there is the letter dated July 17, 1980, from Mr. J.O. 
Harold, director of admissions for the APEO, who was the registrar 
of the association. This letter is addressed to J. Alexander 
Menzies of the law firm of Menzies von Bogen regarding Mohammed B. 
Zakaria. 


"Following due consideration and review of his academic 
qualifications and work experience...the MPP, police, the office 
of the Ombudsman, the Ontario Human Rights Commission, the law 
firm of David and David, and the Globe and Mail since 1975 have 
reviewed this entire matter in some detail without, to our 
association' s knowledge, finding any evidence which would support 
Mr...cakaria. 


They never asked Tioxide Canada about their parent company 
in England which, with the main R and D facilities is 97 per cent 
bigger, or rang the Surrey University telephone number. They did 
not do the remotest thing in settling a dispute since 1974 while 
keeping me without a licence to work in Canada for the past number 
of years in complying with the Professional Engineers Act which 
provides for council, complaint review committee, etc., all within 
the framework of the act and also the Association of Professional 
Engineers of Ontario. 


Mr. Harold's letter also states that, "upon legal advice, we 
will make no response" to Mr. Zakaria's letter. 


A letter to the council also included here verifies that 
they do not wish to refer my letter to the complaints committee, 
as well as the council, about which another letter has been sent. 
That letter itself deals with some of the regulations. 


Regarding the letter, which also states that they have had 
no findings in support of Mr. Zakaria to the best of the knowledge 
of the association, the fact is completely different. The fact is 
that I have the letter from the Office of the Ombudsman, file 
number 19536/78. I have never included it because I felt it was 
not required to make a big bunch, but it could be very good. It 
says: 


"A member of our staff did contact the registrar, Mr. 
Harold, and was advised that you did not possess the 
qualifications." That resulted in many meetings and changes. 
Finally, it was ceduced to almost no examination, but an 
appearance in at least one engineering paper was required for 
legal reasons to avoid payment of compensation. 


"However, we do not have jurisdiction to investigate any 
complaint because the APEO is not a government office." In other 
words, the Ombudman's office had no jurisdiction to question the 
appeal because it is not a government department. 


ppl 
"The alternative for you is legal action." This is contrary 
to the letter by the director of admissions that the Ombudsman did 
not find any evidence supporting Mr. Zakaria. They simply did not 
have access there to go and investigate, and this was contrary to 
the claim by the director of admissions that the Ombudsman did not 
find any evidence. 


Mr. Greg Taylor of the Globe and Mail was told the reason 
for denial of a work permit or replying to one letter a year is 
due to the fact that a mistake had been made and it is 
time-consuming to change examination programs for Mr. Zakaria, 
which they say they have have changed so many times so far from 
nine papers required to almost nothing, with the association of 
engineers in England qualifications and the industrial experience 
being non-negotiable. 


Human rights officer Mr. Wesley Mackenzie was told that the 
APEO has members from all over the world and the jailed 
examination secretary, in fact, was of East Indian origin, the 
same as Mr. Zakaria, and the human rights case is based on age, 
sex, colour, race and the ethnic origin. 


The visiting officer did find members and staff of mixed 
race, of various age groups, male and female. Whether algebra is 
eight years smaller than an engineering qualification or it does 
not take five years to make alterations in exemptions, then 
reinsertion, then back to the original situation by removing the 
reinserted subjects, etc., is none of my business. 


Again, this is contrary to the statement by the director of 
admission that the office of the human rights commission did a 
satisfactory job for Mr. Zakaria and could not find any evidence. 


The police had provided me with the jail sentence report of 
the secretary of the APEO examinations department, which is again 
contrary to the claim by the registrar that the police did not 
find a thing, which is also in the letter here. 


The same applies with the law firms of David and David, 
barristers and solicitors, and Menzies vonBogen, who have declined 
to take legal action on my behalf at the assurance of the director 
of admissions that the council, complaint review board, and 
president of the APEO have satisfactorily resolved Mr. Zakaria's 
problem, which is not entirely true either. 


That~is also-a statement’ here’ in the Letter. The fact ‘is 
that I am still without a licence to work in Canada and the 
Professional Engineers Act seems to be worthless to me. 


All this factual information has been provided very briefly 
and it is available in full description, if any particular aspect 
is required. 


Mr oSChatrtman:. thank you,* rr... Zakatia. Mr s"Elston, you 
had a question first, then it is Mr. Gillies and Mr. Reid. 


ay 


Mr. Elston: This is maybe just an observation. It seems 
to me some of your concerns are similar to those of Mr. Sablatnig, 
who spoke to us earlier about the qualification and accreditation 
process. Perhaps part of your difficulty would be alleviated if 
there was some kind of an appeal process. 


Mr. Zakaria: If there was any communication system, but 
unfortunately, it seems to me there is no communication. In other 
words, I have been shot right at the beginning. Until now I have 
had no access to move. 


In order to rectify the small, simple, minor 
misunderstanding one has to communicate. The only way you can 
communicate is by writing letters. But when you write letters, as 
has been done by the director of admissions, they are not replying 
to letters for legal reasons, or this and that. 


LES LOYp ims 


If there is access, if you have a complaint, you complain to 
the review committee. We have a council. In going to the council 
or going to the complaint review committee, it did not reach any 
farther than the office clerk's desk there. Probably the review 
committee, the council, and all those people are not fully aware 
of this problem. They may have been briefed in a meeting of some 
kind that there have been some basic problems--this and that. 


In fact, there are a lot more people. There is also a letter 
included from the office of the (inaudible). The other departments 
in Ottawa are also aware of this. They are all helpless because 
everybody has to go on, based on this act. As I said, I do not 
have the finances for any more legal action. Without a licence, I 
don't work either. 


The basic idea of what I am trying to say is that I did 
fight this very nicely until--eight years--close to 1978 or 1980. 
Then I stopped. In other words, I lost my track and I found myself 
working in industry. I do not know how. I must have lost my nerve 
actually, to tell you frankly, in the sense that I no longer had 
control of the situation. All of the other measures which I was 
supposed to take failed. I simply could not reach the council or 
the complaints committee or anybody. The legal process was denied, 
and no other method exists. Three years ago I found myself working 
in a very large industry in Rexdale as a security guard. 


It is unbelievable, but I was a security guard for seven 
weeks. Then they hired me as a quality control inspector in the 
laboratory and in the plant. That was a very big shock to them 
too. One moment I was at the door and the next moment I was inside 
sitting with the engineers and the managers. In the laboratory, 
they do graphical, modern, computerized, sophisticated 
instrumentation. 


They found out I was more than a quality control technician 
Or inspector--my application with APEO has been pending for more 
than 10 years. I lost the job a few months ago. Now I have 
realized--and I have included one brief newspaper cutting--that in 
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this country, industries ask you if you have a certificate from 
APEO. There is really no need for it for every single small job, 
but unfortunately they ask for it. 


The only benefit I can see from the self-governing 
institution in Canada called the Association of Professional 
Engineers of Ontario is that whoever owns this organization is 
eetting ta).nice’, -cool, $25 mid lion, $30 million,:$50:million.or "$70 
million a year in revenue. They are not quite in the position to 
manage it because it covers all the different aspects of the 
engineering profession. 


In England, for instance--just for reference--they have 
different engineering associations. They are subdivided and each 
specializes in an area, such as chemical engineering, mechanical 
engineering, architectural engineering and so on. Each of these 
institutions is like APEO. On top of that--that is where the 
examination requirements are. You have to have the requirements 
for passing an examination. 


It is like APEO. You pass the examination and you are now 
fully recognized by the association there and you go and gain 
experience. After gaining experience for a number of years, you 
are called a chartered engineer. You have to gain all the 
qualifications and experience required and so on. Therefore, you 
ace in a separate body which is like APEO. 


In Canada only one APEO is doing the job of all these 
associations. This job is almost impossible to manage. It is like 
having one office with two clerks to manage the whole world. It is 
virtually impossible to manage it. 


Mr. Elston: Perhaps I could just address a comment to 
the parliamentary assistant to the Attorney General. Since this is 
the second individual this evening who has come to us with respect 
to a concern about accreditation, there is a possibility that 
there might be a chance to take a long look at the appeal process. 


Perhaps you could assure us that when dealing with the 
regulations, as you mentioned to Mr. Sablatnig, you will address 
that concern. I think that since the president of the Association 
of Professional Engineers of Ontario is here this evening, Mr. 
Zakaria is being offered a forum to put forward a concern that he 
has had for several years-- 


Mr. Zakaria: It has been almost 10 years. 


Mr. Elston: --and that he has been unable to put forward 
before. 


Perhaps it is worth while for the committee members to take 
Mr. Zakaria's concern--and Mr. Sablatnig's concern--under 
advisement. It really is a matter of people from other countries 
who have engineering training and qualifications. Perhaps we could 
agree to look at the qualification process. 


Mr. Gillies: Mr. Zakaria, for some time, I have had a 
concern about the equivalency of qualifications in a number of our 
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professions. I fought a case for a constituent of mine with the 
College of Physicians and Surgeons, which we did not win. In that 
case, several years of education were going to be required of her 
nere. If I am to believe the letter from the APEO to yourself--no, 
pardon me, to-- 


Mr. Zakaria: Mr. Menzies. 


Mr. Gillies: --to Mr. Menzies from J.0O. Harold of July 
1980, is it true that what they were requiring of you, on top of 
the qualifications they accepted, was one three-hour exam and one 
hour-and-a-quarter exam? In view of the extraordinary lengths you 
have gone to be accepted in the profession, was that really all 
that was standing in your way? Or is there one or two-- 


Mr. Zakaria: What happened, as I said, is a very simple 
question of identification, of admitting their mistake. What has 
happened in this particular case, as I said in my letter in 
paragraphs two and three, the Association of Professional 
Engineers of Ontario had asked me to appear for examination in 
algebra and gave me an exemption for other papers. The start was 
wrong. Then the rest of the (inaudible) was tremendous. In other 
words, they would like this (inaudible) meeting once a year. It 
has to be presented to the meeting and then slightly modified, 
then again modified next year and modified the next year. 


Eventually, they came up with a situation, but there is no 
basis for asking that kind of exam. In other words, they have two 
types of situations. One is they say that if somebody comes from a 
university, say, in eastern Europe or even Vancouver, for that 
matter, it is not recognized. But there are a few institutions 
which are fully recognized. One is a very good one, the University 
of Toronto. The universities in England are fully recognized 
whereas those in New Brunswick and other places in Canada are not 
recognized. 


The mistake has been made. That paper just says they asked 
Mr. Zakaria to appear for one engineering paper for the sake of 
appearing. First, it does not justify it. Then it came so late 
that by that time I had already landed in that state of mind that 
I was not in a position to appear or go for the course. I 
completely lost my savings, the house and everything. 


As well, I was under a mental strain. I have a couple of 
letters from couple of doctors-- 


Mr. Gillies: I am sorry. I do not want to interject, but 
I wonder if by that point you questioned whether you were up to 
writing the exams because of the strain you had been put under-- 


Mrev Zakaria siYesk 
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Mr. Gillies: --then, at this point, you are looking more 
for cedress to what you see as a series of wrongs, as opposed to 
now being able to practise as an engineer. Because I am just 
assuming that if you did not feel that you were able to fulfil the 
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academic requirements, would you feel now that you could carry out 
the work of a professional engineer? 


Mr. Zakaria: Let me give you a very good example also in 
that respect. As a noncertificate holder, without having to--I 
mean when I had been regraded as a grade 9 algebra certificate 
holder, and I did not really know how to work or find a job, I did 
manage to find a job in the chemical engineering profession. The 
profession which I was doing was right in the Professional 
Engineers Act of 1972. It says that the Professional Engineers Act 
specifies that as a professional engineer one could work on a 
water treatment plant. 


Somehow I found myself selling water treatment plants with 
the plumbers. It is really amazing that the law requires that only 
professional engineers are supposed to sell water treatment 
plants, but the plumbers are selling water treatment plants to 
industries. 


I started getting experience and I gained experience for a 
number of years with that profession. Of course, I was fully 
qualified in doing it' therefore I was mending the work 
deficiencies of these plumbers. I was visiting industries and 
correcting their mistakes because they were supposed to do 
calculations before providing this kind of plant and packing 
System, and I was correcting it. 


I provided this information, that I had gained also this 
experience and that I was still getting experience, at the meeting 
which they had given me at that time. That was also pushed aside 
because their concern seemed to be that it was only to hide how 
algebra in figuring to do higher math five years took them to 
modify one subject a year. 


Mr Mitchell: | was just-eoing to say; Mr. Chairman; 
that I think we understand, in fact, the points Mr. Zakaria is 
attempting to make. Mr. Elston has already addressed my reading of 
what is being talked about here. If we can address it in the 
fashion that he proposed, I think we have discussed this issue to 
the extent that we can this evening. 


Mr. MacQuarrie: The ministry is not prepared to accept 
that and to address it in the fashion that he proposed. We 
indicated I think that we would look at the question of making 

ercsonal representations in respect of experience qualifications, 
ut-- 


Mr. Laughren: And accreditation. 


Mr. MacQuarrie: --as far as carrying appeals further and 
so on, the ministry is giving no assurances to that effect at all. 


Mr. Elston: But you are consider ing-- 
Mr. MacQuarrie: We indicated we would consider the 


question of this one clause there where it said that the committee 
did not have to hear the individual or say anything whatever. 
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There was no right to make representations. I am paraphrasing the 
clause. 


Mr. Chairman: Mr. Gillies, have you anything further to 
add? 


Mr... Gibiies: tWhatids: ede. Thank you, “Mr. Chaicman, 
Mr. Chairman: Mr. Reid? 


Mr. T. P. Reid: My question was answered about the 
writing of the exam. 


Mr. Chairman: Thank you, Mr. Zakaria. We apologize for 
the lateness and we thank you for being with us. 


Mr. Zakaria: Thank you. 
Mr. Chairman: Thank you again, sit. 


Mr. T. P. Reid: Mr. Chairman, just before we do adjourn, 
since Mr. Moull is still here, I do not know if it was made clear 
or not, but I wonder if we could ask Mr. Moull to provide us with 
the number of discipline cases or competency cases and what was 
involved in those in the last five or six years so that we will 
have some kind of evidence before us on which we can make some 
judgements. 


We do not need the names, addresses or any of that, but 
simply the number of cases each year, where they were at, whether 
it was misconduct or incompetence, what was the resolution of 
those cases and whether there was any lawsuit and any insurance 
involved. Would that be possible? 

Mr. Moull: We will get as much of that as we can for you. 

Mr. Chairman: Thank you, Mr. Moull. 

Mr. Renwick: Mr. Chairman, about sitting tomorrow 
evening, have the arrangements been made for the witnesses who 
were to come on Friday to come tomorrow evening? 

Mr. Chairman: Yes. 

Mc. Renwick: How unfortunate. 


Mr. Chairman: Friday looks good though, does it not? 


With that, we will adjourn this evening and we will meet 
tomorrow morning at 10 o'clock. 


The committee adjourned at 11:24 p.m. 
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ARCHITECTS ACT 
PROFESSIONAL ENGINEERS ACT 
(continued) 


Resuming the adjourned consideration of Bill 122, An Act to 
revise the Architects Act, and Bill 123, An Act to revise the 
Professional Engineers Act. 


CONSULTING ENGINEERS OF ONTARIO 


Mr. Chairman: Gentlemen, I see a quorum. The first 
witnesses this morning will be from the Consulting Engineers of 
Ontario: H. Weihs, president; M. C. Douglas, director; W. D. 
Goodings, member of legislative committee; Ross R. Reid, executive 
director. We are just waiting for the distribution of the briefs, 
Mr. Weihs. You may proceed, sir. Please introduce your colleagues. 


Mr. Weihs: Mr. Chairman, I am Harry Weihs. I am the 
president of Consulting Engineers of Ontario. On my left is Mr. 
Douglas, on my immediate right is Mr. Reid and on my extreme right 
is Mr. Goodings. We are all officers and representatives of the 
Consulting Engineers of Ontario. Mr. Douglas, Mr. Goodings and 
myself are also senior executives of consulting engineering 
companies. Mr. Reid is the executive director of the organization. 


I appreciate the opportunity to appear before you today. We 
have submitted a brief to you which states our position. I do not 
intend to read it. It is well known that engineers are illiterate, 
can barely read and certainly cannot write. Therefore, I will 
simply summarize the main points of our brief and pass some 
comment upon it. 


We are substantially in agreement with this legislation. We 
participated in the many discussions leading up to it and, by and 
large, we think it answers the needs of protecting the public and 
making it possible for engineers to function effectively in the 
interests of the province and their own business organizations. 


There are, however, some concerns we have which we would ask 
this committee to take into account and pass on to the 
Legislature, as it will consider and eventually pass this act. 


A word, first, about who we are. The Consulting Engineers of 
Ontario represents the business interests of the consulting 
engineers of this province. There are 360 member firms 
representing some 10,000 employees, and the business carried on by 
these companies is of considerable size even though this is small 
business. Consulting engineering in this province and across the 
country is small business, but it may be of interest to you that 
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across the nation the total billings of consulting engineers 
amount to almost $1.7 billion, the major part of which, about 
$1.35 billion, is domestic business and about $350 million is 
export-oriented business. These are 1980 figures. 


The maior part of this billing takes place in Ontario. It 
will be interesting to know that probably 40 to 50 per cent of the 
foreign work carried on by Canadian consulting engineers is done 
by Ontario consulting engineers. The total domestic billing 
probably amounts to $500 million or more in this province. 


You can see we play an important part in the business life 
and the economy of this province, of particular significance in 
ensuring the development of industry and its stature in the world 
market. 


We are small business, as I said, and in this regard we 
share all the problems of small business; but we are also 
professionals and in that sense we carry the double burden and the 
double honour, I would rather put it this way, of providing 
service of a high professional standard while being able to 
withstand the difficulties of an economic climate which in the 
past three years certainly has not always been easy to cope with. 


The legislation that is before you separates and makes a 
distinction, wisely, between the business of engineering and the 
practice of professional engineering. This is a new twist to the 
legislation which has been introduced wisely and will serve this 
province well in ensuring that those who offer services to the 
public are properly qualified and regarded as such by their peers 
through the Association of Professional Engineers of Ontario. 


We think the direction taken by the legislation in requiring 
everyone who would offer services to the public and who would 
practise professional engineering to be a member of and licensed 
by the association ensures that the quality of engineering is 
maintained, the public protected and the interests of the 
community safeguarded. We have always opposed exemptions of any 
kind, industrial or otherwise, of this requirement of registration 
and licensing by the parent body. 


My colleagues and friends of APEO have acquainted you with 
the history of the act, and I will not cepeat that. I will deal 
now with some of the concerns we have and some of the items we 
would like you to consider when you go to clause-by-clause 
examination of the act. 


The legislation provides that all those who would offer 
services to the public must carry professional liability 
insurance. We can see the wisdom of this, although we also see 
difficulties and problems involved in that. Most of the members of 
Our Organization carry such insurance now and would not wish to 
practise without it. 


It is probably wise that the legislation now requires that 
all those who would offer services to the public carry this kind 
of insurance, but surely if the public interest requires that 
engineers offering services to the public should be covered by 
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professional liability insurance then that must be universal and 
everyone offering services to the public ought to carry such 
insurance. 


We are concerned, we are perturbed and we are worried about 
paragraph 7(1)25, which gives the council of APEO the right to 
exempt by regulation certain classes of engineers from carrying 
that kind of insurance. This is a dangerous element and it 
contradicts the very purpose of the legislation. 


If it is necessary that such insurance be carried by 
practitioners, then let it be universal. I ask that this committee 
recommend that paragraph 7(1)25 be deleted in its entirety. I 
understand that the minister will be presenting some amendments, 
and this may well be one of the items he will be-- 


Inter jections. 


Mr. Weihs: In making this firm statement before you, I 
am not doubting for a moment the wisdom of the Attorney General 
(Mr. McMurtry) and his staff in seeing the justification of our 
position, but there has been so much to and fro, as there should 
be, in the discussion of this act that I would like to place our 
position before you without question and without any hesitation. 


Mr. Chairman: Before we start, Mr. Fram, have you 
something to say on this? 


Mr. Fram: Yes. The government will be moving to strike 
out that clause for the reasons given. 


Mr. Renwick: Which are? 


Mr. Fram: They are essentially that, since professional 
engineering has been defined as only those things that constitute 
a tisk, therefore there should be no exemptions from the 
obligation of carrying insurance on those providing those services 
to the public. 


Mr. Renwick: Who was it intended to exempt? 


Mr. Fram: It was just a safeguard mechanism. Originally, 
it was put in because the definition was much as the definition is 
now, that professional engineering was drawn along the basis of 
the existing act; but, further, it involved persons who did not 
provide professional services in areas that constituted risk to 
the public. 


As the definition has evolved, it now requires that to be 
professional engineering within the licensed scope of practice it 
must raise concerns related to safety, health, property or the 
public welfare. If there are those concerns, it is incumbent upon 
the person providing those services to the public to carry 
insurance. 


Mr. Chairman: Thank you, Mr. Fram. Are there any 
questions? 
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Mr. T. P. Reid: You have given us some interesting 
statistics on the first page. Can you tell us what the average 
billing might be in the typical situation where I hire you or your 
firm as a consulting engineer? Are we talking about $50,000 or 
$100,000? 


Mr. Welhs: Not? at? all. Particular ys an thes riekdor 
consulting engineering, we are speaking of projects from as small 
as $10,000 total value to many hundreds of millions of dollars. I 
do not think it would be easy, and I certainly do not have 
available any statistics on an average figure of what the value 
may be. 


If you are concerned about the insurance coverage, I may add 
it is my suspicion that the drafters of the legislation had in 
mind the protection of the smaller client, who may be less 
knowledgeable. When you are dealing with the Stelco, Inco and 
Canada Packers, these are very knowledgeable clients; they know 
all about professional liability insurance and they negotiate 
directly with the consulting engineer how they should be covered. 


I believe, and I see Mr. Fram is nodding, that this was 
intended for the less knowledgeable engineer--client, rather. We 
have no less knowledgeable engineers. Just as politicians, all 
engineers are very capable and competent. 


Mr. T. P. Reid: You blew your argument there, I am 
afraid. 


Mr. Breithaupt: Most politicians are capable of anything. 


Mr. Weihs: I think this is the intent, but I cannot give 
you an average. 


Mr. T. P. Reid: Frankly, I am not wild about giving the 
insurance companies some windfall business on this. Is this going 


to increase drastically the cost of doing business for your 
member s? 


LOs 70 vaame 


Mr. Weihs: It will increase the cost of doing business 
for some members. Quite frankly, we are concerned what the total 
will be; we are not sure of that. This was one of our concerns 
which, as Mr. Fram will remember, we discussed at length with the 
Attorney General, whether the requirement for a compulsory 
insurance coverage might work towacds higher premiums and, 
therefore, a greater cost to the public. 


I think this is a tradeoff. We are looking for protection of 
the public versus higher insurance premiums and higher engineering 
costs. I do not think it will substantially alter the price 
structure of consulting engineering. 


We are more concerned, Mr. Chairman and Mr. Reaiduithateat 
may well lead to a large number of litigations. I will deal with 
that under the next item when we speak about section 36. 
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Mr. Mitchell: Supplementary, Mr. Weihs: A number of 
witnesses have said, as it sits, most of the members already do 
carry insurance. Am I correct? 


Mr. Weihs: I would say the overwhelming majority. 


Mrae Tei Pe Regs? Onetrurther “pointy af 1-may 4 You 
indicated very strongly at the beginning that your association is 
in favour of the legislation. You are satisfied your members and 
your group were and are aware of the legislation. Did you respond 
to Mr. Moull and the APEO on the legislation? 


Mr. Weihs: We have had extensive discussions with APEO, 
with Mr. Moull and officers of the association and with the 
Attorney General. We have reached substantial agreement--there is 
always some give or take, as you know--about the main thrust to 
the provisions of this act, except for those items I will be 
dealing with today. 


Mr. Renwick: This is straight ignorance on my part. Does 
an engineer who is in the employ, say, of Ontario Hydro have a 
certificate of authorization? 


Mr. Fram: No. 


Mr. Renwick: So we are not talking about spreading the 


risk to employees. 


Mr. Fram: No. We are talking about those companies, 


partnerships and firms that are directly offering services to the 
public; that is, the ones that have their shingles out and-- 


Mr. Renwick: The membership of this organization? 
Mre.crranieixactily~ 


Mr. Renwick: What is the cost of the insurance? Is it 
expensive? Is the loss risk high or low? What is the experience? 


Mr. Weihs: The cost, Mr. Renwick, is high, by and large, 
in terms of the operation of a company and low in terms of the 
total turnover. It is a complicated mechanism, if I may just take 
a minute, Mr. Chairman. There are several variables: how much 
coverage for how many incidents, how much deductible and what is 
the history of the company? All these questions enter into that 
Situation. 


I will give you an example. A company doing $2.5 million 
worth of business in fees probably would pay somewhere in the 
order of $20,000 to $35,000 in professional liability insurance if 
the deductible is between $25,000 and $50,000. These are round 
numbers. That is a lot of money but, by the same token, it is 
eats ey for the public and it is protection for the company 
itself. 


If you carry on a service business, which is based on the 
activity of human beings, who are fallible and less than perfect, 
you might expect in the course of 35 years of activity some 
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mistakes will occur. The wise businessman, the wise entrepreneur 
will protect himself against disasters of this kind. 


Mr. Renwick: What is the loss experience in the last 
five years, for example, among members of your association? Have 
there been any claims against this insurance that have been paid? 


Mr. Weihs: It is very difficult for me to answer that 
because the definition of a claim is somewhat vague. I will be 
dealing with that under the next item. A claim may be either an 
indication that something could go wrong or an actual statement of 
fact that something has gone wrong. 


Mr. Renwick: What losses have actually been paid? 


Mr. Weihs: Large ones, probably. Many of them are 
settlements. 


Mr. Renwick: Can you give us an example? 


Mc. Weihs: No, I cannot. Many of them are settlements; 
in other words, if there is some doubt. Engineering is a 
complicated business, in many ways more complicated than law. If a 
bridge collapses, the fault could be in many areas. It could be a 
construction fault, bad materials, bad workmanship or faulty 
design. There could be a little bit of faulty design together with 
all these other things. The general mechanism is that in looking 
at a potential claim the insurer, the insured, the aggrieved 
client or the aggrieved public sit down together and try to arrive 
at a settlement before litigation is commenced, because as you 
know litigation tends to be expensive. 


Mr. Renwick: Are there members of your association who 
do not carry insurance at the present time? 


Mr. Weihs: I suspect there may be some. I know of one 
which does not. It is a very prominent and reputable company which 
operates in an area where it considers itself to be so supreme 
that it does not think it can make mistakes. This is a business 
decision. There are some firms which carry their own insurance. If 
they are large enough, they set aside funds to cover their own 
insurance. 


Mr. Renwick: Will the premiums be rated across those who 
will have to pay the premiums in some fair and equitable way? What 
is the way in which the risk is shared? Is it an individual policy 
with each firm? 


Mr. Weihs: Each firm has its own insurance, it carries 
its own insurance and covers and pays its own insurance. It is a 
part of the cost of doing business. It is a part of the overhead 
and it has been so for many years. 


Mr. T. P. Reid: I was not aware that the fees would be 
so high. I can understand it on some large projects, but does this 
have the potential for putting any of your members out of 
business, by not being able to pay these fees? 





MreerWerhs sNos noteatvall. 


Mr. Goodings: I could give some numbers. The normal 
rates are in the order of $1 to $2 per thousand dollars billed, 
which could amount to $40 to $80 per employee per year. Those are 
the kinds of orders based on our experience and assuming the 
company is of a makeup similar to ours and with that kind of 
billing. This does not represent a formidable loss. I am sure some 
people will advise you on the nature of claims but many of the 
claims approach $500,000. 


You ask about the experience in the last five years. The 
problem is increasing. Obviously, we are becoming a more and more 
litigious society and so the claims experience is modifying and 
getting worse in terms of the kinds of settlements. More and more 
engineers are being drawn as third parties into disputes between, 
say, owners and contractors. It is getting to be an increasingly 
onerous problem. We are experiencing that in our own practice. 


Mr. Chairman: Mr. Weihs, I understand you still have 
something to present. 


Mr. Weihs: Yes, I have several more items. 


Mr. Chairman: Would you complete the items and then we 
will come back to the general questioning. 


LO Ogaams 


Mr. Weihs: I will be pleased to do so. Our major concern 
celates to section 36 of the bill and ties in with the questions 
that have been asked with regard to insurance. What does this 
section say? 


Section 36 gives the right to the registrar of the 
association to request and receive any documents, any information 
in the hands of an insurer, concerning a claim. Under the 
definitions; #youcwill«: findSthat"'claim'sis:not.defined. That, in 
itself, poses a major problem. We believe this section is 
dangerous, against the public interest and constitutes a threat to 
the security of consulting engineers and their companies. 


It has been stated, and we have discussed this matter at 
length, that the sole purpose of this act--and I agree with this 
wholeheartedly--is to protect the public. But so is all 
legislation. All legislation is designed to protect the public 
interest. 


I know the Legislature has been very careful to protect also 
the right of the individual, protect the individual against the 
need to incriminate himself, and, furthermore, it has been careful 
to safeguard the integrity and privacy of information between 
those who represent a man's interest and himself. I think this 
section violates this whole principle and I would suggest, with 
due respect to the much wiser legal members of this assembly, that 
it may in fact contravene the spirit of the Charter of Rights. 


More than that, it acts against the public interest because 
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the public interest demands what we were just talking about 
before, a speedy settlement of claims. Let me explain to you how 
the insurance process works. 


Because of the complexity of claims, consulting engineers 
are required to report to their insurer any incident which may 
potentially lead to a claim. At this point, all we know is that 
something has happened. We do not know who is at fault. We do not 
know whether the client will make a claim. All we know is that it 
is an incident. The insurers require that we report this 
immediately so that they can proceed to examine it, gather 
information, and, if necessary or if possible, bring about a 
speedy settlement. 


The communication between insurer and insurant at this point 
is of a highly hypothetical and questionable nature and it works 
because we do not hesitate to immediately pass on that 
information. If that information is available to the disciplinary 
body, I can assure you that nobody in his right mind in a 
consulting engineering company will provide such information to 
the insurer without first having checked with his legal adviser, 
with his solicitor, to ensure that he and his company are 
protected. In doing that, we defeat the very purpose of the 
legislation. 


I would urge you to recommend to the Legislature to delete 
this. I would urge the minister to recommend its deletion because 
we think it is not a good provision. We think it holds danger. It 
violates the privacy provisions of much of the other legislation, 
it will impede the settlement of disputes and will act against the 
best interests of clients. 


You can imagine what will happen if negotiations are in 
place for a settlement of a specific claim. At that point, 
information becomes public in some way, in a way that this passes 
beyond the confines of the insurer and the insurant, and somehow 
one of the parties to the negotiations becomes aware of it. There 
will be no settlement. There will be litigation. We think this is 
a dangerous, bad piece of legislation, if I may say so, and I 
would like it to be deleted. 


Hon. Mr. McMurtry: We agree that at the very least the 
section can be substantially improved. We would like to amend it. 
We will draft an amendment which we hope will address all your 
concerns. We agree the section in its present form is clearly 
unsatisfactory and we will have an opportunity of discussing our 
proposed amendment with you as well as the members of the 
committee before we go to clause-by-clause in early March. 


Mrs’ Weiths:*) Lf* 1-may ust radd?esectionres440£&vthelaet 
gives the registrar sweeping power to appoint inspectors, invade 
premises, take away books, do everything a police force is able to 
do and perhaps more, when a suspicion exists that a crime has been 
committed; in this case, a misconduct has been committed. We 
Support that provision. We support it because we, too, want bad 
practitioners removed and disciplined but, having this vast power 
under section 34, I do not see the need for section 36. I thank 
you, Mr. McMurtry, for your assurance of a substantial revision 


or, preferably, a deletion. 


I know the insurance industry involved in professional 
liability insurance has made representation to Mr. Fram and has 
urged from its point of view that this be deleted in the interests 
of a better functioning of the insurance process. 


I will move on to the next one. It is a simple one and I 
know it will be taken care of. In paragraph 12(6)8 it says "an 
architect or a professional engineer." That is not in keeping with 
the rest of the law. It should state "an engineer and an 
architect.’ fintournsbiwl Selntithelrar chitectsiss bid] eitatwihl ysayy ian 
architects 


Hon. Mr. McMurtry: I think we agreed to that yesterday. 
Mr. Weihs: I am mentioning it here. 


Section 48 deals with the establishment of a joint practice 
board. If I may take a minute here to provide some background, the 
architects claim they have given away the store to the engineers 
in their bill. We say we have given away not only the store but 
Our suits, our clothing and underwear to the architects. 


Hon. Mr. McMurtry: A good starting point for a consensus. 


Mr. Weihs: Be this as it may, what has happened is the 
understanding that existed before, that engineers could do 
whatever architects would be permitted to do and vice versa, has 
been removed. That understanding has been removed by the bill and 
we support it. 


There are a number of practitioners who have in the past, 
because of this understanding of the past legislation, practised 
in the field of architecture and, vice versa, architects practised 
in the field of engineering. A joint practice board will be 
established under the legislation composed of three architects, 
three engineers and an impartial chairman who will consider 
applications for grandfathering of those who feel they have 
practised successfully in the other field. We think that is good. 
We support that also. 


10:40 a.m. 


The problem arises that only the council of the Ontario 
Association of Architects and the council of the Association of 
Professional Engineers of Ontario can license a practitioner, and 
again we support that. The present councils of both organizations 
are composed of most honourable men, but assuming the time could 
arise when one of those councils would be composed of less 
honourable men, we are concerned what the process might be if a 
recommendation is made by the joint practice board and then 
ignored by council. We only suggest, and we would ask, that this 
section be amended by making it mandatory for the council that has 
refused to comply with the recommendation of the joint practice 
board to state its reason for doing so in writing. 


Hon. Mr. McMurtry: A good suggestion. 
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Mr. Weihs: Thank you. The concern under subsection 15(3) 
is that, as the law is written at the moment, a partnership of 
corporations among which one holds a certificate of authorization 
may be given a standard certificate of authorization rather than a 
general one. 


In today's climate, where Ontario engineers compete with 
engineering companies across the land, it is frequently necessary 
for all kinds of temporary and permanent associations to be 
formed. These associations, these conglomerates, these joint 
ventures would then be able to compete in the marketplace more 
effectively. We see no reason why subsection 15(3) could not be 
changed to provide that a general certificate of authorization be 
given to a partnership of corporations where one member holds a 
general certificate of authorization. I think this would help. It 
would also assist several existing companies which are in the 
position of facing great difficulties if this is not done. 


Those are our major concerns. We know that the flesh and the 
blood of this act will be expressed in its regulations. We trust 
that those regulations will be published in good time, that the 
Attorney General, as he has done with this act, will allow 
interested parties to have their say, make their presentations and 
negotiate with regard to the regulations before they are 
promulgated. 


We have, in that same vein, a minor concern which I am 
simply mentioning to draw the attention of the Attorney General's 
department to it, and that is, since the Architects Act requires 
insurance coverage of architects and engineers need to be covered 
in accordance with the Engineers Act, those who operate in both 
areas must be able to satisfy the requirement by a single 
insurance coverage that must meet the requirements of both 
associations. This is not something you can deal with under the 
legislation. I am simply putting it on the table here as a major 
concern of our organization. 


Mr. Chairman, I thank you for your attention. I am proud 
that this act will continue the history and the story of 
consulting engineers making a major contribution to the building 
and economic wellbeing of this province, and I assure you that you 
will have our wholehearted co-operation in maintaining that 
standard in years to come. Thank you. 


Mr. Chairman: Thank you, Mr. Weihs. Any questions? 


Mr. Renwick: Just for general information, in the 
introductory part about your organization--again I speak out of 
ignorance--you emphasize the Canadian-owned nature of the 
business. Is the consulting engineering business in Ontario all 
Canadian owned? 


Mr. Weihs: There is a foreign-owned sector and our 
organization, both the provincial organization, the Consulting 
Engineers of Ontario, and the national organization, the 
Association of Consulting Engineers of Canada, has confined its 
membership to Canadian-owned companies. 


Li 


Mr. Renwick: What percentage of the overall business 
would the Canadian-owned sector have? 


Mr. Weihs: I do not know. We cannot answer that. 
Mr. Goodings: The majority is unknown foreign activities. 


Mr. Renwick: Perhaps I could ask the minister how a 
foreign-owned consulting engineering firm becomes authorized to do 
business in Ontario. 


Mr. Fram: The provisions are there for a temporary 
licence and that is usually the form in which those enterprises 
engage in activities in Ontario. 


Mr. Weihs: I might add that foreign-owned corporations 
are Canadian corporations in the sense that they are incorporated 
within Canada. 


Mr. Renwick: I understand that. 
Mr. Weihs: Their ownership is simply not Canadian. 


Mr. Renwick: How does that operate? I can understand 
that if a foreign firm came in here for a particular project, it 
would have a limited licence for whatever it was. What are the 
criteria on which a certificate of authorization is issued for a 
wholly owned subsidiary of a foreign operation or an organization 
doing business here otherwise than by a subsidiary corporation? 


Mr. Fram: Engineering is unique among the professions in 
Ontario in that anyone can be the owner of an engineering 
corporation. Indeed, Renwick Engineering Inc. could commence doing 
business. The business aspect is separated from the professional 
services aspect. If a corporation like that were formed and it had 
a professional engineer licensed in Ontario doing its engineering 
work, there would be no difference between it and a totally 
Canadian-owned corporation. 


Mr. Renwick: My question again comes out of ignorance. 
Could a foreign organization incorporate a company in the province 
to carry on the practice of professional engineering, get a 
certificate of authorization and not have any professional 
engineers on the staff who are qualified in Ontario? 


Mr. Weihs: No, that is not possible. 
Mr. Fram: Not at all. 
Mr. Renwick: How is that protected? 
Mr. Fram: There is a section that says all the 
engineering has to be done under the supervision of a professional 


engineer who is a licensed member of the association. 


Mr. Renwick: The method by which those services are 


provided does matter? 


eZ 
Mr .# thant th xactily 


Mr. Renwick: It has to be a person who is licensed in 
Onitara of 


Mr é "Fran: *Ritene: 

Mr raf rian: tehbatsiie sect lone LigeMr | Renwireks 

Mr. Renwick: Thank you. 

Mr. Chairman: Have you anything further, Mr. Renwick? 


Mr. Renwick: I would like to ask the Attorney General 
what he meant when he said he would be improving section 36. What 
did you have in mind about the way you would improve section 36? 


Hon. Mr. McMurtry: Mr. Fram has done some tentative 
drafting. We are only-- 


Mr. Renwick: I just want to be picky about the direction 
of your thinking. 


LO. S Osean met 


Mr. Fram: The first and major concern expressed by the 
Insurance Bureau of Canada and by the Consulting Engineers of 
Ontario is the documentation presented to the insurer by the 
insured. The relationship between them, particularly within the 
engineering community, is one of contracts that require them, not 
only at the first instance they know something has gone wrong but 
also, if something goes wrong that may be their fault, to inform 
their insurer of that fact. 


One of the revisions will be that the information cannot be 
obtained because it would be counterproductive. If the insured 
started hedging his statements to his insurer, it would delay 
settlement of claim and it would be particularly deleterious. 


The other aspect is concern about nonprofessional reports by 
the consulting engineers and reports by people who are not 
competent to do the reports, even though those would be 
practically useless in a disciplinary proceeding and therefore 
would not be required. 


In particular, the Association of Professional Engineers of 
Ontario is zealous to obtain information from professional 
engineers doing a report to the insurer because by the time they 
get around to examining or investigating the project, the whole 
damage and matter may be fixed up. That is why it especially wants 
the professional reports of professional engineers that are 
obtained by the insurer, so it can examine those and decide 
whether any further action should be taken. 


Basically I understand, although Mr. Weihs would rather not 
have anything, they can live with that kind of restriction. 


Mr. Renwick: Thank you. 
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My last question is on section 34. I am surprised that you 
are not more concerned about this section--not about the need for 
some kind of investigative arm for the registrar, but about the 
extent of the powers granted to the registrar, since this 
provision is entirely new and will likely find its way into other 
professional organizations. 


Mr. Fram: I think it is already there. 
Mr. Renwick: Is it in the Law Society Act? 


Mr. Fram: Something similar, and in the Health 


Disciplines Act. 


Mr. Weihs: We were extremely concerned about it, Mr. 
Renwick, but in particular we were concerned when it was presented 
to us in its original form. It has been substantially improved by 
the addition of the words "where justified suspicion exists." We 
recognize the element of danger here, but on weighing all the pros 
and cons, although we are concerned, we are prepared to accept it 
as a necessary measure to ensure that the quality of engineering 
is maintained and that, where necessary, action will be taken 
against those who do not conform to the standards. 


Mr. Renwick: Then you are content to leave the decision 
to one person, the registrar, that he will be the one to make the 
assessment about reasonable and probable grounds? 


Mr. Weihs: While an individual is named in legislation, 
I am satisfied that kind of action would be initiated only when 
more than one person--in other words, a committee--has looked at 
the situation and when our peers feel it is appropriate that 
action be taken. I do not believe the registrar would assume that 
power by himself without consultation with others. 


Mr. T. P. Reid: You do not know who you might wind up 
with. 


Mr. Weihs: Exactly. 


Mr. T. P. Reid: Right now you do not have to worry, 
obviously. 


Mr. Weihs: That is quite right. We have mentioned that 
possibility, but it becomes a question of formulating legislative 
definitions. I am concerned, and I am a member of the APEO, and I 
will try to play my role, as will my colleagues here, to ensure 
that this provision of the act will be administered fairly, justly 
and with caution. 


Mr. Renwick: That is what we like to think about every 
ecls 


Mr. Weihs: I know. 
Mr. Renwick: This may sound very legalistic, but an 


element of prejudgement is involved in this section, which I 
raised last night. It says the registrar, who has reasonable and 
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probable grounds to believe that a member has committed an act of 
professional misconduct, will appoint somebody to ascertain 
whether that act has occurred. Then the investigation is completed. 


If the investigator says that act has occurred, the person 
against whom the allegation is made has been prejudged because it 
then zoes to the discipline committee, presumably. The discipline 
committee has a report from an investigator appointed by the 
senior executive officer of the association, and that 
investigator, in accordance with the statute, has made a 
determination that a professional misconduct occurred. The member 
of the association is then in the position of having to prove that 
the act did not occur. That inconsistency leads me to believe the 
draftsmanship is faulty. 


I think you would be very upset to appear before a 
discipline committee to be told that the registrar had appointed 
an investigator and the investigator had found that you had 
committed an act of professional misconduct. What do you have to 
say about it, Mr. Wiehs? I do not think that is the way in which 
the disciplinary procedure should be carried on, if I am correct 
in my view of it. 


Mr. Weihs: I would rather not comment in detail on the 
discipline procedures because, quite frankly, I am only familiar 
with it in its theoretical aspect, the way it is framed. 


I would love to agree with you, Mr. Renwick, in many 
respects, but I also believe that the Legislature has endowed the 
profession with privileges. Having received these privileges, I 
accept, and I know my colleagues accept, the special discipline 
that may have to be imposed on us. 


This is why the term "probable grounds of suspicion" is so 
important. What I am afraid of is that a registrar and committees 
other than those that we have now might want to go on fishing 
trips. That is the trouble with section 36; it is a fishing 
expedition section. 


Mr. Renwick: Section 36 may be fishing-- 


Mr. Weihs: I did not answer the question that Mr. Fram 
addressed to me about whether I could live with the revised act. 
Of course I could live with the revision, because it is not as 
disastrous as the last one; but it is not really good enough. It 
is an old thing, but if you threaten somebody with hanging and 
then just give him life, of course he is very grateful. I am 
grateful for the revisions proposed by Mr. Fram. I am not going to 
be hung; I am just going to be condemned to life imprisonment. 


Mr. T. P. Reid: When we complain to the Attorney 
General, he does this all the time to us in the Legislature. 


Mr. Weihs: My experience has not been that way, Mr. Reid. 


Liiva. nic 


Mr. Renwick: I think there has to be some buffer to 
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protect members of society between the decision of the registrar 
and the appointment. I do not know what that buffer should be. One 
possibility would be that the registrar, if he believes he has 
reasonable and probable grounds to want to exercise this power, 
should be required to go before a provincial judge, someone who is 
skilled and knowledgeable in the question of determining whether 
there are reasonable and probable grounds before he can proceed to 
appoint the investigator who is to carry out the investigation. 


The result of a finding of professional misconduct touches 
upon the very life of the individual member. We all know that in 
collective organizations it is very easy to get down on somebody, 
for rumours to spread and prejudgement to take place. Also, I 
think the clause has then to be modified to show that the purpose 
is to carry out the investigation, and not to come to a conclusion 
adverse to the person. The results of the investigation will then 
be available to the discipline committee if discipline is 
necessary. 


I have those two major concerns, particularly when the 
person making the investigation is to have the powers of a 
commission under the Public Inquiries Act. 


Hon. Mr. McMurtry: Could I just ask a question for 
clarification? Do you then object to the law society being able to 
make spot audits of lawyers? I cannot think of a more significant 
power than the law society being able to make spot audits of any 
law firm at any time. Nothing is more personal to most lawyers 
than their books. It has been long decided that in the public 
interest representatives of the law society should have that 
authority. It should be able without any warning whatsoever to go 
into your office or my office where we are practising law and make 
a spot audit. I thought this was being supported by our profession 
as something that was clearly in the public interest. 


Mr. Renwick: You have asked me a question and I would 
like to answer. I have absolutely no objection to spot audits of 
the books of members of the legal profession. What I do object to 
is a substantial introduction into this bill without adequate 
protection to the members of the society about the action of the 
registrar believing on reasonable and probable grounds. With great 
respect to the present registrar, with his experience and so on, I 
do not believe that self-initiating power can be left to the 
registrar of the association. 


The two points are quite different, in my judgement. A spot 
audit of a lawyer's books-- 


Hon. Mr. McMurtry: That is really a fishing expedition. 


But in this case, the registrar has to have reasonable and 
probable grounds. 


Mr. Breithaupt: We are not dealing with trust funds, but 
just the usual financial background that would require the spot 
audit. 


Mr. T. P. Reid: There are not enough of them. 
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Mr. Breithaupt: Here you are dealing with a variety of 
drawings that are being prepared or may have been inadequately 
dealt with. I have no quarrel with the spot audit of the law 
society and its ability to move in at any moment because dollars 
are reasonably mobile. I think it is a different kind of 
circumstance here, although if you are giving powers of 
self-regulation to a profession then one of the adjuncts to it is 
the responsibility to have-- 


Hon. Mr. McMurtry: Nobody will have the mechanism to-- 


Mr. Breithaupt: Whether it is ever used or not; I see 


the dit hiculrtcess 


Mr. Renwick: I have no problem with the mechanism. My 
problem is that the mechanism is poorly prepared. There has to be 
some protection to the individual member. I get no satisfaction 
from Mr. Weihs telling me, "The registrar will consult with a 
number of other people." Just in the act of consulting, you raise 
and spread the question. It would not matter whom the registrar 
consulted with; he would not ultimately be protected in carrying 
it out unless he had reasonable and probable grounds. 


I think some buffer--a provincial judge would be an adequate 
one--is called for. That is not going to gut the investigation. I 
would think the registrar would want to be in a position where he 
could go to a judge and say: "I believe this, and these are the 
grounds on which I believe it. I want to exercise my power to 
appoint an investigator to carry out a further investigation with 
a view to disciplinary action if warranted under the act." I do 
not think it is an either/or situation. 


Hon. Mr. McMurtry: No. This is a very important issue 
and I appreciate that. But it should be pointed out, if my 
under standing of the legislation is correct, that the individual 
engineer or architect can simply say: "You cannot come into my 
premises. Get the hell out." Under those circumstances, you would 
then have to go to the provincial judge. 


Mr. T. P. Reid: In section 25, the complaints committee, 
what kind of protection does that provide an individual under 
these circumstances? Does it provide any? Before you answer, the 
act provides--I do not remember at which point--that if you 
obstruct then you are liable to certain other sanctions from the 
committee. It is sort of like the breathalyser; you can refuse to 
take it, but you are charged with refusing to take it. 


Hon. Mew. McMurtry :Yes.dinneftect4 1 would thinkythere 
would then be some sort of hearing perhaps, if the registrar did 
not go the futher step of obtaining an order from a provincial 
court judge, in which the individual member could state to the 
committee, "As far as I was concerned they did not have any 
reasonable and probable grounds to enter my premises and therefore 
I have not obstructed.'' There would be a forum where that issue 
could be determined. 





Mr. T. P. Reid: Mr. Fram, does that come under section 


25, the complaints committee? 


Ei 


Mr. Fram: The complaints committee, while related to the 
whole issue, 1S a screening mechanism. As you can appreciate, 
complaints are of various kinds. Somebody who gets a bill that is-- 


Mr. T. P. Reid: All I want to know is that there would 
not be any protection for the individual to go to the complaints 
committee and complain about the matters raised by the member for 
Riverdale (Mr. Renwick). It is a separate situation. 


Mr. Renwick: May I just respond? I do not think a member 
of the society should be placed in the position of having to 
obstruct an investigator, appointed in good faith, before he could 
get to a provincial judge to decide whether it was right, 
particularly when subsection 41(4) says, "Any person who obstructs 
a person appointed to make an investigation under section 34 in 
the course of his or her duties is guilty of an offence and on 
conviction jis -liable to»a-fine-of not more than $5,000." 


Inter jections. 


Hon. Mr. McMurtry: To establish the penalty, I would 
think you would have to establish that there were reasonable and 
probable grounds. 


Mr. Renwick: Sir, you do not want members of the society 
placed in a position where they have to obstruct an investigator. 


Mr. Breithaupt: To get the hearing to which they should 
be entitled. 


Mr. Renwick: Yes, to get the hearing to decide the 
question. I think the proposition is a reasonable one and I would 
ask#@chattyouslooksatitjusic- 


Mr. Weihs: I am impressed, Mr. Chairman, with the 
arguments being put forward by Mr. Renwick. It may well be that it 
would be advisable to provide something safe. The history and the 
past activity of the Association of Professional Engineers of 
Ontario do not lead me to believe that powers would be abused. 


Mr. Breithaupt: However, you have to remember that we 
will not see this bill again for 10 or 20 years. We are going to 
have to live with it. 

Mr. Weihs: Precisely. 

Hon. Mr. McMurtry: Why would the Legislature be 


precluded from dealing with the legislation if there was any 
Overreaching of any of the associations? 


Mr. Breithaupt: Indeed, we would not accept it. Surely 
in professional legislation it is not likely that this major bill 
will come before us for some time. 


Hon. Mr. McMurtry: I would think if there were any 
significant problems we would hear very quickly. I would hope so. 


Mr. Breithaupt: I would hope we would. 
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Mr. Weihs: I am sure you would. 
Mr. Breithaupt: We have not had any problem so far. 


Mr. Chairman: Mr. Weihs, Mr. Goodings, Mr. Reid, Mr. 
Douglas, thank you for being with us this morning. We certainly 
enjoyed your presentation. 


boc -a5.00% 


Mr. Chairman: The second witness this morning will be D. 
Russell Brohm, professional engineer. It is exhibit 29. 


D. RUSSELL BROHM 


Mr. Brohm: Mr. Chairman and honourable members, this 
presentation is made with the concurrence and support of the 
Pentecostal Assemblies of Canada, a national religious movement 
having 800 affiliated churches in Canada, of which approximately 
300 are in Ontario. Religious congregations have had a strong 
impact upon the development of Ontario in the past. If time 
permitted, we could review the likely future impact of groups of 
religious worship on the quality of life in Ontario. However, we 
think it is sufficient to say that religious congregations will 
continue to have a strong social impact throughout the province. 


This brief is presented because of a very serious concern 
that Bills 122 and 123, probably without any such intention, 
impose an additional burden upon small religious congregations and 
there are some elements that should be looked at. The 
characteristics of a small religious congregation today in 
Ontario, whether it is a beginning congregation in an urban 
setting or an ongoing congregation in a rural setting, could be 
summed up as follows. 


First of all, according to my own estimates, there are 
approximately 3,700 such congregations throughout the province. 
For the majority of these congregations, there is no central 
funding. They are totally dependent upon member-giving. I realize 
some religious movements do fund their local branches, but for the 
majority, in our understanding, there is no central funding. Since 
they are totally dependent upon member-giving to support them, I 
define them as generally underfunded. I can draw on 30 years' 
experience with a variety of small congregations to support that. 
They have become virtually totally dependent upon volunteer 
services, particularly with respect to the repair, alteration and 
construction of a sanctuary building. 


I would also like to point out that in my estimate this 
touches a very large constituency. In those 3, 7/00-odd 
congregations, we expect there would be 300,000 families composed 
of something like 700,000 persons who are members in adherence and 
worship in local small congregations. Due to this factor of 
underfunding I have referred to, the congregation, in our 
estimate, would find the obligation to hire both an architect and 
an engineer a burden. That cequirement is outlined in paragraph 
11(4)3 of Bill 122. "An architect and a professional engineer 
together shall prepare or provide the design for the construction, 
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enlargement or alteration of a building used or intended for, (i) 
assembly occupancy." 


In our understanding, to hire both these technical people 
could propose a substantially difficult burden. If we approach it 
from a practical standpoint, the small congregation typically will 
provide most of the labour for alterations or new construction 
from among its own members. If they are assiduous in their 
looking, they can anticipate finding a person who is willing to 
donate his time--he could be an architect or he could be an 
engineer--so that their designs could be prepared at the cost of 
the cash costs, as opposed to substantial fees. It might be a 
reasonable expectation to find one technical person to prepare 
these designs as needed, but to expect two is being a bit 
unrealistic. 


Perhaps I would not be out of order if I draw on my own 
experience. We were replacing a front porch or a foyer, whatever 
you would—-Pite*to call sit.. in the city or North York. with sone. of 
the same size but with a slight change in shape. North York, quite 
properly under current legislation, particularly the Building Code 
Act, required the design for that porch to bear the certification 
of either an architect or an engineer. They were proper in doing 
so because the Building Code Act binds them to do that. 


But if we translate that to a small existing church out in a 
crural area where a small element of the building is so badly in 
need of repair it has to be replaced, they would need a building 
permit to do that and they would be hard pressed in terms of money 
to hire both an architect and an engineer for that small job. I 
would speculate the porch could be replaced for perhaps $1,000, 
and the architect's and engineer's fees might come to three times 
that. I believe there is room for serious consideration of 
exemption of a small building for the purposes of religious 
worship. 


Throughout both acts, there is the definition of a building 
size of 600 square metres, between small and big. We propose this 
be extended by a minor modification to the legislation such that a 
building under 600 square metres in building area could be 
constructed upon the certificate of an architect or an engineer, 
we have quoted the reference in our written submission, and that 
it be restricted to buildings for purposes of religious worship. 


I would further submit that the building, design and safety 
requirements as required by the laws of Ontario are less complex 
for the small building of that size. Generally, it is a one-storey 
building. Once we get into more than one storey, we are into 
another use or a larger building beyond the realm I have mentioned. 


Items such as fire exits, emergency lighting and fire alarm 
systems are much less complex than they are for high-rise 
buildings where the additional experts are needed. 


It is my submission that special consideration be given to 
Such a change in the legislation. I understand a comment has been 
made in some discussions beyond the realm of this committee that 
perhaps the municipality could relieve its requirements when such 
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a building is proposed. I submit they are not in a position to do 
this. The Ontario Building Code Act is a provincial statute. It is 
in lock-step with these two bills and it is binding upon the 
municipality. The municipality must enforce the legislation. 


That concludes my presentation on that topic. I would be 
glad to endeavour to answer questions. 


Mr. Breithaupt: I have some questions. I appreciate Mr. 
Brohnm's presentation. I acknowledge that with respect to building 
programs funds for a small congregation have to be raised locally, 
although in a number of denominations perhaps a share of the 
pastor’ s salary on a mission basis or whatever is often taken care 
of as a congregation grows. 


Ll: 205-840 Tis 


It is difficult, though, for me to see why an exemption 
should be made for a religious organization because of the size of 
the building any more so than for a small township hall, a legion 
branch or ia “rotary ‘club -that- 7s putting «up. a building. i1n 4 loca. 
area where there is the requirement from a safety point of view to 
ensure that access and egress from the building in case of fire or 
Other concerns can be prompt, thorough and efficient. The exit 
Sign or whatever is required every bit as much in a small building 
used for religious worship as it would be in a small legion branch. 


It is clear also that many of these buildings are quite 
actively used, with a variety of meetings on different evenings 
within the week. It is not as though we are dealing with a 
building that is used, shall we say, just on Sunday morning when 
it is daylight, where there is not as much traffic about and any 
problem that might arise could be more easily dealt with. 


What concerns me, and what I would appreciate your opinion 
On, is why should there be a particular exemption just because a 
building is used for a religious purpose? Second, how can you 
ensure that the safety requirements which should be generally 
available in any public location, as the Ontario Building Code now 
ceguires, will be adequately met if the exemption is granted? 


Mr. Brohm: I have not proposed that the requirements 
under the building code be shortened up or abrogated in any sense. 
However, based upon quite a number of years of experience, I am 
saying merely that these requirements in the case of the small 
celigious organization can be adequately met by the provision of 
One technical person, that is, the architect, as opposed to 
requiring both. 


That is the only amendment I have proposed and I fully 
recognize, having had a fair bit of exposure to the code, that 
specific requirements must be met, but in the case of a small 


building these requirements are substantially less complex than in 
a high-rise building. 


You ask why we should do this for a religious body. Our 
position is that religious organizations have made outstanding 
contributions to the guality of family and social life, that they 
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still do so and will do so in the future, and that historically, 
church activities have been acknowledged by the province as having 
a preferred situation. 


With respect to some of those organizations, I understand 
from your question that they do not necessarily have a high level 
of what I would call commercial funding, but most assembly 
buildings do, with the exception of churches and those of certain 
philosophic activities, such as the rotary club and so. on. 


I would submit this is a reasonable proposal. It affects 
only the smallest buildings. I believe most of the uses you 
mentioned in your guestion would be in the other category anyway. 
They would be building a larger building, beyond the 6,000 square 
metres. That is a relatively small building. It has seating for 
something like 300 to 400 maximum. 


Mr. Breithaupt: You said 6,000 square metres and of 
course you meant 600. I can see the requirement and the principle 
involved that there could be certain powers with respect to 
smaller buildings. I cannot accept the fact that because it is for 
a religious purpose, that alone should be reason for an exception. 


I have had enough involvement, over equally 30 years in a 
variety of Lutheran congregations in this province, to realize the 
importance of them is certainly there, but I could not accept an 
exemption solely for that reason. The idea of the exemption for a 
smaller building, whoever proposes it, is something I find a 
reasonable approach. 


Mr. Gillies: I have to say to Mr. Brohm that I have a 
lot of sympathy with the problems that can be experienced, 
especially financially, by small congregations. 


The point I would like to pursue from your brief is the last 
part. I am not an engineer, and I do not pretend to know a lot 
about engineering principles, but you made the comment that the 
architectural and engineering requirements are less complex and 
less demanding for buildings that are not used as much as others. 
I wonder if you can elaborate on that. Is that recognized in the 
building code? 


Mr. Brohm: In the building code, the complexity of the 
exiting patterns is related to the population within the building. 
If you have a three-storey assembly building or public building, 
exiting patterns have to be developed from the upper floor to the 
second floor to the lower floor and out through the main door. 


The same goes for the other safety features, particularly 
emergency lighting and fire alarm systems. There would be a need 
to provide a zoning mechanism in the fire alarm system to set out 
just where the fire is occurring. The building would be organized 
in compartments, so there would be an identification system as to 
where the difficulty is. 


With a building of 600 square metres or less for purposes of 
religious worship, it would be highly uncommon for them to be more 
than one storey, even for the uses Mr. Breithaupt mentioned. 
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Therefore, basically just the main floor has to be looked after, 
plus some consideration of whatever population would be found in 
the basement, to get a proper exit pattern. Those three or four 
items I mentioned would all be much less complex. 


I guess the core of my presentation was that these needs 
have been met quite successfully by one professional person in the 
past for 25 years. I am sure we will enjoy equally good services 
in the future. 


Mr. Gillies: I guess one of my concerns would be that I 
could take you to a hall in my riding of Brantford which is 
probably the busiest large banquet hall in our city. It is a large 
church hall attached to a small church. It is a great source of 
cevenue for the congregation. It is a very busy place. I do not 
know whether both an architect and an engineer were used on that 
project; I would have to check. But it is a building that is used 
hard and it is used often. 


Mr. Brohm: We have already looked after that, in that if 
it is a hall attached to the church, in gross the building would 
be substantially above the limit of our proposal. The 600-square- 
metre limit will only seat 300 or 400 people, somewhere in that 
area. 


Mr. MacQuarrie: That is on one floor. 


Mr. Brohm: Yes. 

Mr. MacQuarrie: A lot of church buildings, community 
halls and the rest of it, have a basement and one floor. 

Mr. Mitchell: You are talking usable floor space. 


Mr. Brohm: Generally, the area of 600 square metres 
would take in a basement plus one storey, a main floor. Generally, 
the basement is not counted unless we get into gross floor area. 
However, in your case it probably would substantially exceed the 
limits I have proposed. 


Mr. Gillies: I guess my question to the Attorney General 
would be whether he feels the public interest could be 
accommodated with such an amendment. I would be most interested to 
hear his view at this stage of the game, anyway. 


Hon. Mr. McMurtry: I think it might be more relevant, if 
the committee were willing at this time, to hear the view of 
somebody representing the Ontario Association of Architects. 


I share most of the concerns expressed by Mr. Breithaupt, 
that while one has to be very sympathetic to the problems faced by 
celigious denominations that do not have major resources, we are 
still dealing with buildings where there is a very significant 
issue of public safety because of the number of people in those 
buildings. Again, there are many other charitable organizations 
that are faced with similar challenges. 


It might be helpful at this time if somebody representing 
the architects' association would like to comment on this from a 
professional standpoint. 


Zs 


Mr. Chairman: That would be agreeable. Have we any 
volunteers? Please come to the table. 


LI#s0e arm: 


Mr. Rayman: Mr. Chairman, I am Irv Rayman. I am the 
past chairman of the Ontario Association of Architects and 
chairman of the OAA's act task force. 


Building churches has been very troublesome to our 
association for quite some time. A church is one type of building 
that contravenes the Ontario Building Code and is brought to our 
attention more than any other. 


In a recent experience in southwestern Ontario--I believe it 
was Brantford--a group describing itself as church designers, even 
though it is really a drafting company, designed a banquet hall to 
seat several hundred people and to be attached to a church. The 
relatively unsophisticated building department gave them a permit 
almost on demand. 


As the building inspector saw the hall being built, he 
noticed many problem areas with respect to the strength and safety 
of the roof, the bearing capacity of the floor, the exiting 
requirements and the lack of sprinklers. He recognized these 
things while the building was under construction. 


The association was able to help him by having a local 
architect inspect the drawings and the construction. This 
architect found over 40 abuses of the building code, and every one 
of them involved public safety. The building department and the 
building code branch of the Ministry of Consumer and Corporate 
Affairs were quite surprised and upset, which actually led to a 
request that there be a tightening up in these areas. 


We definitely feel that both professionals are required to 
design assembly occupancy buildings, especially since public 
safety is involved. A poorly designed building of 600 square 
metres could pose a major safety risk to 300 people inside it. The 
professional engineers are generally not equipped to deal with the 
exiting requirements in assembly occupancy buildings and, 
Similarly, the architects are not equipped to deal with the very 
complex structural, mechanical and electrical requirements in this 
type of building. 


Generally, there are longer spans, greater requirements for 
ventilation and greater requirements for electrical supplies in 
that often there will be a little stage or some type of stage 
lighting. All of these things must be addressed in both small and 
large buildings. 


We have great sympathy for the front porch problem, but we 
still believe that even in a front porch situation, an architect 
should be involved. There are very stringent requirements for 
stair sizes, for the handrails, for the size of the door, for the 
way the door swings, for the exit light requirements and so on 
that very much involve public safety. 
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I assure you, Sir, we are not trying to create work for 
architects, and we are very sympathetic to the need to keep fees 
down. All we can say is that the OAA would certainly be 
sympathetic in a situation in which it was difficult to locate an 
architect for a $100 fee. We would certainly make our services 
available in locating such a person who would perhaps volunteer 
his time or do the work for a very nominal cost. 


Mr. Chairman: Mr. Gillies, have you concluded? 


Mr. Gillies: No. I thank the representative from the 
OAA. It confirms some concerns I had, and I am quite aware of the 
case you mentioned in my area. 


I guess that completes my questioning for now, Mr. Chairman. 


Mr. MacQuarrie: I certainly have some sympathy for the 
case put forward by Mr. Brohm. I noticed through the acts that we 
are dealing with 600 square metres of gross area and you, in your 
proposed amendment, are dealing with 600 square metres of building 
area, which is roughly 5,700 square feet. That is not a bad size 
of building in some respects. 


I can certainly see the dilemma and sympathize with it. 
There are a number of small organizations--some of them are listed 
here, such as legion halls, church groups and other community 
groups--that do not require large facilities or, for that matter, 
elaborate facilities, but they have to comply with the building 
code and the safety requirements. 


I do not know if 600 square metres of building area is the 
tight figure to look at, or what is. At some stage in planning a 
building there should be a size certainly at which an engineer or 
an architect, one or the other in terms of these smaller places of 
assembly, could handle the total work. 


I can see the difficulty in a blanket requirement, 
regardless of size, regardless of the nature of the addition or 
the alteration that might be taking place, of the services of two 
professions. That casts quite a load on some of these bodies. 


Here again I have a problem. First of all, I look through 
the act and I see 600 square metres of gross area; that could be 
two storeys, a basement and one floor. We are not talking about a 
tremendously large building. I cannot see why an engineer could 
not move in there and do the design for a building like that quite 
satisfactorily. When we talk about 600 square metres of building 
area, I begin to think we are pushing up there pretty good. Is 
there a happy medium somewhere? 


Mc. Brohm: I would be willing to alter my proposal to 
600 metres Of gross area. 


Mr. MacQuarrie: Mr. Chairman, I think the minister 
should look at this in consultation with the two bodies involved. 


Mc. Chairman: Thank you, Mr. MacQuarrie. Minister, have 
you any comments? 
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Hon. Mc. McMurtry: No. I agree with Mr. MacQuarrie's 
suggestion. We will consult with the two bodies. 


Mr. Chairman: Thank you, Mr. Brohm, for being here this 
morning and letting the committee know of your concerns. 


Mr. Brohm: May I be permitted to add one sentence? 
Mr. Chairman: Certainly. 


Mr. Brohm: I have been involved for about 25 years in 
making my services available to my religious order on the basis of 
$l a year. It is possible some of the honourable members here have 
officiated at dedication of facilities where I have been involved 
in rendering some services. That has been on a demand basis. I am 
not in the business of going out and advertising my availability 
or anything like that. It is the form of community service I tend 
to follow. 


When the joint practice board that considers applications 
for recognition is functional, I hope that in looking at my 
Situation, such factors as continuity of service, competence and 
satisfaction of the owner will be strong factors of consideration 
as to the form of recognition I will have in the future as 
compared to what I have enjoyed in the past under existing 
legislation. 


Lis40ea sm. 


The discomfiting point that has come to my attention is that 
I have heard rumours that existing committees and future 
committees may look at revenue generated. If I placed my services 
at the use of my religious order, obviously that has not generated 
any revenue. Generally, I have generated revenue in their 
direction, towards them, by donation. I would hope that would not 
be a significant factor in considering future recognition for the 
purpose of the work. 


Trae. YOUSSEF 


Mrz «Chairmans: The nextewitnessnis Moerl.eNsvYoussef,; «It 
is exhibit 4. Welcome again, Mr. Youssef. 


Mr. Youssef: Mr. Chairman, my comments today are on 
section 4/ of the bill, relating to limitation of action. 


For the past 15 years, limitation of action was provided for 
in the Professional Engineers Act. I believe it was in 1968 or 
1969 that it was written into the act for the first time, and it 
temained unchanged until it reappeared in Bill 123, in a much 
improved form, I have to say. All the ambiguities that existed 
before appear to have been removed. Even the language has improved 
greatly and the section has been simplified. Those who wrote it 
deserve to be commended, I think. 


However, there is still further room for improvement in the 
particular section. The first area for improvement is the 
extension to the limitation period, which should not be 
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open-ended. Basically, there is a 12-month or one-year limit to 
bring an action for services relating to the practice of 
professional engineering, and there is provision for extending 
that period. That is all very good, except the extension goes on 
for an indefinite period of time. 


Generally speaking, a six-year limitation applies to most 
actions that arise out of services provided for a variety of 
people. There is no reason that services in connection with the 
practice of professional engineering should have an open-ended 
limitation period. As the section is written, it seems it can be 
extended indefinitely. 


Prior to 1968, when that section did not exist, the 
limitation action took effect and after six years such an action 
was statute-barred. The section was introduced and imposes a 
one-year limitation period with an unlimited extension. I submit 
that the open-ended provision in that section should be 
eliminated. It should be written so that the maximum period of 
time in which such an action can be brought is six years, like all 
other actions. 


There is always a desire for finality. Earlier, we heard 
concerns about the cost of professional insurance and liability 
insurance. This touches on that question. There has to be a limit 
to how long a professional engineer should carry liability 
insurance for services he has rendered in the past. 


Perhaps another minor problem with the existing bill is that 
it contains provision for an extension of the limitation period 
before that period has expired. I have to admit that the necessity 
for such a provision escapes me. Its wisdom is not apparent. 


If someone is of the view that he needs to bring an action 
against a professional engineer and the 12-month limitation period 
has not expired, he has the choice to actually bring that action 
and then proceed with it slowly. There seems to be nothing in the 
statute to encourage him to go to court for an extension of an 
unexpired limitation period. That seems to be something that 
pechaps should be removed or eliminated. 


As fac as I know, if there is a reason to proceed slowly 
with an action, that could meet someone's need to commence the 
action on time and then proceed slowly, if that is meaningful. But 
to go to court and say, "Although the period has not expired, I 
would like it extended,'' seems to defeat the purpose of having a 
statute. 


My last point is that the bill contains a criterion for 
extending the period. I submit that an additional criterion should 
be added. A delay in bringing that action or proceeding in time 
should be explained for better clarity and to eliminate the case 
where someone who has no explanation at all for not commencing 
whatever proceeding he wished to commence in time comes to court 
for an extension of time. The object is to encourage diligence and 
to eliminate stale claims that increase the probability of an 
injustice being done to someone. I have given in my brief a 
Suet rpms wording of this section of the act that meets what I said 
earlier. 


Zt 


Hon. Mr. McMurtry: For your information, I might remind 
the committee that basically what we are doing in this legislation 
is retaining the present limitation period pending the passage of 
the new Limitations Act, which was introduced just before 
Christmas, Mr. Youssef. You will have another occasion to share 
your wisdom with us, because undoubtedly that Limitations Act will 
go to this committee at some future date before it is passed. 





That is not to say we are not prepared to consider your 
interesting submission to see whether it would be in the public 
interest to make any changes pending the passage of the 
Limitations Act, which will override any other legislation. The 
proposal in the Limitations Act is somewhat different from this. I 
think, quite frankly, we will be hearing from both the architects 
and the engineers in relation to the act when it is before a 
abet smaree committee, most likely this committee, a few months down 
the road. 


Mr. Youssef: But the Professional Engineers Act, being a 
specific act, usually takes precedence over a general act like the 
Limitations Act. 


Hon. Mr. McMurtry: We propose to change that. There are 
so many limitation periods scattered around provincial 
legislation, we think it would be in the public interest to have 
all limitation periods in one piece of legislation or in the 
schedule to that legislation. Then members of the public and even 
lawyers, who I am sure will be interested in this proposal, need 
only look at one statute to find out whether a specific limitation 
period applies. 


Mr. Youssef: Has this new Limitations Act been tabled? 


Hon. Mc. McMurtry: Yes, it has been tabled. We will be 
happy to send you a copy of that act, Mr. Youssef. I think we have 
your address. 


Mr. Youssef: Thank you. 


Mr. MacQuarrie: I ,have»one, question, .Mr..Youssef..1 
wonder, in the practice of engineering, where services were 
incompetently provided and the results of the incompetence do not 
come to light until several years down the road, what sort of 
obligation the engineer should have in those circumstances. The 
idea of five years in your proposal-- 


Mr. Youssef: This section does not deal with the moral 
or ethical obligations the engineer will always have, regardless 
of any limitation period. The limitation period deals only with 
bringing a lawsuit against that engineer. 


Mr. MacQuarrie: For damages. 
Mr. Youssef: Right. 


Mr. T. P. Reid: If it happened five years from today, 
then you have a year from February 1, 1989. 
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Mr. MacQuarrie: No. The blanket limitation here is that 
you cannot bring an action after 12 months from the date on which 
the service was performed or ought to have been performed. 


Mcrae. oLS (Pi bReia: javamrsonnysd: Vou rarer’ 1 oii. 


Mr. MacQuarrie: Then they have elasticity in terms of 
the limitation period. I wonder what is wrong with having that 
elasticity in there in view of the prospect, particularly with 
respect to engineering services, of some claims arising some time 
in the indefinite future. 


Mr. Youssef: It is just a question of fairness. If that 
section did not exist and we had only the present Limitations Act, 
then after six years the action would be barred by statute. 


Mr. MacQuarrie: Yes. 


Mr. Youssef: We have shortened that limitation period 
for professional engineers to one year with the possibility of 
indefinite extension. 


Mr. MacQuarrie: Right. What is wrong with the indefinite 
extension? That is the only thing I am asking. 


Mr. Youssef: In that case, I can answer only with 
another question. What is wrong with an indefinite extension for 
any action arising out of any professional service, whether it be 
the services of a lawyer, doctor, plumber or anyone else for that 
matter? The only answer I know of is that if the action is brought 
so late in time it would be difficult to do justice to the party. 
Witnesses forget, evidence disappears and it becomes difficult. We 
would like people to be diligent. 


Mr. MacQuarrie: For engineering incompetence, the 
evidence is strong and firm. 


Mr. Youssef: It is also doubtful that a misdesign or a 
bad design by a professional engineer would not show up for many 
years. It would likely be bad workmanship or bad material that 
would have such a latent effect. 


Mr. MacQuarrie: I have known of situations where bad 
work, inadequate design, poor design and the rest of it has not 
shown up for three years until you have a group of consulting 
engineers in to review the facility and they come up with all 
kinds of evidence of incompetence. 


Mr. Youssef: Actually, that begs the question of why 
this section is needed in that case. 


Mr. MacQuarrie: I felt that some elasticity in this 
regard was appropriate. 


Mr. Youssef: I agree with you. It should be appropriate, 
but it should have an upper limit. 


Mr. MacQuarrie: You say five years and I say-- 


Nhe, 


Mr. Youssef: It should be six, because there is one year 
already. 


Hon. Mr. McMurtry: Your address is 100 Lawnside Drive? 
Mr. Youssef: Yes. 
Mr. Fram: We-will send you .a copy of the draft act. 


The Vice-Chairman: Mr. Youssef, thank you very much for 
appearing before the committee. We appreciated receiving your 
written brief. 


Members of the committee, I was checking to see if there 
were any of the next series of witnesses who might be in the 
audience this morning so we could complete our normal time, but it 
appears there is no one else I can slot in here at the moment. 


Hon. Mr. McMurtry: Peter Kirkby is here. 


The Vice-Chairman: I think the brief is relatively 
large. I have had the clerk checking. Dr. Peter Kirkby, is yours a 
lengthy brief? 


Dr. Kirkby: Would you like to do it now? It may go on 
for a long time. 


The Vice-Chairman: That is what I was thinking. We had 
best not alter the order, I would think. We have scheduled people 
in proper times. Is Mr. Armel here? The Institute of Store 
Planners; is there anyone here? Is Patrick Maguire here? 


I just give you an example of the size of the brief. In 
fact, there are two briefs to be introduced by Dr. Kirkby. I would 
be altering the schedule completely if we were to begin at this 
time. I suggest the committee recess now until our normal sitting 
time of two o'clock. 


The committee recessed at 11:54 a.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
Wednesday, February 1, 1984 
The committee resumed at 2 p.m. in committee room l. 


ARCHITECTS «ACT 
PROFESSIONAL ENGINEERS ACT 
(continued) 


Resuming consideration of Bill 122, An Act to revise the 
Architects Act, and Bill 123, An Act to revise the Professional 
Engineers Act. 


Mr. Chairman: Gentlemen, I see a quorum. We will 
continue with our fourth witness of the day, Patrick Maguire and 
Associates Ltd. Mr. Maguire, would you please come to the table? 


Mr. Maguire: Right nerce, Mr. Chairman? 


Mr. Chairman: I believe you have an oral presentation, 


Moi Maguire: haters srieht'. 
Mr. Chaicman: Please proceed. 
PATRICK MAGUIRE AND ASSOCIATES LTD. 


Mc. Maguire: My presentation, Mr. Chairman and members 
of the committee, is not lengthy. It really pertains to one 
particular item of each act, which refers basically to the 
grcandfatnering clause. 


Theyeerce clause. 52(¢5)'(a) som tnesnschitects Act, Bill "l?77Z, 
and-- 


Mr. Mitchell: Excuse me, Mr. Chairman, may I just 
interrupt for a moment? Mr. Fram, this morning we had a discussion 
on the grandfathering clause. The minister made some comments 
about that particular clause, I believe. 


Mr. Fram: He accepted a suggestion that where the 
council of one of the organizations refuses to go along with the 
recommendation of the Joint Practice Board, they should give 
reasons, in writing, for not going along with that. 


Mow Mitchel LL: raise ‘that sir. so you will ‘be aware 
that some discussion took place. 


Mrs cChatrman srcarry rom pcs ic. 


Mr. Maguire: Also, subsection 48(2) of the Professional 
Enazineers Act. Bill 123. 


2 


You will recall that when the Honourable Roy McMurtry 
introduced the two bills in the House on November 1/7, he placed 
much emphasis on the Joint Practice Board, which is related in the 
two acts. He stated, "The Joint Practice Board will receive 
applications from architects who have been practising professional 
engineering and from professional engineers who have been 
practising architecture." He said that where appropriate, they 
will be allowed to do so, but the board will make recommendations 
to the council under a grandfathering clause. 


Naturally, I was enthused by this particulac statement of 
the minister because it affected me. Therefore, I managed to get a 
copy of the two acts--after much difficulty, gentlemen--and found 
that basically the sections relate to the fact of what the 
tegistrar or the Joint Practice Board may do. My emphasis is on 
“may and. nour sia. ss 


The whole spectrum of the grandfathering clause is really 
based on the joint agreement between the Association of 
Professional Engineers of Ontario and the Ontario Association of 
Architects, for the proposed mandate is within that joint 
agreement and is not in the acts. 


No doubt, when a lawyer looks at a piece of legislation he 
looks at all the angles and what could go wrong with it. My 
question here today is, what happens if the two associations 
disagree and scuttle their own joint agreement? 


I have practised for over 30 years in Windsor, Ontario, and 
I am not exactly impressed with the track record of the two 
associations. It could possibly happen, because the mandate is not 
legislated. As I mentioned before, the section in both acts 
relates to the creation of the board which may make 
recommendations, so there is no legislative mandate, except in the 
joint agreement. 


Also, the joint agreement states that those who may be 
eligible for grandfathering should apply within one year of the 
constitution of the Joint Practice Board. Another question arises 
here: what happens to those who apply within the year? Will they 
be subject to the act when it is enforced or is there going to be 
some allowance for a transition period while the person applies 
for that licence? 


Suppose the engineer is practising architecture and the 
architect is practising engineering. They apply for their licences 
and continue to practice what they have done for over 10 or 20 
years. Basically, by law, they are subject to the act right there 
and the guillotine comes at that particular point. I do not know 
how the two associations are going to take that into account 
hae ts there is no interpretation of exactly what is happening 
there. 


As you know, gentlemen, in most acts and laws of the 
country, there is always a transition period. You recognized tnis 
transition period when you stated in the joint agreement that the 
Joint Practice Board would serve for at least two years. I think 
it should be expanded to allow for a transition period. 
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Recently the Ontario Building Code was updated. It stated 
that after a certain date this shall apply; the same goes for the 
Nursing Homes Act. Since there are livelihoods at stake, your 
committee, Mr. Cnairman, should take a serious view of this. 
Incidentally, that transition period should be a legal transition 
period. 


I also did a little research into the Public Accountancy 
Act, which passed in 1970. I am pretty sure your members are well 
aware of that one. In there the grandfather clause is more 
explicit. It states that the powers which they refer to--not a 
Joint Practice Board in those days; they throw it to the public 
accountants council. They state that they may waive the conditions 
if you have had so many years of experience. 


What it all boils down to, gentlemen, is that I nave been 
practising for 20 years and have been a member of the association 
for 30 years. I think I only have five years to go at my age; I 
may zo vonsto../0,. 1.do.not .know., The point is .that -Il-hope-ny 
livelihood, which, Mr. Chairman, rests in tne wisdom of you and 
your ‘members,;iwil lL notybe;) cut.zoff,.due.to,a,dack of an-actual, 
specific, legislative mandate. That is all, Mr. Chairman. I leave 
1oAwitheyou. 


Mr’. -Chairman:-Thank you, Mr. Maguire. Mr. Fram? 


Mr. Fram: Before we start, I would like to correct a few 
impressions ahout the Joint Practice Board provision. Ficst, the 
Joint Practice Board as initially conceived was to be in existence 
POC aFrspeci wlicat ine. athicsactovequiresathe. Ontario, Association of 
Architects and-the Association of Professional Engineers of 
Ontario to appoint and reappoint forever, for the act speaks 
forever, representatives to the Joint Practice Board. 


ZeL0 PMs 


This is a permanent feature of the relationship between 
architects and engineers. Their function is and will be to deal 
with all these disputes between architects and engineers in the 
building field, whenever they arise. The provision says they shall 
appoint and each of the organizations is under a duty to appoint. 
The Joint Practice Board must exist. 


The second feature that should be noted is that the act does 
not say they shall recommend. Initially, when the agreement was 
entered into, it was thought a short transition period should be 
there. There is no provision now for expiring the mandate to 
consider that issue, which is essentially a jurisdictional issue. 


If a dispute arises about jurisdiction, there is no 
provision whereby they are required not to consider any more an 
application by an engineer who has done architecture during a 
specific period. The statute is what will govern the joint 
PEACE aiCe shoar a, 


Those were two impressions about the legislation I wanted to 
correct. 
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Mr. Maguire: Thank you, sir, but you have already proved 
then that the joint agreement is not correct, the one I have. 


Mr. Fram: I beg your pardon. 


Mr. Maguire: You have already proved to me the joint 
agreement of which I have a copy from my own association is not 
correct. 


Mc. Fram: Do you have copies of the bills? 
Mr. Maguire: Yes. 


Mc. Fram: The joint agreement is still an agreement. The 
statute is what will govern the creation of the statutory body, 
the Joint Practice Board. 


Mr. Maguire: My point is that the copy of the joint 
agreement says it shall be for at least two years, but you say it 
is going to go on forever. So the one I have is not correct. 


Mr. Fram: It is different. That agreement is correct but 
the statute is different. 


Mc. Maguire: It seems to me, and many of my fellows have 
asked me to express their thoughts too, to be wide open when the 
Joint Practice Board may do this and it may do that, if you 
compare it with the Public Accountancy Act. 


Mr. Fram: You have quite a different situation. We are 
now talking about 50,000 persons whom we have heard are members of 
the Association of Professional Engineers of Ontario. Of those, we 
can talk about perhaps 50 or 100 who have engaged in what we could 
consider to be architecture under this bill. 


Mr. Maguire: That is right. 


Mr. Fram: There is no way you can provide that all 
50,000 members of the engineers’ association are grandfathered-- 


Mr. Maguire: I agree with that completely. Basically 
they would not have the qualifications expected for that. There 
are many engineers who are not in private practice, and most of 
them who are in private practice are in heavy work, sewers, 
bridges and things like that. There are some--I reckon about 3,000 
of them, not 50 or 100--in that same boat who are doing 
architecture. 


The point I want to emphasize, if I cannot get the other 
points across, is that transition period. What happens then? Can 
you tell me? I am here to learn. 


Mc. Fram: There is no cutoff period when the Joint 
Practice Board will no longer consider the situation either of an 
acchitect who, prior to the coming into force of this act, has 
done engineering and wants to become a professional engineer or of 
an engineer who has done architecture and wants to become a 
licensed architect. 
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Mr. Maguire: You are telling me there is no cutoff 


Mr. Fram: There is no cutoff period. 
Mr. Maguire: Are you enforcing the act, sir? 


Mr. Fram: I hope these will be acts of the Legislature. 
If the act is not complied with, if those things do not happen, 
Since the Attorney General administers the statute, those are 
matters that must be brought to his attention. 


Mr. Maguire: May I convey that message back to my 
compatriots in Windsor? 


Mr. Fram: Certainly. 


Mr. Maguire: It was a very important part and I hope you 
can appreciate my point. 


Mri. Fram: 1 certainly do. Your ‘occupation is. totally in 
issue and I certainly appreciate your point. 


Mr. Maguire: Basically, I have no other disagreement 
with*othe*acte » think "tsi sari tupdater ele was) on “avpoint tof 
clarification that I attended today. I thank the chairman and the 
committee members for their indulgence in my unprepared speech. 


Mr. Chairman: Mr. Maguire, before you leave, I should 
ask if there are any questions by the members. 


Mr. T. P. Reid: The problem has been solved. 
INSTITUTE OF STORE PLANNERS 


Mr. Chairman: The fifth group will be the Institute of 
Store Planners: Donald K. Robinson, QC, Alan S. Fairbrass and Ross 
Caister, would you come to the table, please? 


It is nice to see you here, Mr. Robinson. You seem to have 
arrived just on time. 


Mr. Robinson: Mr. Chairman, that is the story of my life. 


Mr. Chairman: Would you please introduce your colleague? 
You may proceed whenever you are ready. 


Mr. Robinson: Mr. Chairman, my colleague is a 
designer-planner. His name is Alan S. Fairbrass, 
F-a-i-r-b-r-a-s-s. He is the president of D. I. Retail Planning 
and Design Ltd. here in Toronto. They have offices in New York and 
London. He will be assisting me in responding to any of the 
questions your distinguished committee may have of us. 


May I proceed? 


Mr. Chairman: Yes, you may. 
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Mc. Robinson: Good afternoon to you all. I thank the 
chairman and tne committee for allowing us this opportunity to 
make some submissions. You have our brief before you and it is not 
my intention to read the thing througn. I just want to highlight 
it, because we are of the view that it basically speaks for 
itself. We have raised certain concerns in that document which we 
would ask your committee to address. 


Once I have completed, Mr. Fairbrass and myself would be 
happy to answer any questions the committee may have of us on any 
concerns that are raised in the document. 


I have a couple of preliminary comments. I do not think the 
concerns raised in our brief should by and large be news to any of 
the members of the committee. They have been examined by the 
House. Initially, though, Dr. Leal's report, when he was Deputy 
Attorney General, with respect to professional committees is known 
to your membership. We have cited on a couple of occasions in our 
brief certain of the statements made in the professional 
organizations report. 


2:20 p.m. 


Our first concern is that some of those recommendations or 
references in that professional organizations report are not 
teallv reflected in Bill 122, especially if you want to get to 
specifics, those with reference to dealing with the term "prime 
planner." I know there are some difficulties with that, but it 
seems that is a matter this committee must deal with. 


The second thing I would like to point out by way of a 
preliminary comment is my personal puzzlement after reading Dr. 
Leal's report and the Hansard reporting of the debates on second 
ceading in the House with respect to this bill on or about 
November 29 of last year. 


Concerns were raised by the members at that time, in 
particular that only architects and, of course, engineers were 
consulted with respect to the input. They may very well have a 
strong lobby, but the question that concerned me when I was 
consulted about this matter by our clients is why were other 
parties who may have their method of earning a living affected not 
consulted at that time, too? To my knowledge, they were not. 


This problem was known. It was around and it was highlighted 
by Dr. Leal's committee report. As such, I submit that denying my 
clients, designers and planners, that type of representation is 
not the democratic way to go about solving these matters. 


Having made those two initial comments with respect to the 
historical nature of the development and framing of this 
committee, and eventually the passage into law of the revised 
Architects Act, I draw page 1 to the attention of your members. In 
the reference, while we are talking primarily about Bill 122, 
there is a direct impact relating to Bill 123, the Professional 
Engineers Act. 


Some of those matters have to be addressed if the committee, 
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in its wisdom, is of the opinion some adjustment should be made to 
the Architects Act after it has heard our representations and 
those of some of our other colleagues. 


The other point I make, as I have indicated in the 
introduction, is*that our’ brief’does not: go into detail: I think 
we are basically highlighting our concerns and giving some thrust 
in the direction of the brief as a guideline to the members. The 
other rationale for not going into detail is that we are of the 
view or have heard or have information to the effect that other 
similar organizations and associations related to design planning 
will be making submissions before this committee, or perhaps 
already have. 


The last comment with respect to page 1 of the brief is the 
definition we have framed. It is indicative of a fairly wide 
scope. The rationale for that is not overtly to categorize 
specialities. If we get into a specific type of speciality such as 
store designers, furniture designers and the like, the legislators 
may find themselves in a bigger box later on. 

I have favoured the term "prime consultant," despite the 
difficulties that have been pointed out in Dr. Leal's report, and 
as we have quoted herein on the last page. 


Looking at page 2 and the excerpt from Leal's report, I 
pointrouvt:itwogitems. thathinkathismisecrcucial :«ftreedom,.by ithe 
client to make a choice of his designer-planner orc his prime 
consultant, however you wish to address it. This is presently 
restricted in Bill 122 and that is one of our major concerns. I 
thinksrtiie:notionily tinathenc lientissinterest.jcbut  Lathinkeit is 
in the interest of the taxpayers and generally for the public 
good. That is the reason you are here today. 


The bottom part of that page goes on to detail the history 
of how this speciality field or profession developed. As I think 
you are well aware, the last time the Architects Act was amended 
was in the mid-1930s. I am not certain of the date but it was 
somewhere around 1935. It has not been brought up to date to the 
present time. There may have been minor amendments to it, but we 
ace looking at a time frame of some 49 to 50 years. 


Through this time frame, and specifically since the 1950s, 
these groups of people under, call it what you like, a grandfather 
clause or educated in other jurisdictions, starting filling this 
type of vacuum, developing a particular speciality of design in 
areas which possibly architects did not bother with. It is not to 
say they could not have done it, but they did not. In other words, 
this group of people developed and filled this vacuum. 


We have that time frame, a perceived public need, an 
industry being developed and, as we are all aware and I need not 
go into detail, because of the tremendous technological 
development, the tremendous sales push and the tremendous 
communication advances we have made, television specifically, 
there has been a need to merchandise, a need to get out there and 
put attractive dimensions, aesthetics or environmental structures 
in place. This need has been filled by this group of people. They 
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have evolved, changed and filled the vacuum fairly rapidly, and 
they have done so since 1950. 


This is big business. I suppose that is the point I want to 
impress upon you. It is a large industry. Consequently, I caution 
you when you regulate it--and you are going to regulate it--to do 
so with some sensitivity, with some type of intuition and, 
hopefully, with some business acumen in order that you act 
properly and look after the needs of the specific people I am 
representing here today. 


The latter part of that page details education. We have 
basically framed in this brief an overview with respect to 
educational requirements. I suppose the point I put to you is this 
professional group is not amateur. 


I know there is some concern that anyone can go out and call 
himself a designer-planner, as it were. This profession, this art, 
is now taught at schools of higher learning or, as I termed it 
earlier, grandfathered. They are governed by bylaws, constitutions 
or codes which have been framed and put in place, both nationally 
and internationally, by the various associations of which they are 
members. There is a certain level of professional standard. 


The schools that teach this in the jurisdiction are 
recognized and supported by the government. In turn, they have 
helped and assisted in this growth industry. 


2 EGOS pyre 


The three levels of education I speak of are the university 
level, which of course is where architects are primarily trained; 
the special institute which is now degree granting, and that is 
Ryerson Polytechnical Institute, which is internationally 
recognized; and certain of the government-endorsed and sponsored 
community colleges. I think there is a course, although not a 
degree-granting course, at Carleton University in Ottawa. 


I say no more with respect to the educational aspect of this 
matter because that has been detailed, or we understand it has 
been detailed, in a brief that is going to be put to you or has 
been put to you by the Ryerson Polytechnical Institute people. 


On page 4 I detail representative groups that are also in 
this field as designer-planners. As I said, these groups and 
associations have their regulations and standards. It gives you 
some indication of the vast constituency of this industry that has 
been developed since the 1950s. 


We talk about social change. This is included here, and I do 
not wish to be repetitive, to show that, with the change of 
society and the development of the design groups, they have come 
to cespond to the public need. Consequently, in responding through 
this time frame they have developed a speciality. 


From a reciprocal point of view, we also emphasize it is the 
client who has come to the designer, the designer-planner or the 
prime consultant, as you wish to term it, because it appears 
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historically from the client's perspective that this individual 
has been able to fulfil the client's needs. He does not 
necessarily need to go to an architect or an engineer for whatever 
needs he needs fulfilled. 


Obviously there is a relationship, as I have indicated on 
page 5, between the architect and the engineers. This group that 
fills this vacuum, the designer-planner, has grown up with the 
development of designing and engineering. They have been able to 
interface with each other and in representation of the client to 
the public good for merchandising, marketing or whatever. 


This section is put in here generally to outline the areas 
each has become identified with. Obviously, architects and 
engineers have special and particular responsibilities because of 
their training--structural soundness, safety, comfort features, 
service comforts, engineering, plumbing, air conditioning and the 
like. That is recognized. We are not necessarily seeking to carve 
out or infringe upon that area but, by the same token, we do not 
wish to be taken out of our design field by the architects, which 
is precisely what this proposed legislation is doing. 


We indicate on page 6 the nature of the services designers 
and planners provide. It is put in there so you have some 
appreciation of just what the services are and what is currently 
being performed. It gives you some understanding of the scope of 
the consulting work that is now going on and which we hope will 
continue basically unimpeded. 


We have the same responsibilities as the architect-engineer. 
The designer-planner has and can obtain liability insurance. He 
has obtained and can obtain errors and omissions insurance and, of 
course, like the architect or engineer he must adhere to the 
building codes or building standards. 


The effect of the proposed legislation is, in our opinion, 
possibly too all-encompassing. We want and we seek by this brief 
consideration by this committee of the designer-planner or the 
peime consultant, however you wish to term it. 


There is another consideration. We fear there will possibly 
be an escalation of cost to the client and the general public if 
that is not done, because you have, or you may have, a layering 
effect of costs. We tentatively identify section 1l which deals 
with the exceptions as the principal area where we would suggest 
amendment be made. 


In summation then, from this particular effect on a 
designer-planner, we think regulatory controls are a bit too 
harsh; they may very well result in the demise or possible 
shrinking of the designer-planner industry as we see it now and 
consequently you can well appreciate the economic impact. 


As we have indicated on page 8 under our objectives, 
basically we would like an amendment that would allow us to carry 
on. Let us complete the type and nature of work we are primarily 
doing. Allow us to act as prime consultants. Do not fetter us with 
the requirement to go around seeking the blessing, as it were, of 
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these other professionals, architects or engineers. Allow us to 
engage them as subconsultants or as prime consultants, especially 
if we go out and get the work and especially as we have carried on 
this work with very little public criticism over the last 30 years 
OF? ‘SOR 


We want to retain the latitude of our operation. We want to 
be able to carry our own plans forward within the building code 


standards and, of course, supervise those plans as they go forward 
and are fulfilled. 


As I indicated initially, we were concerned at not being 
consulted when this bill was in its earlier stages. As we also 
indicated, we have seen no great outcry by the public and hence no 
specific need for the type of regulatory control which we perceive 
is reflected in the proposed legislation. 


I do not think it is appropriate, nor do my clients, that 
one profession should control the other, especially as they have 
worked well together and have complimented each other over a term 
of approximately 30 years . 


We endorse the Leal commission's comments, and we understand 
the concerns that are raised there with respect to defining what a 
prime consultant is. However, I think it must be met and we should 
be allowed some relative freedom to operate as we have over 
approximately the past 30 years. 


That is a fairly quick summation of. our brief. My colleague 
Mr. Fairbrass and I welcome any questions that you may or any 
members of the committee may have. 


Mr. Chairman: Thank you, Mr. Robinson. I believe you 
have a question, Mr. Gillies. 


Mr. Gillies: Mr. Robinson, there are several concerns I 
would Like to raise with you. One is in terms of, if not past 
commitment, certainly past indications of direction you have 
received, which you allude to in your brief, both from statements 
by Dr. Leal and in quoting from the Professional Organizations 
Committee. 


You said you were not consulted, or at least clients of 
yours in this particular area of design work were not given the 
opportunity to have input on the bill. I wonder if you could 
enlarge on that. 


I may be wrong, but I had received no indication thus far 
that the consultation process in terms of drafting this 
legislation was restricted solely to architects and engineers but, 
cather, that there had been a fairly broad discussion and a large 
number of delegations and that these were taken into account in 
coming up with what we have. 


Mr. Fairbrass: May I address that? 


Mr. Gillies: Please do. 


TEE 


2:40 p.m. 


Mr. Fairbrass: I think we found out as a group that this 
act was--when we started reading it, we were not directly 
consulted. It is the spinoff effect that this act has on our 
profession, and that is where we picked it up from. Perhaps there 
was considered to be no reason to consult us, because it was an 
act for the architects in concert with engineers. We--that is, our 
group--did not have that opportunity to make a necessary brief on 
what was counselled on the issue, if that helps you in any way. 


Mr. Gillies: It does and I thank you. Perhaps I should 
direct this to the Attorney General (Mr. McMurtry). My 
understanding was that, in the four or five years that led up to 
the tabling of this legislation, there was a fairly broad 
consultative process. I can appreciate not everybody is happy now, 
but I at least thought everybody had been given an opportunity to 
comment. 


Hon. Mr. McMurtry: I think as to anybody who was 
possibly going to be affected by the legislation, yes; it is our 
position, and I will ask Mr. Fram in a few minutes to expand on 
this, that this legislation does not in any way change the status 
quo for the interior designers. 


As “liosay AiMeairr am twill caddress \thirssdifiicubty:asYou might 
say we have a significant disagreement with some of the legal 
interpretations that have been offered. The intention of the 
legislation is to maintain the status guo for interior designers 
because of their important services. It is a very important 
industry in this province. We would not want to do anything to 
restrict what they are currently doing. 


As an example of the difficulty I have with some of the 
interpretations that have been offered here, the legislation 
states quite clearly that certain sections are to deal only with 
architects and engineers vis-a-vis their relationship with one 
another. That legislation could not be clearer, in my respectful 
regard. 


It is in that context that we speak of both architects and 
engineers to be acting as prime consultants. It is not in any way 
to restrict the activity being currently carried on by this group 
of very talented people. We are only concerned to protect the 
public interest as it affects, for example, public health and 
safety, and the structural quality of buildings. We do not think 
interior designers wish to get involved in this. I am told the 
exemption contained in this legislation for the work carried on by 
this group of people is similar, if not identical, to the 
exemption that is currently in the law. 


I have some concern as to why this group of people feels 
threatened by this legislation, because it is not our intention to 
restrict what they are currently doing within the law as it 
currently stands. Perhaps it would be helpful if Mr. Fram, either 
now or later after others have had an opportunity to ask 
questions, were to address more specifically some of the issues 
that have been raised. 
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I just want to set out the parameters of the policy. If 
there were no specific consultation with this group--and I cannot 
say whether that did or did not take place--it would not surprise 
me if there were not too much in the way of consultation, if any, 
because it was not the intention of the drafters of this 
legislation to change the status quo as far as the interior design 
profession is concerned. 


Mr. Gillies: I appreciate your comments. Perhaps in 
responding, I might ask Mr. Fram to comment on the fact that in 
this brief at least--tell me if I am reading it wrong, Mr. 
Robinson--I do not see any indication that the people you are 
representing restrict themselves to interior design. I see several 
references in here to both interior and exterior design. What I 
see in your references to prime consultancy on some projects is 
that you are working in some areas that would go considerably 
beyond what I consider interior design work. 


Mr. Robinson: That is quite correct. We are not just 
interior decorators or interior designers. 


If I may add, in response to the Attorney General, what you 
Say with respect to the interfacing of architects and engineers is 
quite so; we are not here to have the whole thing amended. I am 
certainly heartened by what you say but, as I indicated and as the 
brief has stated, we are looking primarily at clarification in the 
exceptions so there is no doubt about it; so these people can go 
on and continue as they have, obviously keeping in mind the public 
need and the safety of the public, which is of course your 
responsibility. 


Mr. Breithaupt: In the circumstance, we seem to have two 
themes at this point. One is the matter of consultation. I think 
the Attorney General has explained the circumstance where, in the 
view of the ministry, this group was not challenged by the 
legislation and therefore it is understandable that it may not 
have been particularly involved. 


I think it would be useful, though, for Mr. Fram more 
particularly to set out the concerns on page 7 with respect to 
this association's views of how it believes the various items that 
ace referred to in section 11 will affect its members' ongoing 
abilities. If it is correct that each of these concerns is not 
worthy of their raising it with us because it has been attended 
to, then now is the time to set that out clearly . Then we will 
see whether it would be at all useful to reinforce that by having 


the exemption circumstance or whether indeed it would even be 
necessary to do so. 


Mr. Fram: First, I would address the issue that comes 
forth. In terms of the technical areas, we can be best advised by 
the Ontario Association of Architects. But in terms of prime 
consultants, a prime consultant is anyone. The question is whether 
you or I can offer someone who wants something built to do 
everything to get it built. There is nothing in law or anywhere 
else that prevents anyone from being a prime consultant, 
approaching an owner and saying, "I will arrange to have provided 
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all the professional services you require." There is nothing in 
this bill that affects the legal right of anyone to do that 
contract. 


Mr. Fairbrass was in to see me on Friday, and one of the 
concerns is that architects will not act as consultants to someone 
other than an engineer. I asked the OAA about that issue, and you 
may want to ask them the same question. They have said to me that 
there is nothing in the way their profession is conducted that 
would prevent them from acting as subconsultants and there will be 
nothing in their code of professional ethics or in their 
professional misconduct to prevent an architect from acting as a 
consultant to someone else, whether that person is an engineer, an 
owner or a builder, in terms of providing professional services. 


Bao) tpn: 


So on the prime consultancy, there is really nothing in 
there. I was very reluctant. We put it into section 8, the section 
dealing with the relationship between architects and engineers, 
because that is in both acts and it governs the relationship 
between the two professions, which have been vying for prime 
consultancy in certain areas. Since that sets out all the rules of 
the relationship between those two professions--and we have talked 
about who can provide a design, who can prepare a design, for one 
issue or another--that issue was left open. 


Although it does not have any legal meaning, it was thought 
when they were going to a client saying which services would be 
provided by an engineer and which by an architect, they would have 
that document, which said: "Here is our relationship. Here is the 
fact that neither one profession nor the other of the two I dealt 
with, and tne rules between them, has priority in being prime 
consultants." That was the only reason. 


It has no legal effect in there either. I was very reluctant 
toypues tin. int tacks tits is tjustwanothert-area of) concermethat bas 
been expressed by both consulting engineers and architects over 
time. But there is nothing in law to prevent anyone from being a 
prime consultant, whether that person is an interior designer, an 
industrial designer or anyone else. That is the first thing. 


The three other issues are better explained. In fact, this 
act, as we talk about the technical aspects, governs the issues 
between architects and engineers. There will be some mirroring, no 
doubt, of those provisions in whatever amendments there are in the 
building code. This act does not deal with the building code. I 
think they are better prepared to talk about the relationship 
between the building code and the issues that are raised here. 


Mr. Faicbrass: May I respond, Mr. Chairman? I would like 
to correct a misunderstanding. As far as I recall, Mr. Fram, it 
was never part of our discussion that architects would not consult 
with us or become subconsultants or joint consultants. That has 
never been stated. If that is the impression left, it is one I 
Wish to deny emphatically. 
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Mr. Fram: Indeed, it may have been by one of the other 
people at the-- 


Mr. Fairbrass: It was not stated by us, because we do 
work in concert with architects and engineers. 


Maybe it would help the committee if I were to explain very 
briefly how we function. Without going into a lot of laborious 
explanation, in principle we take a brief from a client and 
prepare the necessary drawings and design for that. We have 
traditionally consulted with engineers, because they are the ones 
to this point--this is where the Professional Engineers Act 
overlaps--who have been able to satisfy the code requirements as 
far as structural ability is concerned. 


The building code interpretation is such that anyone in this 
room, if he cares to sit down and study it carefully, can prepare 
the necessary documentation to submit for a building permit. If I 
may just go on with that for one short moment, the policing of 
that building permit has to be done at the local municipal level, 
and it has to be done by the people on the staff of whatever 
municipality we are dealing with. They have to understand the act 
and they have to be able to question or examine the drawings with 
that act in mind. Anybody who is competent to read the building 
code can prepare those documents. 


We have always worked with engineers of all the various 
facilities--mechanical, structural, electrical, etc.--to get the 
necessary approvals and the stamping for structural safety on our 
drawings. That is where the Professional Engineers Act is now 
saying they cannot encroach on certain aspects of architecture. 
That prohibits us from operating. The prerogative to design, I 
respectfully submit, is not solely the prerogative of architects. 


I personally have an architectural background. I studied 
architecture in England and had some success at it. There are a 
lot of people in our profession who have gained their experience 
in that form. They have come up through the architectural 
profession. They are not necessarily qualified architects but have 
enjoyed the marketplace of the business, the entrepreneurial 
spirit perhaps, and have developed into successful businesses such 
as our own. We have 30 people. We have a New York office and a 
London office, and our largest office is in Toronto. We have 
developed in this field and we have been able to operate very 
successfully and obtain building permits on behalf of our clients 
by the use of engineers. This act is prohibitive in that sense, as 
we understand the act as it is written, unless the necessary 
amendment is made. 


That is how we go about our daily task. We have been able 
successfully to go into the marketplace for large, major clients, 
and we have representations from the retailing industry to support 
these statements. This is where we are concerned, that we cannot 
continue on that basis because we would now have to employ an 
architect in concert with ourselves. 


The act says 600 metres, and 600 metres in a gross area 
sense would be as if you took, shall we say it is a 300-metre 
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addition to a 5,000-metre area, and you knocked the wall down 
between them. Suddenly we cannot work in that space any more 
because it is now in excess of what the act says, if you 
understand that simple principle. 


There is nothing we do that does not affect safety. We read 
the building code as part of our daily routine of business. We 
have to have the units for escape. We have to be cognizant of all 
the fire barriers, and all the rules and regulations that prevail 
to enable us to get a building permit. I can carry on for two 
hours on that. In principle, that is how we work. 


Mr. Gillies: What I am hearing is the Attorney General 
feels the new act will not in any significant fashion alter the 
status quo for your people. Am I right in thinking that as long as 
you can get some further assurances, perhaps some more concrete 
assurances that this will be the case, you will be quite happy 
with the new act? 


Mr. Fairbrass: Absolutely. We will be very happy. In 
fact, it is suggested we meet with the architects and the 
engineers, in committee perhaps, and make a recommendation as to 
how this act could be modified to everybody's success. 


Architects have been very free to enter our profession at 
any time they wish. I do say it is a profession; I earn my living 
by it. By definition, perhaps it does not exist. There are 
architects who do our work and they do it very successfully, but 
they are a minority rather than a majority. We have filled that 
role in the past and we are happy to have them along. We are 
interested in quality of design and quality of interior 
environment. That is part of what we do. That is summarized in our 
brief. 


We want to solve this. We want to carry on as we have been 
working. We want to be successful and profitable at it. We would 
also be happy to have the architects in concert with us, as we 
frequently do. We are used and retained as consultants by 
architectural firms because of our specialty but if we are 
forced--when a client comes to us with a 200,000-square-foot 
department store, which exceeds everything that is written in this 
code, we cannot do it without retaining an architect to get a 
stamp because he cannot just stamp the drawings. 


In the past, I must admit there have been architects who 
will stamp the drawings. They do examine them. They should examine 
them only from the point of view of whether they meet the code if 
that is a requirement, but we are just as capable of reading the 
code. 


Mr. Gillies: Perhaps if the ministry can undertake to 
confirm the Attorney General's feelings about this matter, that 
may be another problem solved for us. 


Mc. Breithaupt: I do not want to weigh down the 
committee with even more meetings, but it would perhaps be useful 
and would mutually satisfy the members of the committee if the 
proposal of a three-party meeting, with Mr. Fram along as well, 
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could resolve this circumstance. There might be some amendment 
that could at least be considered. 


Hon. Mr. McMurtry: Tnat may well be so. I was going to 
make the suggestion or ask you, for those of us who are not overly 
knowledgeable as to the details of these matters, to give us an 
illustration of the type of design job you could do under the 
existing law that you say you will be precluded from doing if this 
legislation is passed in its present form. As we did earlier, we 
might ask a representative of the Association of Ontario 
Architects to comment on that as a preliminary step. It is 
whatever will be most helpful to the committee. 


Sap «Mis 


Mr. Breithaupt: That was part of the question I raised 
as to the four points set out on page 7. The matter of the prime 
consultant fee was spoken to by Mr. Fram quite satisfactorily, 
that any person, be he or she a developer, lawyer, agent or 
whatever, can fit under that general term of prime consultant and 
therefore the designer-planner is not precluded. 


But on the matters of constriction as to what can be 
accomplished in the view of this delegation, perhaps Mr. Fram 
could speak to those. Those are three things about which this 
AG per estar feels circumscribed by the legislation, from its point 
of view. | 


Mr. MacQuarrie: If I may add a footnote to that, the 
question was raised yesterday, at which time a delegation was 
dealing with Bill 123, the Professional Engineers Act. At that 
time, Mr. Fram indicated the discussion was more appropriate to 
the Architects Act; this dealt with plans for alterations to an 
existing building by industrial designers. 


At that time, if I recall the discussion correctly, Mr. 
Fram, you indicated it was more appropriate to be dealt with when 
we considered the Architects Act. There seemed to be some question 
in your mind then; there certainly was in mine, I know. 


Mr. Fram: The difficulty I have in answering these 
questions, and which the OAA would not have, is that all three 
involve the building code and not directly this legislation. That 
is why I think the OAA could better provide us with an answer to 
these three questions. 

Mr. Breithaupt: Perhaps we could have that now. It might 
resolve the concern. 





Mr. Chaicman: That sounds reasonable. Any volunteers? 


Mr. T. P. Reid: While we are waiting for them to decide 
who will be the goat here, can I-- 


Mr. Renwick: Am I not on the list of speakers, Mr. 
Chairman: 


Mc...8 Chaizmane Yes, .jvyoucape. one the. List ..Mc.. Renwick...) 
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know you are very patient. Mr. Reid, Mr. Renwick has been waiting 
very patiently. Would the witness please answer the question so we 
can get to Mr. Renwick? 


Mr. Rayman: Thank you for inviting me to respond to this. 


Mr. T. P. Reid: You might give your name for a grateful 
posterity. 


Mr. Rayman: My name is Rayman. I appeared earlier today 
and left my credentials. 


There is a many-faceted question before us. Regarding the 
first question, with respect to changes in the Architects Act, I 
would like to read you what the act that has been on the books has 
said over the past 30 years. It says that nothing would prevent 
any person or corporation from preparing "a sketch, drawing or 
specification for interior decoration or the installation in the 
interior of a structure of fixtures, nonload-bearing partitions or 
equipment where the structural alterations involved do not raise 
considerations of strength or safety." 


The new act says that nothing will prevent nonprofessionals 
from "the preparation or provision of a design for interior 
decoration or for fixtures, nonload-bearing partitions or 
equipment for a building that will not affect or is not likely to 
affect the strength or safety of the building or the safety of 
persons in the building." 


I submit that those definitions are as close to being 
identical as they could be. 


Inter jection: Where is that? 
Mr. Rayman: It is on page 15; clause 11(3)(e). 


As the Attorney General says, the status quo has been 
maintained to the extent that it can be. 


With respect to the issue of public involvement in the 
preparation, I did a quick count, if you will allow me to digress. 
Close to 500 organizations and individuals, some of whom were 
interior designers, who made submissions to the Professional 
Organizations Committee are listed in the back of that committee's 
report. In fact, all of the changes we have proposed in our act 
have been run by the Interior Designers of Ontario. 


We have information that all of those changes have been 
approved by the IDO, the organized and recognized body 
representing interior designers in Ontario. They have met with us 
in a three-way meeting between the Ontario Association of 
Architects and the ministry responsible for the buiding code, and 
the professional engineers attended that meeting as well. We made 
some modifications in satisfaction of their concerns and found 
agreement with them. 


Just to indicate that this is not a two-way agreement 
between the engineers and the architects, there were over 40 
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meetings with varying groups, including the Urhan Development 
Institute, the Housing and Urban Development Association of 
Canada, the Toronto Home Builders Association, the Consulting 
Engineers of Ontario, the Interior Designers of Ontario, the 
Ontario Building Officials Association and the building code 
branch. That is just to name a few; I cannot remember them all. 


I would like to point out that although Mr. Fairbrass has 
indicated that he is trained as an architect and has many of the 
qualifications of an architect-- 


Mr. Fairbrasss J -took architectural ‘training. That may 
qualify that. 


Mr. Rayman: In fact, most of the people who practise as 
interior designers do not have Mr. Fairbrass's qualifications, and 
most interior designers are not competent to consider many of the 
issues that are put before them in the building code. 


I do not know whether you would like me to take your time by 
reading you very quickly a list of 40 of the items we picked out 
that architects are trained to handle in the day-to-day course of 
their work. Perhaps I will go into it a bit, and when you are 
bored you will stop me: 


The separation of different occupancies within a building 
with walls of various fire separation ratings, depending on the 
nature of occupancies in the building; 


The necessity for noncombustible construction under certain 
occupancies; 


The need for maintaining a fire resistance rating for 
certain structural members or other parts of the building by 
protecting them with fire-resistant materials; 


The design of fire walls and fire separations and the need 
to protect openings; 


The need to use materials of acceptable flame spread rating 
for interior finishes in many situations; 


The calculation of the occupant load; 


The theoretical number of people who would be in the 
building, which affects the size and location of exits; 


The need for sprinklers in buildings under many conditions 
and the requirement that the sprinklers be properly placed and 
that their spray coverage not be impeded; 


The limitation on openings in the sides of buildings so as 
to prevent the spread of flames from one building to another, 
depending on the distance between them; 


Special fire spread provisions that apply to covered 
Sehicular or pedestrian passageways, malls, enclosed courts and 
underground walkways; 
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Fire alarm and fire detection systems; 
Firefighting connections and equipment; 
Emergency lighting and exit signs; 
Firefighters’ voice communication systems; 
Access to exits and exit sizes; 
Efficient and safe exit layouts. 


Is that enough? Julian indicates that he is bored with the 
list. It goes on for several pages. 


Hon ewe Metin tryce Teen i inkewescanmcontinue. tommisk 
boring him. 


Mr. Breithaupt:~- Read several more pages. 
Mr. Rayman: Several more pages. Thank you. 


For nonprofessionals to indicate that it is sufficient for 
their drawings to be checked by an architect or by building 
officials is really not correct. The building officials, 
particularly in rural areas, are unable to provide more than a 
cursory review of the drawings; indeed, often there is no review 
of the drawings at all, and the building permit is handed to the 
applicant immediately upon his application. 


So, in many instances, even in the major urban centres, 
there is never the pretension that an exhaustive analysis of the 
drawings is done. The more incorrect they are, the more errors 
there are in satisfying the building code, the less likely it is 
that all of them will be caught. 


Virtually every new mall and shopping centre requires that 
the work of interior design firms be reviewed by the architects 
and engineers who design the project. One might be tempted to say 
that this should be good enough, but in fact it is not. Our main 
objection stems from the fact that it is absolutely impossible to 
check every aspect of safety in a completed set of drawings, which 
is often almost black with notes and dimensions. 


p2L0"p. mt 


When the drawings are prepared under the personal 
supervision and direction of an architect, they are reviewed and 
corrected all through the process of preparation, and mistakes are 
caught early and not compounded. It is a terrible and unfair 
responsibility that is placed upon the architect when he is asked 
to review completed drawings prepared by others. Inevitably 
compromises are made and errors are missed. The result is 
buildings that are less safe than they should be, and I would 
Submit to you that this is not in the public interest. 


The design of buildings is not a game for those unschooled 
in all of the areas of public safety. It is a deadly serious 
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business when public safety is involved, and it must be left only 
in professionals' hands. Those who have come before you to brag 
that they have been practising architecture illegally, perhaps for 
many years, with impunity, are certainly playing with fire, and it 
is the public who will be burned. 


The Professional Organizations Committee, which looked at 
these questions long and hard, concluded that building design for 
those buildings that are covered in Bill 122 required professional 
design services in the public interest. Those who write and 
maintain the Ontario Building Code have fully agreed. The Interior 
Designers of Ontario have also agreed. We respectfully request 
that you help us to protect the people whom we all serve by 
maintaining the standard of safe professional design in buildings. 


With respect to the four points that are put to you on page 
7 of the brief, I should indicate that we received this brief only 
in the last five or 10 minutes and have had very little time to 
review it. We certainly concur with Mr. Fram that there is nothing 
in our act, in any other act, in any other regulations or in any 
cegulations we intend to pass that would prevent the designers 
from acting as prime consultants and calling themselves such. 


We do not intend to pass any regulations, nor is there 
anything in the act, that would prevent an architect and an 
interior designer from working together on a project, and we 
believe this is what should be done where matters of public safety 
are required. We know of no reason why the interior designer 
cannot be prime consultant, and the architect would work for the 
interior designer and help him on those matters of public safety 
for which he is required. 


I am sure I should not be speaking for the engineers on 
point 3, but I would think it is almost always the case that 
engineers are required to do the mechanical, electrical and 
structural aspects and I cannot imagine how anyone would want to 
change that. 


Is it true that a designer-planner will be able to obtain a 
building permit only for projects under 600 square metres? Other 
than in housing I believe that is true, but it is, of course, an 
indication that they will be able to achieve that only in 
buildings under 600 square metres where the nonprofessionals are 
involved. Professionals are involved and are available to them to 
be involved in all of those situations. 


Mr. Chairman: Thank you, Mr. Rayman, for your 
clarification. 


Mr. Brunner: Mr. Chairman, my name is P. J. Brunner. As 
counsel for the Ontario Association of Architects I would just 
like to address the central question that has been raised in this 
matter, which was put by the Attorney General, namely that we 
perceive nothing whatever in the present bill that in any way 
impinges On anyone who was operating within the law as it stood or 
as it now stands. 


Indeed, under the Architects Act today the design of a 
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building the cost of which exceeds $10,000 must be prepared and 
provided by an architect. An exemption is provided in connection 
with that--and Mr. Rayman has ctead it--which appears in clause 
16(4)(g) of the present Architects Act in relation to "interior 
decorations or the installation in the interior of a structure of 
fixtures, nonbearing partitions or equipment where the structural 
Se eee involved do not raise considerations of strength or 
Sarety. 


In the present bill the substance and fact of that exemption 
has been continued--indeed, has been broadened, as Mr. Fram 
indicated, so there is nothing whatever that impinges on or in any 
way restricts or inhibits anyone who has been operating within the 
present law. Indeed, the exemption has been raised in the sense 
that now anyone can prepare a design for any building that has a 
business occupancy, personal services occupancy, mercantile 
occupancy, industrial occupancy or residential occupancy up to 
three storeys in height or 600 metres in gross area. 


That is something that was never there before, because the 
matter was determined not by size but by the cost of the building, 
which was $10,000, which, if translated today, in terms of cost, 
would be no more than about translated today in terms of cost, 
would be no more than about 200 square feet, if that. 


So as far as the Ontario Association of Architects is 
concerned, we see nothing whatever--and this is the position we 
take on the present bill--that in any way, shape or manner 
infringes on what anyone has been doing, provided he has been 
Operating within the law. 


Mc. Breithaupt: Perhaps we could have a response to 
complete that, in case there is one, Mr. Chairman. 


Mr. Chairman: All right. Is there? 


Mr. Robinson: Mr. Chairman, Mr. Fairbrass may have 
something following the three points I wish to make. 


Mr. Rayman emphasized, I believe, that we are interior 
designers. We are not interior designers; we are talking about 
designer-planners, and I think Mr. Gillies brought that up 
earlier. I wanted to make that clear. 


With respect to qualifications and the fact that some 
building officials in rural areas are not qualified, this seems to 
me to be something that should not necessarily be before this 
committee; it has to do with the building codes and the training 
of people in the rural aceas or in the municipalities that are 
responsible for enforcing the building code and standards. 


The other point is that he read a segment of the act--I have 
forgotten what section it was--but he said it was identical to 
that of the original legislation back in the mid-1930s. The point 
we make in our submission is that society has changed. We have 
expanded upon that. 


We want the exception framed or an exception put in there to 
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allow us if, as I believe the term was, "we were bragging that we 
practised architecture.'' My people are not doing that; with all 
due respect, we know our place. But we fill this vacuum created by 
the change in society, and we now want that aspect clarified in 
the exceptions, so we will not in the future be found to be 
operating outside this specific piece of legislation, as was 
enunciated by their counsel. 


Mr. Fairbrass: May I say something here, gentlemen? We 
are not here representing the Interior Designers of Ontario. We 
are not saying that we are not in some respects in concert with 
them, but we are representing our group. IDO has its own 
submission, I understand, before you, and I think it should be 
addressed separately. 


We know ourselves to be planners and designers. We are 
environmental designers, if you wish. We do address the interior 
and exterior aspects of building construction. 


I beg to differ with counsel for the OAA, but the bill says 
under subclause 11(3)(a)(i), "that is not more than three storeys 
and not more than 600 square metres in gross area," and I would 
draw your attention to clause 11(6)(h) on page 20. It is quite 
explicit. It says, ''gross area' means the total area of all 
floors above grade''--by the way, gentlemen, we had a definition of 
"above grade" by a building inspector and it means "excluding 
basements or footings''; I do not know how you would do that, but 
anyway--''measured between the outside surfaces of exterior walls 
Or, where no access or building service penetrates a firewall..." 


As I mentioned to you earlier, in our design experience we 
are always involved in penetrating a firewall, but we have to make 
the necessary code adjustments to our design to accommodate those 
things. We go before the building commissioners frequently just to 
see how best to interpret it or just to get agreement that it is 
acceptable. 


I think architects do the same thing; they have to use the 
building inspector as a sounding board. In fact, the issuing of a 
permit does not give you the right to build, because it is the 
final inspector who signs off the building and says, "I do not 
care what those turkeys downstairs said, I have to be responsible 
and I disagree."' So you really come down to a personal 
interpretation of all these factors. 
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But we in the past have been able to obtain building 
permits--not on large architectural things; and we are not trying 
to say to architects, "We want to do your job." We are just saying 
we want the right to plan the spaces, as we have traditionally 
done, and we have always worked with people in concert to achieve 
that end on behalf of our clients. This act does not allow that to 
happen, as we perceive it. 


Mr. Fram: There are two aspects. One of the difficulties 
in coming to terms with industrial designers and interior 
designers is the vast number of very important services they do 
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provide, and I do not think anyone would deny that. It includes 

conceptual design. In conceptual design someone has a pizzazz 
item, whether it is the way McDonald's or some other restaurant or 

chain is going to market or draw attention to its product, and the 

Cone ere may come from, and often do come from, conceptual design 
irms. 


There is nothing here with respect to conceptual design that 
is prohibited. The point at which the Architects Act plugs in is 
when the design is to govern construction--that is, when it is 
going to be used for building, when it is going to go before 
someone for approval for building. 


The second aspect concerns interiors. Perhaps "decoration" 
is a terrible word today, and certainly we can do something to 
improve the idea of decoration. I think the building code 
officials are thinking of using the words "interior finishing" or 
some such phrase because "decoration" has the 
painter-wallpaperer-artisan connotation. But with respect to 
interior work, the idea of the clause is to say that interior 
designers--and we are talking about the interior--can do 
everything except those things that bear on safety, and in essence 
they can do all that work. 


Where it comes to a matter of safety, and I think Mr. 
Fairbrass would agree, where it is a structural matter, where it 
is one of those safety matters, they want to go to a professional. 
The question is whether the professional should be invited to 
review and stamp someone else's drawings or whether he should do 
his own drawings. 


Both professions, the Association of Professional Engineers 
of Ontario and the Ontario Association of Architects, have had a 
history of problems with stamping someone else's drawings because 
the next step in doing that, of course, is not doing the kind of 
examination that the building code is all about and the whole 
issue of the profession is about--that is, ensuring the safety of 
the public. This is why they are very concerned that with respect 
to safety-related items the professional engineer or the architect 
or both do those things. 


This provision does not then allow the professional to say, 
"Okay, we are taking over the rest of the store fixtures, the kind 
of materials, the equipment you are going to have in here." It 
does not allow the professional to say, "Sorry, we have got our 
foot in the door on the safety item; we now have to design 
everything else.'' It says that those things dealing with the 
interior of a building can be designed by anyone, as long as those 
things do not affect safety, and where they do, it has to be 
designed by a professional. 


Mr. Gillies: Mr. Fram, with respect, and I think we went 
through this about 15 or 20 minutes ago, it states in the 
presentation in several places that the people Mr. Robinson is 
representing do not only do interior work. Are we saying this is 
going to go on, the status quo will be maintained, but we are 
going to turn a blind eye to this situation, or are we going to 
address it? 
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Mr. Fram: If we are talking about cladding on buildings, 
if we are talking about designing buildings, we have a profession 
that has been licensed to provide building design. We are now 
talking about persons, some of whom, and Mr. Fairbrass may be an 
example, may be competent to design buildings larger than the size 
anyone can design under this bill. There are no requirements. 
Anyone can call himself an interior designer; anyone can call 
himself an industrial designer; I can do that. 


Interjectbions Or exterior. 


Mr. Fram: Or an exterior designer, or a designer. 
Although there are many in the profession who are well trained and 
many who spent many years in schools at provincial expense, no 
professional group is being isolated here. We are talking about 
every man, and that includes me, and that terrifies me. 


Mr. Fairbrass: Excuse me. I have to protest that. What 
we are saying here is that design is not an academic exercise; it 
is a factual thing we do on behalf of our clients and we are paid 
for it. Design is the bottom line of what appears in a building, 
structure or whatever you want to call it. It is something we do 
for a living, and our living is being threatened because the right 
Ee do what we have traditionally been doing is being taken away 
rom us. 


Hon... Mr... McMurtry:,You, seem, to, be coming at this two 
ways. I think you may be losing some of us, quite frankly. I am 
not really a member of this committee, but I would say that at one 
moment, as when you started with this very articulate submission, 
you were saying we were taking something away. Then I thought it 
was agreed that what we were doing was maintaining the status quo. 
Your counsel conceded that and said: "Yes, but the status quo is 
not good enough. What was legislated 30 years ago is not relevant 
today «tcthd sinks twhy gsh<am having a tbittlewdifficuLty. 


One moment you are saying, as you have just said, this 
legislation is taking away some rights you have been enjoying. The 
next moment your counsel is saying, "Yes, it is the status quo, 
but this legislation, which is almost identical to what was 
legislated 30 years ago, is not good enough in the 1980s." As a 
lay person, I would like to know which it is. Are we taking 
something away you enjoy at present, or do you want to enjoy 
something in the future you do not legally enjoy now? 


Mr. Gillies: The Attorney General has hit it on the 
head. I ran into a problem because I was with you all the way, and 
I thought we were coming to a consensus, then I heard two 
different definitions of the status quo, the one in the brief and 
the one articulated by Mr. Fram. I want to be sure we are talking 
about the same kind of design. Does it or does it not impact on 
the safety of the public? Is it or is it not being conducted 
within the aegis of the act? Those are my concerns. 


Mc. MacQuarrie: I wonder, Mr. Chairman-- 


Mr. Renwick: Mr. Chairman, I am on the list. 
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Mr. MacQuarrie: "I will certainly defer: to Mr. Renwick, 
but I want-- 


Mr. Renwick: Which list am I on? 


Mr. Chairman: I thought you might have forgotten the 
question, Mr. Renwick. We seem to be belabouring the point, but we 
will take a few more minutes. This is an important issue. 
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Mr. MacQuarrie: I wonder if we could return to the 
scenario that was raised yesterday when this came up. That is, I 
am the owner of a large shell of a building with a variety of 
partitions in it. I call in an industrial designer or 
environmental engineer, call him what you will, and ask, 'How can 
I best utilize this space?" He draws up a set of plans. From 
representations made to me, it is my understanding that where 
partitions are involved, the practice is to consult an engineer if 
they are to be moved. I understand under the new legislation they 
no longer can do this sort of thing. 


Mr. Fram: If it is a load-bearing partition in a 
building that is an assembly occupancy, for example-- 


Mr. MacQuarrie: A store or office building. 


Mr. Fram: Then it will depend on the relationship. It 
may involve some architecture, in which case an architect will be 
involved as well as an engineer. 


Mc “MacQuarries Byecabling inthe engineers, as they 
have done in the past, they were operating completely within the 


law as it existed. This was my understanding. 


Mr. Fairbrass: At least as it was expressed. 


Mr. MacQuarrie: Now, for that particular scenario, they 
are out of it. The owner has to employ the services of an 
architect. 


Mr. Fram: No. He can employ the engineer or architect or 
a joint firm to do that work, the same work. They could not do 
that before, they could get an engineer to do it; now they can get 
a professional or professional services to do the same service. 


Mr. Breithaupt: The fact is they were doing it and that 
was an acceptable business practice, as I understand it. 


MoatEriam siVes¢ 


Mr. Breithaupt: That seems to be the problem when you 
talk about changing it. It is a similar definition, even though 
what they were doing may now be excluded, and they would rather 
have what they were doing more particularly defined by exemption 
to allow it to continue. Is that not their concern? 
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Mr... Robinson: That, is ‘the nubyor it,> yes. 


Mr. Fairbrass: Mr. Chairman, what we are saying is yes, 
of course, we can continue on that basis; but we have to employ an 
architect. Previously, we have employed an engineer. Under this 
legislation, we would have to employ an architect. Would our 
clients, would our fees, etc., be compatible in the marketplace? 
It is going to add an additional burden to us promoting for 
business. We go out in the marketplace and knock on a lot of 
doors. That is how we get our business. 


Mr. MacQuarrie: If it) is 4 large building } thevarchicecc 
has to employ an engineer. 


Mr. Fairbrass: Under this act he is forced to employ an 
architect to administer those technical aspects of the safety 
codes that are written into the Building Code Act. That is really 
what we are saying. We would like an exemption--however, it may be 
somewhat limited--to allow us to continue on that basis, as we 
have done traditionally. 


I am talking about structural safety, safety of the building 
now; I am not talking about fire escape routes and that sort of 
thing because we address those all the time as a daily routine in 
our business. Structurally, if we perceive that we want to knock 
down that wall and put a beam in, we go to an engineer and have it 
engineered and it is submitted and stamped as a part of our 
drawing set. The building department examines the drawings. It 
sees that any structural alterations that have been made are 
covered by that engineer. 


I do not want to specify a building, I really do not. I do 
not want to specify a beam. That is not part of my job. We want 
the right to exist, as we have done, and essentially it has been 
in concert with the structural engineers of this province and, of 
course, also, the mechanical engineers with whom we have worked. 


Mr. Chairman: I think the case has been articulated. I 
think the Attorney General and staff have an idea what you are 
looking for in the legislation, and that the committee members are 
now enlightened. Prior to us doing the clause-by-clause debate, we 
might have to give it some consideration. 


Possibly we should move on before Mr. Renwick forgets his 
question. Mr. Renwick, you had a question. 


Mr. Renwick: It is the same question. I think Mr. 
Brunner put the position of the problem to us and that we must 
assume that nobody in the design planner business which has been 
represented by Mr. Robinson has engaged in wilfully breaking the 
law. We have to make that assumption. We cannot have a useful 
discussion otherwise. But it seems obvious to me that unless we 
spell out in subsection 11(3) either an enlarged clause (e) or a 
new exception, we are not going to keep pace with the development 
that Mr. Fairbrass and Mr. Robinson have been putting in front of 
us. 


The important point that came through to me was that they 
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would like to have a situation in which, if there was likely to be 
an effect on the strength or safety of the building or the safety 
of persons in the building, they would be extended the confidence, 
because of the status of their business, to use consulting 
engineers with respect to that work--that is my understanding of 
it--without having to use architects for it, despite the fact that 
substantially similar language is at present in the Architects 
Act. I am concerned about it because I cannot deal with the 
600-square-metre question; those are numbers and the ultimate 
result is obviously arbitrary, and Mr. Fairbrass and Mr. Robinson 
have a different position. 


A constituent of mine came to see me--she has an established 
business, which is successful and employs people--to discuss this 
problem with me because her sense is that her business will be in 
grave difficulty in the marketplace if she is placed in the 
position where she must have both a consulting engineer with 
respect to structural matters as a subsidiary part of the creative 
work they do and, added to that, the expensive cost of an 
architect. It is extremely difficult to walk into the marketplace, 
provide your creative act and then tell the person, "I have to 
hire two professionals to accomplish it." 


Certainly the concern that was expressed to me was expressed 
with respect to the Architects Act; it was not expressed to me in 
terms of the Professional Engineers Act. So there is no concern in 
my mind because we have introduced into the Professional Engineers 
Act the question of safety of persons and property, which was not 
in the Professional Engineers Act, and by a strange coincidence we 
are leaving it in the Architects Act. So instead of relying on one 
profession we are asking them to rely on two, and I do not think 
that is a reasonable position because, if my constituent is 
correct, it will simply mean ultimately that they will have no 
place in the market they have built up over the years because 
people will Sayss"iecannot afford thats 


My particular constituent was not as immediately or directly 
concerned with this square-footage question; she felt she could 
live with that and so on. But on this major question it seems to 
me the conundrum is that we have given, for the first time in 
words, responsibility for safety to the engineers, which was not 
there in words formerly, and the tag end part of the definition in 
the Architects Act as it now stands in the definition in here 
relates to "the strength or safety of the building or the safety 
of persons in the building." 


My constituent, I think, was quite comfortable with the fact 
that they had an obligation, if they were going through firewalls 
or if they were engaged in using common services that went through 
bearing walls or other matters involved in that kind of question, 
to use consulting engineers. But by maintaining these words in the 
exception in the present act and the exception in the new 
Architects Act, we have doubled an item of cost for them, which 
will put them out of business. That is my understanding. 


3:40 p.m. 
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My request, to solve the conundrum, is if the government has 
seen fit to use the words in the definition of the practice of 
engineering related to safety of persons and property, that we not 
leave it in the Architects Act. Instead, we should take it out and 
do whatever further updating of an exception to the act is 
necessary. 


The development of the designer-planner world is separate 
from the traditional interior decorating world. That is how I see 
that the problem has come up, and that is how it was put to me in 
a discussion with my constituent. 


Mr. Chairman: Thank you, Mr. Renwick. Minister, do you 
have any final comments? 


Hon. Mr. McMurtry: I certainly understand the problem as 
articulated by Me. MacQuarrie and Mr. Renwick. I think this matter 
will be the subject of some discussion. The problem will clearly 
have to be addressed, and we will do the best we can and keep the 
committee advised. 


Mr. Chairman: Thank you, Mr. Robinson and Mr. Fairbrass, 
for being here. It was a rather long session. Thank you again. 


Mr. Fairbrass: Thank you very much for your time, 
gentlemen. 


Mr. Chairman: Before proceeding to the next witness, I 
would like to draw to the members' attention a letter from Doug 
Beecroft addressed to the Honourable Roy McMurtry. It is in regard 
to the Courts of Justice Act, with respect to meetings with the 
Hee, Society. Some members indicated that they would like to 
attend. 


The clerk will distribute copies of the letter, and if you 
would like to attend, you will have to get in touch with Mr. 
Beecroft. 


ASSOCIATION OF CANADIAN INDUSTRIAL DESIGNERS OF ONTARIO 


Mr. Chairman: We will now move on to the next group of 
witnesses, which is the Association of Canadian Industrial 
Designers of Ontario, Murray Armel, QC. 


Mr. Armel: Mr. Chairman, Paul Arato, who is the 
president of the ACID 0, is here with me today. If there are any 
questions, he can assist me or you can direct questions to him 
after the appropriate time. 


I, of course, represent ACID O. Our association has some 
concern with the legislation, primarily with the Professional 
Engineers Act and to some extent with the Architects Act, in that 


it may constitute a threat to the existence of this particular 
body. 


As I listened to the previous witness, this concern was 
reinforced. I have had discussions with Mr. Fram, and I believe 
that the intent, as was said to the other group, was not to 
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threaten or eliminate the group I represent. However, if one 
examines the wording--for the moment I am talking about the 
Professional Engineers Act--both as to the definition and the 
exception, it seems as though it may. Words, fortunately or 
unfortunately, are interpreted by others--lawyers, judges and so 
on. 


The reason we are here today is to express our concern and 
to see if there is some method that might be of assistance. We 
make a suggestion in the brief; I will go into that in a moment. 


I was gratified to hear that there was no intention on 
behalf of the Attorney General to threaten the previous group. I 
would hope that same feeling is expressed on behalf of this group. 
On that optimistic note, I would like to deal with my submission 
to you in four parts. I am not going to go through the brief in 
deus eed thoucie wi tler eLereco tt. 


I would like to describe what designers do by maybe giving 
you a short history, along with the qualifications of the 
association. Our concern, I may say, is just a simple one of the 
wording. Lastly, but by no means least, I would like to suggest to 
you the importance of the profession. 


The designers are a group of people who process or 
manufacture a product, taking into account human factors and 
aesthetics. The first page of the brief, the one that is indented 
and in quotes, sets out the definition. It is taken from a 
pamphlet put together by ACID O, which is the Association of 
Canadian Industrial Designers of Ontario. 


Prwant-cO.read =1t -CO;vyou- elChnink#1e 1s oF *helpe Le-says: 
"Industrial design is the professional service of creating and 
developing concepts and specifications that optimize the 
appearance, function and value of products and systems for the 
mutual benefit of both user and manufacturer." 


They take a product, shape it, look at it from the point of 
view of size, colour, material--handiness, if you will--prior to 
the product being mass produced. That is the key function of 
industrial designers. 


Examples are given. Tnere is some overlapping in the 
engineering profession. One example we cite is an electric fan. 
You can see that with respect to that product, the engineers are 
charged with seeing it will work and the designers are charged 
with seeing that someone will be able to use that fan in a 
convenient manner; to that extent, the two overlap. 


I did not have enough copies of this booklet to distribute 
to all members of the committee, but that is just a rundown on 
what is covered. There are pictures of the types of things that 
are designed. There is also, at the very end--it is a very 
colourful document--a photo of some members of the association of 
industrial designers who do some interior or environmental design, 
and that is a slight concern with respect to the Architects Act. 


We will just take a page at random. If you look at page 7 
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you can see the polisher; they would design the handle, the colour 
and the size so that it fits in the right drawer and things such 
as that, of human and aesthetic value. Engineers may become 
involved in some part of the process. When they do, they are 
consultants, I may say. That has been the practice. 


On page 11, you will see another type of product and the 
Same remarks apply to that. 


The art of industrial designing--some of you may know, but I 
think it is important to have some education on the 
subject--became prominent about the 1920s. The organization in 
Ontario was incorporated in 1948. It has about 120 members in 
Ontario. It has a national organization and that organization is a 
member of the international organization of several thousands. The 
best estimate is 50,000. 


There are many industrial designers who are not members of 
the association, but they perform that function in that they are 
an industry as designers and companies that manufacture products 
for mass production, or they are in the public service. 


The qualifications are twofold. They both require 
involvement in two products that are in the process of production. 
One guideline, this is on page 4, is that they must be graduates 
of an industrial design school--there are three in Canada: 
Carleton, Montreal and Alberta--plus involvement in two designs in 
production. 


The other end of it is a graduate of an institution--there 
are many; the one that is cited is the Ontario College of 
Art--which has an industrial design department and they must then 
have three years of experience, together with a major contribution 
to two products which are in production. 


With that brief background, I would simply like to put the 
position to you, the concern and perhaps the suggestion and see 
what you think. 


The definition, and I am talking now about engineers, is in 
clause l(m). It reads, '"'practice of professional engineering’ 
means any act of designing, composing of plans and specifications, 
evaluating, advising, reporting, directing or supervising wherein 
the safeguarding of life, health, property or the public welfare 
is concerned and that requires the application of engineering 
principles." 


Si Um Dalle 


What the designers have traditionally done and, with 
respect, would like to continue to do, is to design products. It 
Seems to us, as is stated in the brief, that the mere design of 
the product in itself would not necessarily be caught by this 
definition. As long as you are simply designing it, it has not 
gone into production, as I understand it. Public safety is not a 
concern and, therefore, you are not caught. But the very design 
may be of a product that endangers the public safety and you 
cannot do that. 
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If it is not intended to do that, and I suggest to you most 
strongly that interpretation is open--and I am here today because 
of the concern about it--the exceptions subsection 12(3) should 
clearly state that. 


The brief Suggests a way out in clause 12(3) (b) at the top 
of page 7. The intent is that when a product is designed, if 
engineering principles are required and public safety is involved, 
an engineer should be retained and consulted for that purpose. 
That is what has been done until now and that is clearly what we 
would like to continue. Our concern is that it be made abundantly 
clear that the definition section does not prevent designers from 
doing designs, evaluating and reporting. I believe it is open to 
that interpretation. 


Tnere are similar comments on the Architects Act with 
respect to environmental designers. At the end of the brief we 
have inserted a similar suggestion as clause 11(3)(e) of the 
Architects Act on the very same point. I emphasize again that I am 
addressing my major remarks to the Professional Engineers Act. 


As I mentioned at the opening, I would be gratified to hear 
the bill is not intended to eliminate these people from their 
profession. On page 8, the brief says the Attorney General on 
November 17, on the introduction of these bills, made it clear it 
was not intended to eliminate them. You can see his definition. He 
then says that the new definition by making it narrower achieves 
that purpose. That is the rub. The wording creates that concern 
and sbisee no idiificulty, iieht is .clanified.,.That.is the point. 


I suggest it would be a severe catastrophe to inhibit in any 
way this talented and creative group of people. They exist as a 
profession and they are very concerned that this may happen, I 
think with just cause. Industry relies heavily on them. As the 
brief says, the federal and provincial governments provide grants 
and incentives to designers and to manufacturing companies to hire 
designers for these products. 


One of the key industries is the plastics industry, where 
their services are much sought after. That has about 50,000 
people. You can see the amount of dollars, goods and exports that 
are put forward. The association's amendment makes it clear and I 
urge you, gentlemen, to ensure that it is incorporated in both 
statutes so the designers’ function can continue without a threat. 


Mr. Chairman: Thank you, Mr. Armel. Mr. MacQuarrie, do 
you have a question? 


Mc. MacQuarrie: Yes, I have a question for Mr. Fram. 
Suppose I am an individual, not necessarily a trained industrial 
designer, and I come up with a concept for an improved design of 
something or other. 


Mc. Laughren: A better mousetrap. 


Mr. MacQuarrie: It is not patentable, but I send it away 
and get it registered in the patent office as an industrial 
design. Then I look around and there are a number of interested 
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manufactucers who would like to have a licence on the thing. Am I 
Operating in contravention of the Professional Engineers Act? 


Mr. Fram: Does your little invention create a risk of 
safety to the public? 


Mr. MacOuarrie: Conceivably. If it was a container or a-- 
Mr. Laughren: A big mousetrap. 


Mr. Armel: Even a chair. You can design a chair, and 
that chair might fall down and hurt somebody-- 


Mr. Fram: But there are no engineering principles 
involved in a chair. 


Mr. Arcmel: My friend here will tell you there may well 
be. That is what we are concerned about. 


Hon. Mr. McMurtry: It depends how large the person is 
Sittiunie eins tnescnate.: 


Mr. Armel: As a little fellow I do not have any concerns. 


Mr. MacQuarrie: As one who has had some peripheral 
connection with industrial property of one sort or another, I just 
wonder what sort of situation the designer in those sorts of 
circumstances would be in, assuming that engineering principles 
are involved and assuming that the product could involve public 
safety of one sort or another. 


Mr. Fram: In the Professional Engineers Act there is 
already an exemption for "an act that is within the practice of 
professional engineering where a professional engineer assumes 
responsibility for the services within the practice of 
professional engineering to which the act is related." 


Mr. MacQuarrie: I am not a professional engineer or 
anything; I am just a guy with an idea that I have registered 
properly as an industrial design. Where do I stand? 


Mr. Fram: Certainly as I interpret the definition, in 
designing it and in sending it to the patent office you are not 
practising professional engineering. Now you have come to the 
point at which you are going to get a commercial licence for it or 
issue a commercial licence for it. That is when I think the role 
of the professional engineer comes in, and perhaps the APEO can 
correct me if I am in error here. 


Mr. Breithaupt: In other words, your manufacturer has 
obligations that you as the inventor do not have. 


Mc. Cagney: My name is Cagney, APEO. I have the 
specific question, Mr. Fram. Would you like me just to elaborate 
from where I sit? 


Mr. Chairman: I think you can elaborate. 


ap 


Mr. Cagney: Perhaps an example from personal experience 
might be aakah! 


At one time I was the president of a company that 
manufactured equipment for the health care market, including 
Sterilizers. Sterilizers, as you probably know, are pressure 
vessels. They are run at high temperatures, at high pressures and 
vacuums, both steam and gas. Many engineering activities are 
involved. . 


Many years ago, before industrial designers were employed by 
that company, we had some wonderful sterilizers from an 
engineering point of view, but they were the ugliest, most 
impractical things you ever saw to operate. 


Then my company some years ago undertook to engage 
industrial designers to work in parallel with its engineers in the 
designing of all of its equipment. It found much more ready market 
access for the products. They were more practical in use in 
hospitals. The door swings were right; the controls were colour 
coded. The industrial design contribution to that equipment was 
immensely important in a practical and in an economic way. 


At no time, however, was there any suggestion that the 
industrial design contribution invoked the use of engineering 
principles to the extent that under the definition in the proposed 
bill we would consider as an association taking enforcement 
proceedings against the designer for the work he had done. 


I think your point was about coming to a patent office with 
an idea and, having received a patent, you decide to seek a 
licence to manufacture and you are now involved in the engineering 
area, in which engineering is essentially the commercialization of 
that idea. 


In so far as engineering principles were involved, and if 
that equipment or that product were to have any impact on the 
public safety, health, welfare and so on, I would suggest that to 
do the commercialization of that product without the involvement 
of a professional engineer would be contrary to the provisions of 
the act. I think this is exactly what we discussed for some hours 
yesterday. 


Lape Ts 


Hon. Mc. McMurtry: The difficulty seems to be, of 
course, that people who are not engineers, including lawyers, may 
have very different views as to what involves engineering 
principles; and therein lies at least a large part of the problem. 
Again, we are dealing with legislation that does require a 
commonsense approach, particularly in view of the many statements 
of principle that have been made. 


Certainly, we recognize that industrial designers are a very 
important component in the Canadian economy today. As we wrestle 
with words, I think it is important to note that any overreaching 
in relation to this legislation would be of great concern to the 
Legislature. But again we will continue to wrestle with the words. 
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Mr. Arcmel: I would like to make just one comment, and I 
see Mr. Arato wouid like to make one also. 


I appreciate what Mr. Fram is saying about subsection (a). 
Maybe we are wrestiing with words, but it is enough of a concern 
that somebody who is not here today but out in the street may have 
to wrestle with those words. We want to make sure as clearly as we 
can that they do protect. 


That exception again defines that the exception is an act 
within the practice of professional engineering. You are again 
referring to all the criteria in clause (m) which, as I indicated 
before, provide that very concern. The preparation of the plans in 
themselves, where the public safety is concerned and engineering 
principles are involved, will create the problem. 


I invite you to examine clause 12(3)(b), which I think just 
adds that exception more definitively. Where there are 
professional engineers and the public safety is involved, matters 
of life and health, that is when the engineer comes in. The intent 
is to carry on exactly as has happened; when they are designing 
the particular product in this book and it requires the 
engineering principles and there is a safety factor, of course the 
engineer is consulted. That very thing is done today. 


From what I hear and read, it is not intended to alter that. 
I want to make sure that is so, and this suggestion seemed to me 
to do that. 


Paul, do you have a comment you want to make? 


Mr. Arato: Yes. When our profession first was 
developing, we very definitely relied on engineering skill, 
interpretation by engineers, for the production of the products. 
That is going back to getting our tradition first from Europe and 
then from the United States where most of the manufacturers of 
almost any product would have, as a minimum, one production 
engineer on staff. 


In Canada, with all the small manufacturers around, most of 
the manufacturing is done by small businesses. Most of the 
manufacturers do not have any engineers on staff. That is most 
unfortunate. However, it did something for our profession. It 
created or added an extra dimension within the curriculum in 
educating our designers. 


For example, if you go to Carleton University, the design 
graduate would be going through the same first two years of 
engineering curriculum as a mechanical engineer. Once he is in the 
profession, he would have a grasp of some of the engineering 
principles anyway. After all, engineering principles are nothing 
but applied sciences and anything therefore is in that category. 


Coming back to what I want to say, when we design a product, 
we are the people who keep that product within the criteria of 
aesthetic and human factors. But we also look at it from the 
marketing, functional and manufacturing or production point of 
view. We do not engineer the product as such, but with our 
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training we recognize where product engineering is necessary, 
where mechanical, electrical or structural engineers might be 
called in. 


What I am trying to say is that with manufacturing in Canada 
to date being done mainly without any service from professional 
engineers, we are providing manufacturers in this position with 
designs that recognize where the service is necessary. We advise 
our clients when to call them, and we call them in ourselves where 
we feel the production process might need engineers. On the other 
hand, if the client has staff engineers, we work along with them 
much the same as is done in Europe or the United States. 


Mr. Chairman: Are there any further questions to the 
witnesses by the members? 


Mr. Fram: I have a problem, Mr. Armel, with the 
exclusion. It may bring us around the corner again, because we 
still do not know the act we are talking about. 


Again, the idea behind the exemption is that provided the 
professional engineer assumes responsibility for those aspects 
affecting life, health and safety, the public welfare, then it 
should be covered. The problem you find with the exemption now 
contained in clause 12(3)(b) is a wording problem with reference 
to services etc. I am just throwing this out, but what if that 
read, "from doing an act that is within the practice of 
professional engineering where a professional engineer assumes 
responsibility for all matters concerning the safeguarding of 
La fevuhead:thrare ser 


Mr. Acmel: Sorry: ‘for all matters’? 
Mr. Fram: "...for all matters concerning the 
safeguarding of life, health, property or the public welfare." 


I am just wondering if I am on the right track. 


Mr. Armel: Yes, I think so. I am not sure I agree with 
your wording, but the point is that it concerns the public safety, 
health and welfare. We are just addressing whether it is the word 
mmattensanonagact «\ 


Mr. Fram: But you are really concerned about the other 
things. There is no difference of opinion; and indeed the 
engineers agree totally. I think we can come up with something 
that will work. The only difference is that we think we have done 
it already and you do not. 


Mr. Armel: I wonder if the committee is aware of our 
concern. If the intent is to ensure that the industrial designers 
Carry On, Our concern is that two, four or eight heads cannot come 
together and agree on that; that is really the point. Up until now 
we have not quite been able to do that; that is really my point. 


Mc. Fram: You have to put it in historic perspective, in 
that everything an industrial designer now does is prohibited by 
the Professional Engineers Act. 
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Mr. Fram: In a question of good faith, we cannot have 
anything but the best of good faith, because the engineers have 
never prosecuted a designer. 


Mr. Armel: We would like to ensure that continues. 
Mr. Fram: I understand. 


Mr. Armel: The other aspect, and I did mention it at the 
opening and it is in the brief, is that you can address your 
thoughts to the similar exception in the Architects Act with 
respect to that small group. 


4:10 p.m. 


Mr. Chairman: The next witness is Dr. Peter Kirkby. 


The clerk will distribute Dr. Kirkby's briefs. They are 
exhibit 28 and exhibit 24. 


DR. PETEReKIRKBY 


Dr. Kirkby: My, ane "1s "Do. Peter cro epy .)ranmed 
scientist, physics being my speciality. 


It has been a great pleasure for me to have seen this 
committee in action and to hear the briefs on Bill 123. It is an 
even greater pleasure to be a participant. I wonder what it will 
be like after I have gone through the experience. 


I am aware of the change agreed to in the practice of 
professional engineering for natural scientists, and I am 
encouraged by this. The position I adopt in my brief, Bill 123 and 
Scientists, which I trust you all have, still needs the attention 
of this committee. However, I should note that it is based on the 
published form of Bill 123. 


This brief is supported by over 300 scientists, all of whom 
oppose Bill 123 in its present form. In this group there are 40 
professors, including the chairman of the physics department of 
the University of Toronto and Professor Harold Johns, who has been 


instrumental in applying physics to biological work related to 
cancer. 


The scientists included are physicists, medical physicists, 
geophysicists, chemists, biologists, safety officers, ecologists, 
hydrogeologists and the Ontario chapter of environmental 
biologists. There are 150 members in that group. Included is Dr. 
Brenciaglia, a physicist, who is manager of a group of 28 
scientists and engineers whose object is to ensure the safe and 
effective use of nuclear fuel for the production of electricity in 
this province. 


[ should add that this support was gathered over a four-day 
period. Additional support that I have not attached to this brief 
has come from W. J. Penn, who is also a physicist. He is the 
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manager of the nuclear studies and safety department of Ontario 
Hydro, and he supervises.150 scientists and engineers in his area. 


The structure of my presentation: I shall give a short 
introduction to provide background for the brief, Bill 123 and 
Scientists. I wish to ensure that this committee is aware of the 
role that scientists play in protecting the public interest in 
this province. 


I heard a snigger. Did I hear a snigger? Good; I am glad I 
did. I am sorry, but I respond. Personally, I think everybody 
should be in front of me. It is just a reflection. 


Mr. Gillies: It is your back you have to watch. 
Deis Kirkby.) “hesismoteprotected ,athall. 
Hon. Mr. McMurtry: You would never make a politician. 


Dr. Kirkby :*1 trust’ that» Bill"123 will be revised to 
reflect the equality that exists by tradition for both the 
engineer and the scientist to protect the public interest in the 
technical domain. 


The proposal I put forward, and it is supported by this 
group of 300 scientists, is that the licensed scientist who 
protects the public interest be defined in the revised act and 
that the appropriate changes be made to include the licensed 
scientist as a member of a new association called the association 
of licensed scientists and engineers of Ontario. 


What is the problem? The assumption used in formulating Bill 
123 is that the work of scientists in discovery, and indeed their 
work in most aspects of applied science, is protected in Bill 123, 
either because the work does not require the application of 
engineering principles or because the work does not create a 
substantial risk to life, health, property or the public welfare. 
This assumption is not correct. Bill 123 defines the practice of 
licensed engineering in such a way that this cannot be 
distinguished from the practice of the scientist who protects the 
public interest. 


Many of those scientists who have supported this brief are 
protecting the public interest; in fact, there are 166 signatures 
from individual scientists who are indeed protecting the public 
interest. Are they to be obliged to become members of or holders 
of limited licences from an engineering body? 


Scientists do protect the public interest. I have had nine 
years of training in physics at McGill University, where I earned 
my BSc, MSe and PhD degrees, followed by 19 years practising as a 
physicist, 17 of which have been in Ontario. My current 
responsibility involves the security of the electric transmission 
system of this province. In the course of this work I may design, 
compose plans and specifications, evaluate, advise, report, direct 
Or supervise. Many scientists in the province protect the public 
interest, and there has been no legal impediment to doing so in 
any previous professional engineering act of this province. 
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The report of the Professional Organizations Committee fails 
to recognize the contribution provided by scientists. This is 
perhaps the origin of the fact that Bill 123 does not respect the 
traditional role played by scientists. In particular, their 
recommendations 4.1 and 4.2, which enhanced the supervisory role 
of the licensed engineer and introduced the cease and desist 
order, failed to recognize the impact these changes would have on 
Scientists. 


A major failing of the Professional Organizations Committee 
was the lack of input from employers of scientists and engineers 
as well as no input from scientific bodies. This is in sharp 
contrast to the Finniston report, Engineering Our Future, a study 
of worldwide engineering practices that was mentioned earlier in 
these proceedings. 


What is the number of graduates involved each year in 
Ontario? In 1981 there were 200 who graduated in architecture, 
3,700 who graduated in science and 4,200 who graduated in 
engineering. A great deal of thought has gone into the 200 
architects. Do we give no thought to the larger group of 
scientists? 


Here is one example of the financial impact involved. The 
national financial commitment to research and development and 
related activities in the natural sciences and engineering was 
$2.3 billion in 1981. In addition, I note that what we are dealing 
with has a strong bearing on the future wealth of the province. 
Both the science council and the National Research Council stress 
the need for scientists to enhance our position in world markets. 


4:20 p.m. 


I now look at the parent act. The parent act provides an 
exemption for the bacteriologist, the chemist, the geologist, 
mineralogist and physicist. In practice, this is not sufficient. 
It is an example of theoretical principle that may not be 
Operative in practice. Scientists may find they are not considered 
for a position unless they first become a professional engineer, 
orc that a requirement of employment is that they become 
professional engineers or as scientists they may not become 
Supervisors. I stress for the committee that this is an example 
where employers should have provided input. 


I shall now read my two-page brief which, I am very happy to 
say, is an example of co-operation between both scientists and 
engineers because we have jointly produced it and we jointly 
support it. You will find there are eight engineers who are 
Supporting that brief. 


Mr. Mitchell: Yes, I noticed on reading through the 
brief that a number of them have signed the petition. 


De. Kirkby: Yes, thank you. I shall conclude with one 
additional paragraph of my own. I shall now read the brief titled 
Bill 123 and Scientists: 


Practice of professional engineering’ means any act of 
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designing, composing of plans and specifications, evaluating, 
advising, reporting, directing or supervising wherein the 
safeguarding of life, health, property or the public welfare is 
concerned and that requires the application of engineering 
principles.'' That is a quote from Bill 123. 


In Ontario, "practice of professional engineering" is an 
exclusive right conferred upon licensed engineers. Bill 123 
defines a new practice that is an enlargement of the practice 
defined in the existing act and includes activities carried out by 
Scientists. We wish to advise the committee on the administration 
of justice that this bill does not respect the traditions 
established within the province for scientists. 


There are many scientists who, by their practice and 
position, protect the public interest. These scientists should not 
find that they are required to obtain a licence or a limited 
licence, or a certificate of authorization from an engineering 
licensing body in order to practise. Yet this is exactly the 
result, “Pr not'ithe“intent| = ofmBidd 123. 


Engineering principles in the new definition of the practice 
of professional engineering, proposed in Bill 123, are not 
defined, and cannot be distinguished from scientific principles. 
Since the practice of professional engineering is the exclusive 
preserve of the licensed engineer, scientists could be in 
violation of the revised act and would be liable to fines. To 
avoid this, scientists would be obliged either to become 
professional engineers or become holders of limited licences in 
order to practise their profession. The scientific community would 
then become subservient to the engineering community. 


This divisive legal construct, which does not reflect the 
traditional harmonious relationship that exists between the 
scientific and engineering communities, is detrimental to both the 
public interest and the economic health of the province, and 
undermines the investment in science by the province. Indeed, Bill 
123 is a reflection of the lack of understanding of the role that 
scientists play in our community. 


One solution to this problem is to exempt the scientist from 
the revised act, as has been done in all previous acts for 
engineers in Ontario. However, the intent of the bill is clearly 
to define the protector of the public interest in the technical 
domain as the "professional engineer.'' The engineer and the 
scientist both currently perform this role. The revised act should 
reflect this by defining the licensed scientist and the licensed 
engineer as equal partners in one combined association. 


Such an association should have strict limits to provide 
licences to regulate and define qualifications, with no authority 
to provide services to members. Indeed, even the word 
"professional'' should not be used, since the professions may have 
both licensed and nonlicensed practitioners. In no way should the 
nonlicensed members be considered nonprofessional. 


The recommendation is that the licensed scientist who 
protects the public interest be defined in the revised act and 
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that the appropriate changes be made to include the licensed 
scientist as a member of a new association called the Association 
of Licensed Scientists and Engineers of Ontario. 


Recommendation 13.2 of the Professional Organizations 
Committee states that all claims to occupational licensure should 
in future be reviewed by special committees of inquiry. This 
process has not taken place with the new definition of the 
practice of professional engineering, which is a significant 
extension of the practice defined in the current act. As a 
consequence, it is inappropriate to suggest that the proposal for 
a licensed scientist should be rejected based on recommendation 
13.2, without accepting that the new definition of the practice of 
professional engineering also be reviewed. The Professional 
Organizations Committee made no suggestion for major changes to 
the definition of the practice of professional engineering. The 
few recommended changes were made to accommodate the architects. 


Should it be decided that a special committee of inquiry is 
needed to consider licensure for scientists, then the same 
committee should consider the new regime of the licensed engineer 
proposed by Bill 123. In this situation, Bill 123 should not go to 
third reading until such a review has been made. 


The standing committee on the administration of justice has 
the duty to produce recommendations that will protect the public 
interest in the technical domain, have no adverse effects on the 
economy of the province and respect the traditions and rights of 
all who live and work in the province. In particular, the 
recommendations should respect the contribution provided by 
members of the scientific community who have traditionally worked 
to protect the lives, health, property and welfare of the people 
of Ontario. 


That is the end of the brief. I conclude with the following 
final paragraph. 


Scientists are included in licensing acts in other provinces 
in Canada. Alberta and the Northwest Territories include 
geologists and geophysicists, as well as engineers, in one 
licensing act for their respective jurisdictions. Other provinces 
are moving in this direction. I suggest Ontario take the lead by 
including those scientists and engineers who protect the public 
interest in one act. 


Mr. Chairman: Thank you, Dr. Kirkby. I have a number of 
speakers, and the first will be Mr. Gillies. 


Mr. T. P. Reid: Mr. Chairman, not to cut my learned 
friend off, but I see Mr. Fram has some comments. Maybe he can 
save us some questions. 


Mr. Chairman: All cight, if you like. I thought we would 
have the questions and then-- 


4433.0 4m. 


Mr. Fram: I wanted to cemind the committee that the 
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Attorney General has already undertaken to introduce a government 
motion to add to the end of the definition, ‘but does not include 
practising as a natural scientist." Therefore, the practice of the 
natural scientist would be not part of the definition of the 
practice of professional engineering. 


Mr. Laughren: Can you define "natural scientist"? 


Dr. Kirkby: I did make that observation at the beginning 
of my talk to make sure it was known. 


Mr. Gillies: I guess my first question to Dr. Kirkby is 
how do you respond to this change? Does the Attorney General's 
proposed amendment address the major part of the problem as you 
see it? 


Dr. Kirkby: I would think my brief would have explained 
the points in essence, but let me just look at my introductory 
tremack. The answer is no, it does not in my profession. 


Mr. T. P. Reid: I would say exactly the opposite. I take 
it you want to be included, not excluded. 


Dra Kirkby “Ttis: a step= inthe right ‘direction. Iam 
pleased and encouraged with what has been done, but I do not think 
it goes far enough. 


Mr. Gillies: From all these briefs, I do not think for a 
minute that the day after Bill 123 is proclaimed, either amended 
Or unamended, the world is going to change all that much for the 
architects and engineers or for anyone else. I think there are 
thousands of people going about their occupations every day now 
outside of the act, and they will continue doing so after Bill 123 
comes about. My question to you is do you share that perception? 
If. so, what’ could ‘we doin this act’'so ‘that’ more of our good 


people in Ontario working in the sciences and the technologies act 
lawfully? 


Dr. Kirkby: At this point, there is a complete change in 
the focus of the definition of the practice of professional 
engineering. It is a pivotal change, and I trust the committee 
recognizes this. I am afraid I am going to go through a little 


history here. 


My history would be the evolution of this act. I would start 
with the year 1922 when a certifying body defined the profession. 
In 1937, a three-page amendment defined the licensure regime, and 
there was one line that gave the sole right to practise to this 
particular group. Everything has stemmed from that sole right. 
That is why we are having problems now. The moment one line was 
introduced, a large exemption was necessary. At that time, it was 
recognized that the practice as defined was too encompassing. 


In fact, with the current attempt to try to define the 
practice in two separate versions, in the discussion draft and in 
Bill 123, I perceive it is impossible to separate the role of the 
engineer and the scientist, absolutely impossible. The two roles 
are so intertwined, you cannot do it. 
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If protecting the public interest is the objective of this 
committee, and if those two groups are so intertwined, then 
logically both of them shouid be licensed. 


Mr. Gillies: The problem then, to put it in simple 
terms, is that you think way back when the Legislature established 
a situation that was too exclusive. Ever since then, they have 
been exempting and exempting and exempting, and we continue to 
exempt. But this does not eliminate the problem as you see it? 


Dr. Kirkby, you sound like somebody who would know a bit 
about the situation in Great Britain and other jurisdictions. 


Dr. Kirkby: I have not lived in Britain for ages and 
ages, but I studied the Finniston report. In my estimation, that 
was a very thorough analysis of how to approach things, and they 
analysed things worldwide. 


In Britain, the engineer does not have, as I understand it, 
anything in the way of certification. They are not even up to that 
sort of level. They tried to appraise throughout the world what 
was an appropriate regime to enhance the image of the engineer in 
Britain. Their eventual conclusion--and they based it on the 
Ontario scheme--was that licensure in Ontario is ineffective 
because the engineer picks his own particular area of expertise. 
His licence allows him to practise over the whole domain, but he 
selects particularly which area he will practise in. They consider 
that an inappropriate way to deal with it, and so their final 
conclusion was that they would request certification rather than 
licensure, based on the scheme within Ontario. 


Mr. Gillies: Would you extend the principle you are 
suggesting to some sort of licensing or certification for 
Scientists? I know you cannot speak for these other groups but 
would you extend that to other groups operating in this area? For 
instance, tomorrow morning we are going to hear from the 
technologists. We have already heard from other groups which in 
some ways have an impact on engineering or architecture. How far 
would you go with this principle? 


Dr. Kirkby: Personally, I feel you not only have 
knowledge but also experience. Somebody who has become highly 
experienced in a certain area certainly is able to provide 
protection for the health and safety of the public. I would 
include, as a unit, as a member of such a body, those technicians 
and technologists. But that is a philosophical point, not 
something supported by that brief. 


Mr. MacQuarrie: Dr. Kirkby, I am one of those people who 
sometimes get confused between pure science and applied science 
and the evolution of the two fields. The technology schools which 
Originated early in the century dealt with the education of 
engineers and the like. We have seen applied sciences coming ahead 
in the various faculties in Canadian universities and in North 
American universities generally. We see technology advancing in 
tremendous bursts on all sides. I find it very difficult to 
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distinguish the two and how they are separated to any marked 
extent. I agree with you in part there. 


I am rather intrigued by your suggestion of licensing for 
scientists. It is a question of how you would define a scientist. 
For purposes of the act, we have defined it in general terms as 
physicist, chemist, biologist, etc., but to what extent would a 
person be required to have training in those fields? Would you 
allow a pass bachelor's degree, an honours bachelor's degree, a 
master's degree, a PhD? 


Dr. Kirkby: My perception would be corresponding 
principles to those that would be carried forward with the 
engineering profession, which I understand would be essentially 
equivalent to a bachelor of engineering degree followed by two 
years' experience. 


Mr. MacQuarrie: I am not exactly sure what is currently 
required in an engineering course, but is it not a four-year 
course in most of the engineering schools? I have been so advised. 


A pass degree in science at most universities in Ontario is three 
years, if I am not mistaken. 


Dr. Kirkby: Three years for science? I would have 
thought it was a four-year course for science. 


Mr. MacQuarrie: A pass degree, three years after grade 
13. I just wonder, where do we draw the line? Where does the 
person meet the qualifications for licensing and what sort of 
qualifications should we expect if we license? Essentially, we are 
licensing for quality or for a given base in terms of 
qualifications. When you look at the wide range of the scientific 
spectrum, what are suitable qualifications in, say, physics or 
biology? 


4:40 p.m. 


Dr. Kirkby: I always thought it was a bachelor's degree 
in the appropriate subject. 


Me. el. bP6eBReid:s.Thati..makesi you. a.scientist? 


Dr. Kirkby: What makes you an engineer? A bachelor's 
degree and two years of experience, with an ethics exam or 
something of that nature. 


Moras TP. Reid: (So.you_ atessaying a straighenesceandstwo 
years makes you a scientist; that is what you are saying? 


Dr. Kirkby: I am just trying to put forth something that 
is equivalent to the engineering model. In actual practice, what 
frequently happens is someone may practice as a scientist, I would 
suggest, probably only if they have a master's or a PhD, the way I 
See it. 


Mr. MacQuarrie: I cannot in any way take anything away 
from the importance of our scientific community. When we are 
thinking of licensing, it is a question of the problems we face in 
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basic qualifications, whether they meet certain criteria and what 
Criteria we establish. 


With engineers, we have already established those criteria, 
but I have to differ with you to an extent on the minimum 
qualifications you would expect of a licentiate in science as a 
straight bachelor's degree. In a lot of our institutions they look 
at a bachelor's degree as sort of a lab assistant, in today's 
market. Some 25 years ago a BSc was pretty high up. 


It is just our changing environment, if you will, in the 
educational structure. More and more people are pursuing education 
to higher levels. 


Dr. Kirkby: Perhaps it is a reflection of how poorly 
regarded the scientific element is as far as the ability of the 
scientist to practise in the marketplace is concerned. 


You will frequently find, if you are a scientist, that you 
have a PhD or an MSc if you are practising in the industry, 
whereas the bachelors may indeed find it is impossible to practise 
as a scientist, so you do become a technician or a technologist. 
Actually, it is another example of the way in which the scientific 
abla nee is not given the opportunity to develop as much as it 
should. 


Mr. MacQuarrie: I am intrigued by your suggestion, but I 
see a lot of problems in coming to grips with it. 


Dr. Kirkby: Yes, I do not dispute that. I see a major 
change taking place at present. The engineering association has 
now taken the protecting of the public safety right up into the 
practice. In the 1937 act the protection of public safety was not 
even mentioned, and they were granted licentiate. 


Mr. Fram: That was essentially the object of the 
association from its inception, and the only basic and valid 
ceason for granting a licence to anyone. 


Dr. Kirkby: I know that is the case, but if you look 
very carefully at the act you will find it is appended as a new 
item in 1968 or 1969 or 1970. It was not there in the act that 
created certification; there was no mention of the protecting of 
the public safety. 


Mr. T. P. Reid: The raison d'etre of the licensing 
people is to protect. 


Mr. Laughren: I have some of the concerns of Mr. 


MacQuarrie. Is there a major concern that you can now have a 
scientist, unlicensed, of course-- 


Dr. Kirkby: That is a ramification of the way this act 
will describe it. 


Mr. Laughren: Exactly. You may have a scientist who is 
extremely aeLt qualified, perhaps with a doctorate, such as 
yourself, who is subservient to an engineer and who may know much 
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more about the problem or the task to be undertaken than the 
engineer. Yet he must have the licence of an engineer in order to 
do that job. Is that what is so troublesome? 


Dr. Kirkby: I am very sorry, would you please repeat the 
question? 


Mr. Laughren: Is one of the major problems that is 
bothering you, that you and other scientists find so 
troublesome--and some engineers, as you have indicated, who have 
signed it as well--that you can have a very well-qualified 
scientist, perhaps better qualified than an engineer who has the 
required licence or paper, but within the law the scientist is 
unable to carry out that task or tackle the problem because he 
does not have the designation of professional engineer? 


De sukinkby :eTherne) ar.e three greasons,that..-quoted»as to 
the sort of problems that a scientist may face. He may not be 
considered for the position unless he happens to be a professional 
engineer, so he is obliged to become one, or he may be forced to 
become one. He may be accepted in the position but then forced to 
take up on that; or he may not be able to advance in that position 
because he cannot become a supervisor. Those are the three things 
that really are thrust upon the individual as a scientist. 


It is an impediment for the scientist, actually, to perform. 
It is the employer who usually may do that, of course. 


The way in which this bill is structured, as I perceive it, 
there would be freedom for the scientist to do it. The pressure 
will be, since there is public health and safety there, for the 
scientist to become a member of the body, and even more pressure 
now than there was in the existing act, far more. 


Mr. Laughren: There is no mechanism now for the 
scientist to have the equivalent of professional engineer in order 
that he can do the job? 


Dey Kirkby: Yes. 


Mr. Laughren: What about the practicality of being in 
the existing act? If you read through the entire act, you are 
suggesting that a licensed scientist, as you put it here-- 


Dr. Kirkby: It is the bill you are referring to, not the 
existing-actwslne bill. 


Mr. Laughren: That is correct, the new bill. You are 
technically correct, yes. Would you be comfortable within that, 
with all those other strings attached? 


Dr. Kirkby: The scientist is protected with the proposed 
exemption that has been put forward by the minister, yes. The 
pressure will still be on the scientific community to become 
members of this professional association. 


I still feel that puts the scientific community at a 
disadvantage. It is just perpetuating it and, in my opinion, it is 
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going to be even stronger with the putting in of the health and 
safety items at the forefront of the practice. 


The one very important thing, and I must admit it is to the 
credit of the minister, is that it is being put in the practice. 
That, I agree, is a very important position for it. I have to 
accept that. 


The Vice-Chairman: Mr. Fram, do you wish to make a 
comment before Mr. Reid? 


Mr. Fram: Peter, one of the problems, and we have spoken 
on this subject many times, is that if engineers are apathetic, 
scientists are apoplectic about advancing their own interests and, 
indeed, getting even certifying bodies that have any governance--I 
think here about the chemical institute which exists but has had 
great difficulty, for example, going about getting changes to its 
We fants act which does exist to govern its members, to give them a 
CicUre. 


4:50 p.m. 


My dealing with physicists and scientists indicates that 
even if there were and even if there could be proven a need, not 
for the scientist--I can understand your point of view in trying 
to advance the interests of scientists who do not seem 
particularly eager to do that themselves, they seem more eager to 
do science, but there does not seem to be that nucleus. 


In the process of a licensing body, you have to have a 
nucleus of people who are willing to go out and organize and in 
fact, control, set standards and do all the rest. I have not seen 
any of that indication from anywhere in the scientific community, 
with the exception of you. 


Dr. Kirkby: There were 300, actually, who supported the 
principle I put forward. It is not a lonely position that I have 


put forward. In fact, I would suggest that it is immensely strong 
with so many people from the university, as well as from the 
industrial area. There are 40 from the university and there are-- 


Mr. Fram: They do not even have a certifying body yet. 
The Canadian Association of Physicists is the strongest of the 
scientific groups and there is no federation of those groups that 
even functions. 


Dr. Kirkby: There are a number of different things, 
actually. There is the Canadian Biological Council, which is a 
group of many biological societies in the country. There is a 
professional group of biologists, the Canadian Society of 
Professional Biologists. There are a number of groups actually. I 
do not have my list in front of me. 


I do not know that your attack is entirely appropriate. In 
fact, I would suggest that there are other groups, the Canadian 
College of Physicists in Medicine, the Canadian College of 
Microbiologists--there are all sorts of groups. 
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Mr. Chairman: If you have concluded, Mr. Fram, I think 
we could go to the next speaker, Mr. Reid. 


Mr..2 Tse PLakeidie Asodisati herejs Mrare Chair mans } Is am 
reminded of my second-year philosophy course, where all Ss were 
Ps, but not necessarily all Ps were Ss. You are saying that there 
is very little difference between a scientist and an engineer, or 
the differences are so vague that a layman perhaps could not tell 
the difference as to how they operate? 


Dr. Kirkby: It has been impossible for the Attorney 
General to produce a difference. It has been impossible for the 
engineering association to do it. It has been impossible for many 
groups to do it. 


Mr. T. P. Reid: That is my question then. What you are 
saying to us is that all scientists are engineers, but not 
necessarily all engineers are scientists. 


Dr. Kirkby: We are doing (inaudible) theory here. I need 
a blackboard. 


Mr. T. P. Reid: No, is that what you are saying? All 
scientists are engineers, but all engineers are not necessarily 
scientists? 


Dr. Kirkby: I would have to draw circles to understand 
ts 


Mr. T. P. Reid: If I follow your argument, you are 
saying that all scientists are, in fact, engineers. 


Dr. Kirkby: I am saying that scientists and engineers 
use the same principles. You cannot distinguish engineer ing 
principles from scientific principles. 


Mr. Chee o Reid wAbbrrights ibvam extrapolating «thats to 
say that all scientists are engineers. What you are saying by that 
remark is that all engineers are also scientists. 


Dr. Kirkby: I feel there is some subtle trap here and I 
am very cautious in my acceptance of-- 


Mr. T. P. Reid: I am glad you are not on the other side 
of the House. The Attorney General always falls into this trap. 


Well, let us accept my thesis-- 
Dek Kirkby faNow Detcus nothaglh do not taccepbuit. 


Mr. T. P. Reid: Are you disagreeing? You are a 
scientist. Would you consider, in your definition that you went 
through partly with Mr. MacQuarrie and which we heard yesterday, 
that all engineers are scientists? You are saying for sure that 
all scientists are engineers. 
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Dr. Kirkby:sI amvdealing with the principles that ‘they 
use rather than the designation of the individuals. I think it is 
a lot easier if I stick to what I can see. I do not think that all 
engineers are scientists, nor are all scientists engineers. 


Mr. T. P. Reid: He is using the same principles. 


DE Kirkby: Yes. 


Mr. T. P. Reid: Your argument, as I understand it, as 
you outlined to my friend, Mr. Laughren, is that basically your 
concern is that under this act it is an employment problem because 
if you are not designated as an engineer you cannot apply for 
certain jobs, you cannot progress in those jobs and you cannot 
perform certain functions like supervision and that sort of thing. 
Is that what you are saying? 


Dr. Kirkby: I see that this is happening because health 
and safety will be foremost in the eye of the employer, and then 
it will be a professional engineer who will be required. I am 
talking about that. 


Mr. T. Pi Reid: All right’ Sorwe aretalking, to cuse my 
friend Mr. MacQuarrie's terms, in the applied science situation 
with Hydro or something like that. We are not talking about pure 
research science. 


Drs Kirkby: -That:is*right. 


Mr. T. P. Reid: That is where we are at. My question 
following my Little doodad that you do not want to deal with is 
what is then to prevent you under this act from asking for 
certification from the APEO? 


Dr. Kirkby: This is exactly what the minister stated in 
his introductory remarks in the House. If a scientist does become 
practised at professional engineering, then he may become the 
holder of a limited licence, and that means a nonmember of the 
Association of Professional Engineers of Ontario. But I think that 
is an inappropriate way for a scientist, who is an equal partner 
in the outfit, to find himself. I feel it is a very poor position 
for the scientist to find himself in. 


Mr. T. P. Reid: I feel as if I am at Alice's tea party 
here somehow. 
Hon. You have been in a certain caucus for 


Mr. 
too long. 


MeMurnitry: 





Meweti PeoReid? Ingthe (Liberal-Labout icaucus tGherefis a 
certain schizophrenia. Here we have some people trying to get in 
and others trying to get out. 

Hon, Mr. McMurtry: 


Mes You have met your match. 





Mr. T. P. Reid: It does sound like a Liberal caucus 
today, except that you change your mind a few times. 
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The Attorney General has indicated he is willing to exempt 
the scientists from the bill. You are suggesting you should be 
included in the bill. 


Dr. Kirkby: As an equal member. In summary, yes, that is 
correct. 


Mr. T. P. Reid: Mr. Fram has said that probably the best 
way for you and others to go is to have an association of 
scientists and your own organization. 


Dr. Kirkby: May I address that? It has already been 
quite clearly defined that it is inappropriate to create other 
licensure regimes, and I think it would be a very divisive thing 
to do. I concur entirely with that as being an inappropriate route 
tohgo. 


But if you are defining one technical group that is 
responsible for protecting the public interest in the technical 
area, and that is the engineer, then the scientist and the 
engineer are partners in doing that. When the scientific group was 
given the exemption, you identified who is going to protect that 
group when they do things. There is an error in logic. You are 
allowing the scientists to protect the public interest with no 
control. 


Mr. T. P. Reid: All right. But before we get to the same 
argument we had with the people who were just here, I think the 
intent of what the Attorney General said was for people dealing in 
pure science, pure research. When it gets to the point where 
somebody has designed something or has come up with an idea, when 
it gets to the point where you are producing a product or are in 
the public domain in that sense, then you have to be an engineer. 


Dr. Kirkby: If you will forgive me, you are failing to 
realize, just as everybody else did in drawing up Bill 123, that 
the scientists are already protecting the public interest in the 
province. They are already all over the place protecting the 
public interest, and they are doing it without a licence. They are 
doing it successfully and they are doing it adequately. 


SD eDiaile 


Mr. T. P. Reid: Then it seems to me that it defeats your 
argument to some extent if the public interest is being protected; 
that was the argument we heard from the good doctor, and the 
Attorney General accepted it. But when we get into what you are 
talking about, I have difficulty in understanding why you, as a 
physicist for Ontario Hydro, cannot go to the Association of 
Professional Engineers of Ontario and say, "I want to apply for 
status as a professional engineer." They say: "Dr. Kirkby, you 
have a PhD, you have the experience, thank you very much. Here is 
your licence." : 


Dr. Kirkby: Are you aware of the problems involved with 
PhDs frequently doing that? It may take something in the order of 
12 examinations to achieve that. 
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T*think*it*+ is" divisive® in*that -tt' Ts° enhancing @chesrole of 
the engineer within our society and not protecting the position of 
the scientist. The scientific profession is not a legally defined 
profession; it is a nonexistent profession as far as the legal 
process is concerned. When you talk of professions within this 
country, the word "profession" defines the legally defined 
profession that has certification and licensure. When we use the 
word "profession," it is a very loose layman term. In your use of 
the term, there is no profession for the scientists. This shows up 
when there are analyses of professions in the country. The 
scientific profession frequently is never heard of. The 
camification is quite clear in acts like this: we do not have a 
presence. 


Mr. T. P. Reid: I appreciate what you are saying, but 
what I can see is that everybody is going to be lined up on the 
Attorney General's doorstep asking for professional designation 
and the things that go with it. We have the nurses, paramedics, 
denturists, a whole list of people. I am one of those who have a 
little trouble with the idea of professional designation. At the 
Same time, I am one of those who believe people should be as 
self-regulating as possible. I find some merit in what you are 
saying, but it seems to me what you are looking for is some kind 
of public appreciation of the role you have. I can understand that. 


Dr. Kirkby: I am creating a balance between the two 
groups that work harmoniously together and provide the function I 
see this Professional Engineers Act trying to define. 


Mr. T. P. Reid: I can appreciate that. It seems to me 
the way For you to do that, because a scientist is not necessarily 
an engineer and vice versa, is to go the route Mr. Fram has 
indicated and say: "All right. Here are all my fellow physicists 
in Ontario. We want to be self-licensing, self-disciplining and so 
on. We would like an association of professional physicists." 


Dr. Kirkby: No, I would not use that word. It is an 
inappropriate and very divisive word. Can I address the word since 
you have raised it? In the 1922 act the profession was adequately 
defined as a profession. That allowed everybody to do that work 
that was defined as a profession. In 1937 the three-page act that 
gave licensure changed virtually nothing in the certification 
cegime, and it carried the element of "professional" into the 
licensure domain. It should have been the licensed group that was 
defined. Indeed, the seal says "licensed professional engineer" 
or, I think it was, "registered professional engineer." 


As time progressed up to Bill 123, the words "licensed" and 
"registered" have been exorcised, and it is just "professional." 
They should not have been exorcised. "Licensed" and "registered" 
should have been there. The profession is made up of both the 
licensed group and the nonlicensed group. There may be instances 
where engineers are doing things that both need this licence, 
especially when you are involved in the health and safety 
protection aspect. There is due need for emphasizing that it is a 
licence, that the title is "licensed engineer" and that the 
professional element is removed. 
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Mr. T. P. Reid: Then you destroy the whole concept that 
has been built up over the years of what a professional is. You go 
back to, I would think, being a licensed body like anyone else. 
Are you suggesting you have an organization, or whatever you want 
to call it, that says: "You meet certain minimum requirements. 
Here is your licence. Go out and do to the public what you will"? 


De. Kirkby: What is the important thing? Is it to define 
the body as a licensed body or as a profession? The important 
thing is to define it so that it is clearly a licence that is 
given and it protects the public interest. That licence shows they 
have that ability to protect the public interest, but you do not 
want to define the profession per se, because there may be some 
people who practise in the overall area which was defined, for 
example, in the discussion draft, which does not protect the 
public interest. They might be in that group too. 


Mr T. P. Reid: The whole concept of being a professional 
is that you are licensed by a self-governing body with certain 
requirements and you are operating, presumably--I am talking 
theory, and I tend to think that a lot of these are another name 
for unions; but besides that, the definition has grown up over the 
years and that is what it is. You are suggesting now that we do 
away with that whole philosophy of what a professional is and that 
we strictly be a licensing-- 


Dr. Kirkby: I pointed out earlier, there is a different 
use in layman's language of "profession" and the legal sense of 
"profession'--two totally different usages of the word. 


Mr. T. P. Reid: I consider myself a professional 
politician because I survived two elections, but I am not a 
professional politician in the sense that a licensed engineer or a 
doctor or a lawyer is a professional. I think I am going around in 
circles here. 


Mr. MacQuarrie: Dr. Kirkby, one of the messages I seem 
to be getting from what you have been saying is that you would 
like to see the scientists recognized by statute as being involved 
in the protection of the public health, safety and welfare. 


Doe Karkbysties,¢thatoiseconrnece: 


Mr. MacQuarrie: The question is how we do it. Your 
proposal is that we have a new title to the act that brings 
scientists in as a profession. 


I looked through the petitions that you filed as attachments 
ECOnyour..brief —Justv.onna quicks~acount, «i+ see\tour .of :the.signators 
describing themselves under the heading "professional scientist," 
all the rest using the particular fields of science in which they 
are particularly qualified. This is where I have some trouble in 
licensing. Do you License under the general head "scientist," or 
do you license under the particular branch of the science in which 
the person has particular training, background and experience? 


Dr. Kirkby: The engineers have been very wise in using 
the word "engineering," and I think that is quite appropriate. 


De 


They have been very thorough and very careful over that, whereas 
Other jurisdictions have enhanced, say, mining engineering, 
electrical engineering and so on, and I see that personally as 
very divisive for, let us say, an electrical group, an engineering 
group of people. So they have been very thorough and they have 
done things in a wise way. 


I believe the scientists also should recognize the wisdom of 
doing it in the same way; that is why, personally, I have used the 
word "scientist. 


> bOS pn 


Mr. MacQuarrie: You are not in favour of Mr. Fram's 
suggestion that possibly the scientists as a group should come 
forward and seek their own legislation because you feel that is 
divisive, and to an extent it is, because I can see an 
Overlapping, certainly, between the sciences and engineering in 
the first instance. As an alternative, do you think it would 
improve the present situation if we came forward in Ontario with 
legislation giving statutory recognition to scientists as a 
Separate package? 


Dr. Kirkby: I recognize that is an alternative, and I 
would welcome Bhat 


Mr. MacQuarrie: It would be better than the present 
situation. It would not be as good as the one you put forward in 
your brief. 


Dr. Kirkby: I would welcome such a thing, with a 
specific aim to ensure that such a scientific group joined the 
engineering group. I would not like to see a divisive element 
there at all. But of course that would be on mutual agreement, 
naturally. 


Mr. MacQuarrie: Yes. You could always look to future 
mergers, but I was just trying to explore some alternatives with 
you. Thank you, Mr. Chairman. 


Mr. Chairman: Thank you, Mr. MacQuarrie. Minister, have 
you anything to conclude with? 


Hon. Me. McMurtry: I was tempted to ask the 
representatives of the APEO whether they wanted to be called 


scientists as well as engineers. They are shaking their heads 
vigorously, so we have tried to solve that problem. 


I would just like to thank the good doctor for his 
articulate presentation. It is quite true we have had a number of 
representations by people under certain headings who want to have 
some professional association with licensure. Chemists, for 
example, have approached us, and there are other groups. Of 
course, as has been pointed out, there are many scientists who 
simply wanted to be exempted from the legislation. One of your 


principal recommendations was that we do that, which we agreed to 
do the other day. 
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I think Mr. MacQuarrie's approach probably makes a great 
deal of sense to the extent to which we possibly consider another 
legislative initiative. In any event, I notice you followed the 
deliberations of this committee with great interest and I think we 
ace all very appreciative of that, doctor. 


Dr. Kirkby: Thank you, Minister. I would not mind just 
throwing a question at you. 


Hon. Mr. McMurtry: I may not be able to throw the answer 
Dac kta vou, 


Dr. Kirkby: Would an action like that be an action that 
the government might pursue? I recognize there is a distinction 
between a private bill and a government action. I perceive that 
the engineering one was a government bill. 


Hon. Mere McMurtry: think ithe policy's! thatvifsiit is 
to create any role that has the ability to give licences which 
might restrict other people from entering the field, it would have 
to be a government bill. Private members' bills have been 
entertained in the past which perhaps related to the use of a 
particular designation. Even there, I think the committee that 
deals with private members' bills has found some difficulty. I 
think it had to do with landscape architects. At first it seemed 
to some people not to be too difficult but turned out to be much 
more complex. 


The government obviously has to be satisfied. We do not have 
any brief for the engineers. We do not have any particular brief 
for the architects or the designers. We think they all perform a 
very important service. Our brief is strictly to serve the public 
interest and obviously to protect the public in matters of safety 
and health as has been discussed. 


I think it is a question of the people in your field, people 
who ace very important obviously to the wellbeing of the 
community, satisfying the government that it is in the public 
interest to do this. I know scientists, chemists and what not have 
made the point, and continue to make the point, that there is a 
significant element of public safety in attempting to raise 
Standards in relation to people who are performing functions that 
do relate very directly to the health and wellbeing of many 
citizens in the community. I understand those arguments. 


While I understand the human dimensions, I would hate to 
think we live in a community in which people's professional status 
is dependent upon whether they are in a self-governing profession. 
I was quite interested in the comment that in no way should the 
nonlicensed member be considered nonprofessional. I certainly 
agree with that underlying sentence in your brief. Certainly, it 
is not the attitude of any members of this committee, as I have 
been able to detect their attitudes, that a nonlicensed individual 
is any less professional for that reason. 


In any event, I think the government will welcome any 
further submissions you and your colleagues have to make. We are 
particularly concerned here about the public interest, and that 
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does involve relatively early passage of this bill. It would be 
unrealistic to suggest that we can examine all the dimensions. I 
am speaking personally; other members of the committee may have 
different views. It is unrealistic to expect that our ministry, at 
least, could examine all the dimensions of your proposal, apart 
from what we have already accepted-- 


Dr. Kirkby: Yes, I recognize that. 


Hon. Mr. McMurtry:--in the time frame we are dealing 
with. I know Mr. Fram has told me he has enjoyed very much the 
very interesting discussions and your own very deep concern about 
the public interest. 


Dr. Kirkby: It is a compliment, Minister, that you have 
spent so much time talking to me. 


Mr. Chairman: Thank you, Minister, and thank you, Dr. 
Kirkby. On behalf of all the members, we appreciated your being 
here. 


There being no further business, we will recess until 8 
o'clock this evening. 


The committee recessed at 5:17 p.m. 
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ARCHITECTS ACT 
PROFESSIONAL ENGINEERS ACT 
(continued) 


Resuming consideration of Bill 122, An Act to revise the 


Architects Act, and Bill 123, An Act to revise the Professional 
Engineers Act. 


Mr. Chairman: I see a quorum. I will call the meeting to 
order. 


The first witness of the evening is Wayne Critchley, the 
chief of services branch, bureau of competition policy, the 
Department of Consumer and Corporate Affairs. 


Mr. Renwick: Do you realize, Mr. Chairman, that if we 
had subpoenaed this witness, we would have had a legal opinion 
from Ottawa saying that he was not authorized to appear? 


Mr. Chairman: More than likely, Mr. Renwick. 

Mr. | MacQuarrie: :That is about par far the course. 
Mr. Renwick: We would have. We have tried. 

Mr. Gillies: Now we have you here, you cannot leave. 


Mr. Chairman: As soon as the clerk gives out your 
submission, Mr. Critchley, would you please introduce your 
colleagues? Then you may start your submission. 


DEPARTMENT OF CONSUMER AND CORPORATE AFFAIRS 


Mr. Critchley: Mr. Chairman, I want to begin by thanking 
you and the committee for giving us the opportunity to appear. 
With me is Jim Innes from the bureau of competition policy. We 
are here on behalf of Lawson Hunter, the director of investigation 
research under the Combines Investigation Act. 


As I have said, I really do appreciate your agreeing to hear 
us. We made our request rather late and I know you have a heavy 
schedule so it is very much appreciated. Unfortunately, Mr. Hunter 
could not be here so I have come in his place, loaded down with 
things. We have a written brief which has been distributed and I 
believe you also have copies of an oral presentation. 


Mr. Renwick: Excuse me. Who is your colleague? 


Mr. Gritehley: Jim Innes. 


If I may, I will just follow the oral presentation document 
you have. 


Our reason for requesting an appearance tonight is to point 
out issues which may arise in the interface between professional 
self-regulation and competition policy. My comments should not be 
taken as a criticism of the two professions that are under study 
here right now, but rather as concerns about the direction of 
professional regulation generally. 


I might add that these comments and the written brief rely 
heavily on previous briefs which the director has submitted to the 
Professional Organizations Committee and to the Attorney General. 


I should first mention that the Combines Investigation Act 
does not in any way impinge on a professional association's 
ability to maintain high standards of competence in a profession. 
Ordinarily, any agreements which create barriers to entry should 
raise questions under section 32 of the Combines Investigation 
Act. Section 32 is the general prohibition on conspiracy to lessen 
competition. 


Parliament took special consideration of the public interest 
in ensuring that the professions retained their ability to 
maintain standards of competence and integrity. In this regard, I 
would point out that the 1976 amendments to the act, the 
amendments which brought professional services within its 
coverage, in fact made allowance for collective action relating to 
standards of competence and integrity by including subsection 
32(6), which provides for agreements or arrangements relating only 
to a service and to standards of competence and integrity that are 
reasonably necessary for the protection of the public in the 
practice of a trade or profession relating to such service, or in 
the collection and dissemination of information relating to such 
service. 


It is possible, however, for associations to engage in 
anti-competitive activities if they have been given authority to 
do so by legislation. For anybody who is following me, it is 
"possible," not "impossible," the point being that where in the 
case of a profession, which of course is in the jurisdiction of 
the provinces, where a province feels it is necessary that a 
profession engage in certain types of activities which may 
Otherwise raise questions under the Combines Investigation Act, 
all it needs to do is pass legislation to give them that power and 
that takes them outside the Combines Investigation Act. 


Under the existing jurisprudence, activities authorized by 
legislation or effectively regulated by a public body pursuant to 
valid legislation or regulation are considered to be exempt from 
the Combines Investigation Act. 


The importance of provincial regulation of the professions 


is clearly established in the decision of the Supreme Court of 
Canada in the BC Law Society case in 1982. In this case the court 
found that the relevant provincial legislation empowered the 
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benchers of the law society to determine in the public interest 
those things that constitute conduct unbecoming a member of the 
society. On the facts of the case, it found the activities of the 
benchers to discipline a member for advertising were empowered by 
this general statutory provision. 


The implications of this decision on the interface between 
regulated conduct and competition policy generally are of some 
concern. That concern is greater in the case of groups with 
self-regulatory powers which are not subject to any supervision by 
a public agency. Competition law is designed to promote efficient 
economic performance. Where it is found necessary to replace 
market forces with regulation, it is important to attempt to 
minimize the dangers of economic waste which may result, as well 
as the risk of private interests using regulatory powers to 
further their own interest. 


The principles on which the BC Law Society decision was 
based will undoubtedly have an impact on competition policy in 
Canada as they effectively extend the regulated conduct exemption 
to a larger portion of economic activity. Since the decision, the 
bureau of competition policy has already observed a tendency in 
some professions to reinstitute restrictive practices. 


While I do not believe it was the intention of the 
respective legislatures to permit price fixing in the absence of 
any specific authority, the broad powers granted the professions 
in question, particularly those respecting the discipline of 
members, may be found by a court to be sufficient to effectively 
exempt such activities from the scope of the act. 


8:10 psm. 


I am concerned that the number of professions engaging in 
this type of conduct may increase unless action is taken to limit 
and define with more precision their legislative powers and 
confine them to those necessary to ensure competence. Failure to 
do so will result in a significant portion of the economy being 
removed from the scope of the act and deprive consumers of 
professional services of the protection the act may afford them. 


It is in this context that we have reviewed the proposals 
for new legislation governing the engineering and architectural 
professions. For these reasons it is important that the powers of 
the respective associations be confined to those that are 
necessary to license members and to police competence and 
integrity. These should be clearly distinguished and separated 
from the economic practices of members, to which the authority of 
the associations should not extend. 


My specific concerns with the proposed acts are in regard to 
several proposed sections. Paragraph 7(1)18 of the Professional 
Engineers Act would give the council the authority to make 
regulations respecting the setting of a suggested fee schedule. 
According a profession the authority to set or influence fees in 
this manner may in the future result in denying the public the 
benefits of free competition. The association could interpret its 
mandate to police standards of ethical conduct by concluding that 
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fees below those set out in the suggested fee schedule are 
unethical and disciplining those who charge them. 


Similarly, both the Professional Engineers Act and the 
Architects Act have proposed subsections that allow the respective 
associations to pass regulations respecting advertising. The 
danger involved is that either association may determine that 
restrictions in advertising are necessary to protect the dignity 
of the profession. This may result in the denial of consumer 
access to valuable market information relating to fees or the 
availability of services. 


I want to emphasize that we are not making an issue of the 
question of advertising, particularly with respect to engineers 
and architects as such, because I do not think there is any 
suggestion that there is an intention on the part of those 
associations to start suddenly restricting advertising. I believe 
the Professional Organizations Committee found that both of these 
professions were fairly permissive on this point. The question 
really is why, if that is the case, there is a need to assign the 
power specifically over advertising and whether such a standard 
should be employed for other professions that may come under 
review in the future. 


It is my recommendation that the associations' disciplinary 
powers should be clearly limited to confine them to those 
situations where the public is in need of protection. 
Specifically, we are making the following recommendations: 


First, of course, is that the section of the Professional 
Engineers Act dealing with suggested fee schedules should be 
deleted. I might just amplify on that briefly to remind you, of 
course, that the Professional Organizations Committee did not find 
a need to provide for suggested fee schedules. The committee staff 
study had specifically found there was no need to put these 
schedules in these professions, and the Professional Organizations 
Committee itself said that if there is a requirement for more 
information for consumers of engineering services, this could be 
met in other ways, such as the use of fee surveys, which would be 
purely of a descriptive nature. 


The second recommendation is that a new section be inserted 
that would in essence provide a check on any potential in the 
future for possible abuses. It would simply provide: 


"No person shall be found guilty of professional misconduct 
by reason only of: 


(i) charging a low fee or, where there is a schedule of 
suggested fees, charging less than a suggested fee; 


"(ii) engaging in competitive bidding; or 


"(iii) engaging in advertising, unless such advertising is 
misleading or deceptive." 


The third recommendation, which again is of a general 
nature, is that the acts provide for the publication of proposed 
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regulations before their approval by the Lieutenant Governor in 
Council. Again this is simply to provide an additional check to 
ensure that members of the public who may be affected by a 
regulation have the opportunity to be made aware of it before it 
is actually approved. 


At the beginning I thanked you for your indulgence in 
letting us come on short notice. I have tried to reciprocate by 
keeping my comments fairly brief and to the point. I think you 
will find greater amplification in the written submission. 


Mr. Renwick: I do not know that what I want to say is so 
much a question. Despite believing, as I do, in something called 
co-operative federalism, I feel constrained to repeat my other 
comment that we have tried on occasion to get federal civil 
servants to testify before committees of this Legislature and have 
been denied that opportunity. 


I hope, therefore, that the courtesy of this committee will 
be well noted when you return to Ottawa or when you are in 
communication with your superiors in Ottawa, because I think it is 
only if there is an interchange of information and opinions about 
matters of public concern that we can make any progress in the 
co-operative federalism of the country. 


We found that particularly true in the disastrous financial 
debacle that took place in this province when there was a split 
jurisdiction as to the authority various bodies were incorporated 
under. It hamstrung this committee when it was attempting to deal 
with the Re-Mor/Astra problems. It was a matter of very serious 
concern to those of us who are concerned about the capacity of 
this Legislature to operate. 


That is not a particular concern to you, but I wanted to 
take this opportunity to express that very grave concern I have. 
It will undoubtedly come up again in the next four weeks because 
of the conflicting jurisdiction over the various companies that 
were involved in the problems related to trust and mortgage 
companies. Perhaps when we move the motion here--I know all the 
members will agree we should have representatives from those 
companies that are subject to federal jurisdiction before the 
committee next week. All the members obviously will agree 
regardless of party position on that matter, and I assume they 
will be readily available to the committee. That is so imminent I 
wanted to mention it to you. 


Mr. J. A. Taylor: Having said that, Jim, I have been 
waiting for you to commend these gentlemen for their very fine 
brief. 


Mr. Renwick: That is my next position. I simply would 
like my colleagues on the committee to know it happens to be a 
position with which I fully agree. I hope we will find the 
ministry receptive to accepting each and every one of the three 
recommendations that have been put in front of us. 


Mr. J. A. Taylor: uDhe sAttorney General's alter ego is 
here and-- 
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Mr. Chairman: He will have a chance to explain it. 


Mr. Renwick: With reference to item 3, the advanced 
publication of regulations, we are very discriminatory and 
selective in Ontario as to which regulations are available for 
public scrutiny before enactment and which are not available for 
scrutiny before enactment. I may say that in the field of 
securities law in this province, there was a long period of public 
exposure by the Ontario Securities Commission of the regulations, 
which are voluminous and detailed with respect to the securities 
industry, for comment, public input and discussion, including 
hearings before the securities commission, before those 
regulations were passed and became law under the Regulations Act. 


I have always thought that was a model, if used with 
discretion. This is one of the occasions when it could be used 
with discretion because of the importance of the regulations. I 
would urge the ministry to accept each of the three 
recommendations, particularly the provision with respect to the 
availability for comment and consideration of the proposed 
regulations because they are so extensive and go so much to the 
gut problems of the regulation of each of these two professions. 


Mr. Chairman: Thank you, Mr. Renwick. Are there are any 
further questions from members? If not, I believe Mr. MacQuarrie-- 


L020 a.m. 


Mr. J. A. Taylor: There is just one area I thought of 
interest and that is the fees. Of course, we have been very aware 
of the fact this legislation is there to protect the public, and 
what is being thrust upon us and the minister, I believe, is that 
it is essential that the interest of the profession should be 
quite distinct and separate from the interest of the public. The 
two should not come into a position of conflict of interest. 


This area of fees seems to be on the borderline. For 
example, I am thinking of public commercial vehicle licences where 
rates are approved by a transport board. Taxicab rates are another 
area. 


I suppose the argument is if you do not maintain a 
reasonable return on your investment or fee, then there are going 
to be activities, maybe shoddy work by the engineering or 
architectural professions, whereby the public will suffer damage. 
Maybe that is through excess competition. 


Is there some kind of balance? I do not know whether you can 
help me or not, but I am not only an advocate, but I suppose a 
disciple of the free enterprise system. I am all for the 
marketplace and competition. 


Mr. Elston: What in the world are you doing in that 
Gaucus,thnen: 


Mr. J. A. Taylor: I will deal with you later. 


Mr. Chairman: One issue at a time, gentlemen. 


Mr. J. A. Taylor: Are you suggesting I should go to the 
New Democratic Party? 


Mr. Renwick: I thought this would be an interesting 
discussion. 


Mr. J. A. Taylor: I was wondering if there are two sides 
to that coin in terms of where that type of regulation should lie. 
Should it be a part of an advocates' group, a part of an 
association that is there to serve the members, or should it be 
part of the licensing legislation? 


Mr. Critchley: Obviously, your question does not lend 
itself to an easy answer. It might be helpful just to point out 
one distinction between a couple of the examples you gave. 


Where fees or prices are regulated, ordinarily they are 
regulated by a public agency, a commission or a board of some 
kind. Traditionally, in the case of many of the professions, a 
profession would set its own tariff, but it was not subject to 
approval by any body. A board or commission is acting pursuant to 
specific powers granted by the Legislature and is responsible to 
the public. 


Currently, as I understand it, the engineers do publish 
their suggested tariff, but I am not aware that that tariff is 
approved by any body representing the public, i.e. by the 
government or the Lieutenant Governor in Council. It is not clear 
in the provisions here. 


I believe the language is that it provides for regulations 
respecting the setting of a suggested tariff. It is not clear that 
the tariff itself would be subject to approval by the Lieutenant 
Governor in Council. I think there is a distinction in those two 
cases. 


I am not really aware of any group in society today, other 
than the professions, where we traditionally accept this idea that 
they should set their own fees in a vacuum. 


Mr. MacQuarrie: Are you suggesting that a professional 
should be allowed to set his own fee as an individual, whatever 
that fee might be? 


Mri. (Criitchley Yes’. cinsxessence; although not sto preclude 
decision by people who are responsible for regulating a specific 
profession, a province could say, as a general principle, "No, we 
have exceptions in this case." 


Mr. MacQuarrie: I would suspect that your minister, Mrs. 
Erola, would be making representations to her colleague, the 
Minister of Health, in respect of the medical profession. Some of 
them, apparently, want to set their own fees. She does not seem to 
want to buy it. 


Mr. Chairman: Again, Mr. Taylor, are you finished? 
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Mr. J. A. Taylor: I see that Mr. Fram is anxious to make 
a contribution; maybe we could have it. 


Mr. Fram: I would like to explain the background of this 
particular provision, which no one has really guessed at so far. 
The provision simply provides a mechanism for arriving at 
suggested fees. It does not allow for setting fees that are 
compulsory or which allow persons who charge less to be be 
punished. 


The history of it is a little peculiar. The consulting 
engineers and some municipalities have suggested that the 
Association of Professional Engineers of Ontario want to get out 
of this function, because the municipalities rely on this fee 
schedule to get a rough estimate of what the engineering services 
they are buying should cost, so they will know, generally 
speaking, if the bids are fair. The municipalities want to have 
this practice continue as a form of reference. Similarly, the 
consulting engineers want to have that provided to them. 


The formation of the schedule of suggested fees is done by a 
committee composed of both buyers of services--that is, engineers 
who represent the purchasers of services--and the sellers of 
services, the consulting engineers. So they fight over these 
things. The regulation will provide the forum for setting the 
suggested level of fees. 


The APEO went to a great deal of effort to attempt to see if 
the Professional Organizations Committee's recommendation on 
historic fees would be a usable method of providing the kind of 
information that the municipalities could rely on. Unfortunately, 
it is not a very good method, because it is not easy to produce 
the breakdown of fees on a historical basis, to set these 
guidelines. Indeed, the very fact that the regulating power is 
limited to suggested fees is probably a strong argument against 
any power to set compulsory fees in this bill. 


There is no reason to think that the APEO will engage in any 
other type of mechanism to make these kinds of fees compulsory. 
Historically, the association has not engaged in those functions, 
and there is no reason to believe that there is either authority 
to do that, or an intention to do that. 


Mr. J. A. Taylor: Thanks very much for making that 
matter crystal clear, Mr. Fram. 


Mr. Renwick: It is a winner. 

Mr. Chairman: Are there any further questions? 

Mr. Renwick: You have engineers in architecture who are 
buying services. Are these engineers and architects who are 


selling services negotiating to set the suggested fees? 


Mc. Fram: There is no provision in the Architects Act 
Likesthise 
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Mr. Renwick: Well, I will exempt that honourable 
profession from this sordid business. 


Mr SnGritchley:eLlt PomayyeMreeChairmanjecould:\justi make 
One point on that? 


Mr. Renwick: I really think that is quite unbelievable, 
when you analyse it. The consulting engineers who are acting for 
the purchasers of these services-- 


Mr. Fram: No, these are employee engineers who are 
acting for their employers. 


8 3 0lip. ul. 


Mr. Renwick: All right. Engineers who are acting for 
their employers are negotiating with other engineers about what 
the suggested level of fees to the public should be. 


Mr. Fram: That is right, a suggested level of fees. 
Mr. Renwick: That is why I find that-- 


Mr. J. A. Taylor: Do you feel that might be a somewhat 
incestuous, Mr. Renwick? 


Mr. Renwick: I would be inclined to think you and I 
would agree about that, Mr. Taylor. 


Mo Sj 2shselaylor Gapitalist: 


Mr. Chairman: Mr. Critchley, I think you wanted to make 
a comment. 


Mr. Critchley: I just wanted to point out that from time 
to time we get complaints--well, we always get complaints, but 
from time to time from public agencies about professions and the 
fees that are charged, and the fact that all members seem to be 
charging the same fee. In some cases, lo and behold, they go and 
look at their own statutes and find they have granted the power to 
set fees. 


What I am getting at is there was some uncertainty in the 
law for a number of years. It is now quite clear, as a result of 
the the Supreme Court decision to which I referred, that this 
power in this case would provide an exemption, in essence, for the 
professional engineers from competition legislation. As I was 
saying, obviously that is a decision for a Legislature to make. 


The point is that because the law is so hazy in this area, I 
just wanted to make sure it is understood that is the implication. 
Often, of course, suggested tariffs end up becoming the minimum 
tariffs in so many of these cases, or it does not necessarily take 
a decision to discipline a member for charging less to have the 
effect that most members end up charging the suggested tariff. 


Mr. Chairman: Thank you, Mr. Critchley. There being no 
further members, the parliamentary assistant, Mr. MacQuarrie. 
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Mr. MacQuarrie: For many years I have had more than 
passing interest in the Combines Investigation Act, and I, too, am 
a supporter of a free and open market and free and open 
competition. When it comes, particularly-- 


Mr. Renwick: I certainly wish there were more of my 


colleagues here today. 
Mr. MacQuarrie: Going all the way back to 


Weidman-Shragge, which is recognized as one of the benchmark 
Cases in the matter of conspiracy to set prices , when we come to 
the professions and professional associations that are given 
statutory authority and have that authority in the public 
interest, charged with safeguarding that public interest within 


their spheres of operation, the question of fees becomes very 
dtificuktetx 


The Law Society of Upper Canada, with which I am familiar, 
particularly with the county law associations that do set 
recommended tariffs from time to time, indicates quite clearly 
these are recommended only. I have never been aware, possibly you 
are, of any professional, in any field, having been charged with 
professional misconduct because of the fee billed, whether it was 
a matter of donated services, services provided for a dollar; 
whatever was billed, I am not aware of any such instance. 


The tariffs, as I understand it, are recommended tariffs set 
by the various associations. If a solicitor, as I am, wants to 
charge a client under that tariff for reasons of circumstances, 
whether it is the client's ability to pay, the client's economic 
circumstances; whether it involves a friend or any of a number of 
things, he can charge the fee he wants. 


Where I have a little difficulty is with this proposal you 
put forward that no one should be guilty of professional 
misconduct if he engages in competitive bidding. As a 
professional, and I am speaking only personally, I accept fees on 
the basis of the ability to produce a reasonable income. I feel 
that competitive bidding detracts from the professional aspects as 
well as the practice aspects of an operation. If you get into a 
bidding game with every other professional in the same line in 
town you end up with chaos in the marketplace and the consumers, 
that is the public, are the ones who possibly suffer as a result. 


On the question of professional advertising, I have always 
wondered why a person could not put a card in certain 
publications, but that is something we have learned to live with. 


I wonder if you are aware of anyone, in any profession, 
anywhere, having been charged with professional misconduct because 
they charged a fee below the recommended tariff? 


Mr. Critchley: I understand that in Quebec, in the case 
of notaries--I cannot say they have necessarily been charged but 
they are investigated if they charge less than the tariff. I think 
your point is well taken. It is certainly not a common occurrence. 


The diffulty is that one does not need to resort to the very 
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extreme mechanism of taking disciplinary action, because the 
effect will often still be the same. About a year or so ago I saw 
a policy statement from the Law Society of Upper Canada--and as 
you say the law society does not have a tariff, it is actually the 
county law associations-- 


Mr. MacQuarrie: No, it is the county law associations. 


Mr. Critchley: It has always been my understanding that 
those tariffs exist but are not widely used; at least that is what 
I have been told. 


Mr. MacQuarrie: They are published every so often. 


Mr. Renwick: They were widely used years ago. 


Mr. Critchley: A year or so ago, the law society sent 
out a policy statement saying that if it had a claim for errors 
and omissions insurance, and if the person had been charging less 
than the county tariff or less than a reasonable fee, which was 


usually taken as being the county tariff, he would be 
investigated. 


That kind of policy could have some deterrent effect on 
members who might be interested in engaging in little price 
competition, if that is an appropriate reference, depending on the 
type of service and where they are. 


Mero JPA Pay borse Mrs “Chairman; Indo notethink: we should 
get into this area of predator pricing and corporate cannibalism 
and all that kind of thing. I think we should move along. 


Mr. Chairman: I think we have heard the question and the 
answer. There being no further questions from the committee-- 
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Mr. Renwick: I knew the government members would be 
anxious to move on from this topic, but the British Columbia law 
society case illustrates very clearly the sophistication of the 
legal profession which is involved in it. It may well be that the 
parliamentary assistant is quite correct, and I cannot go back 
long enough in history to find out whether the law society ever 
disciplined for nonadherence to a fee schedule; I just do not know 
that. 


There was sufficient professional pressure that it was 
unethical, when I entered the practice of law, to depart from the 
tariffs established by the county law associations. There was a 
form of ostracism involved if one did. It does not require 
Criminal law or anything else to enforce that kind of intense 
in-group pressure to maintain fee schedules to the detriment of 
the public. The law society understands clearly that is the case, 
because it now protects the profession by insisting that the 
profession not advertise. 


Mr. MacQuarrie, the fact that you may grant reduced fees to 
a friend prohibits you from advertising that I, if you are a 
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friend of mine, will reduce my fees in legal cases, or that if you 
are unable to pay the fee which I expect you to pay, I will reduce 
the fee because I have a professional obligation. All of those 
things are still extant in the world of professional fee-setting. 
Fee is a euphemism for price, and the prices that professions are 
charging are not subject to the degree of competition which 
protects the public interest. 


I am not going to be forced into the position the Tory 
members are in of being an advocate of a free enterprise, open 
Market, cut-throat competition system. That is not my position. My 
position is clear. It is that the in-group pressure on 
professional organizations which are self-governing bodies with 
respect to the fees that will be charged to the public for their 
services has an element of self-interest to it which is not 
necessarily in the interests of the public. 


It is a useful reflection for this committee in dealing with 
these professional associations, because we will be dealing with 
other professional associations down the line, to understand that 
there is a serious question as to whether self-governing 
professions should be allowed, by virtue of provincial 
legislation, to limit advertising, for example, to the extent they 
do as far as the prices they will charge for services are 
concerned. It is a reasonable, sensible position. 


I trust some of the Conservative members will try to 
understand the immense contradiction between the position they 
always state, that they are in favour of free enterprise and the 
open market system, and their insistence on passing legislation 
which prohibits the public from having access to any market 
competition with respect to professional services. 


Mr. J. A. Taylor: It is hard to be a purist today, Jim. 


Mr. Renwick: I guess you chaps have to be. I did want 
you to know they are the Conservative members. They are not the 
New Democratic Party members over there. 


Mr. Chairman: I think he got the message. 


Mr. Renwick: It is really a fascinating evening. I have 
been particularly interested in Mr. Eves's remarks on this. 


Mr. Eves: I have not made any, Jim. 


Mr. Renwick: That is why I have been so interested in 
them. 


In fairness, though, when the bill comes through the 
committee, I will certainly move the one on the advertising 
aspect. I will likely move the deletion of the suggested fee one. 
I do not really think if we delete paragraph 18 about suggested 
fees we need go on to the question of whether or not it is 
professional misconduct. I certainly think it would be very 
important that the regulations be available for public inspection 
and discussion beforehand, before these bills are published. 
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I find myself in considerable sympathy with the position 
which has been so eloquently put before us by the representatives 
of the federal government. I have not been able to spark any-- 


Mr. Chairman: Mr. Critchley, in fairness to the Liberal 
Party of Ontario, Mr. Elston is a Liberal. I do not want you to 


get the impression that we only have NDP and Conservative members 
here. 


There being no further questions to you, Mr. Critchley and 
Mr. Innes, on behalf of the committee I want to thank you for 
appearing. 


Mr. Elston: By the way, what about my request last night 
about the regulations? 


Mr. Chairman: I think you should talk to the Attorney 
General about that. 


The next witness is Mr. Eric Burke of the University of 
Waterloo. Mr. Burke, would you please come to the table? The 
Clerk is distributing your exhibit, and as soon as he is finished 
you may proceed. 


F. ERIC BURKE 


Mr. Burke: Mr. Chairman, while you glance at the 
exhibit, which is very brief in contrast to the previous 
submission, I would like to establish that I am grateful for your 
time not because I represent the vast powers of the government in 
Ottawa, but because I represent a concern of myself as a member of 
the engineering profession in relation to the revised Professional 
Engineers Act. I am in the strange position, which makes me feel 
slightly uncomfortable, of talking about matters of law I have 
learned from eminent legal minds, as I believe is clear to the 
chairman. I gave him a copy of the covering letter in which I 
indicated one of the four sources of the views I will urge upon 
you. 


Basically, I am speaking from a point of view that has been 
increasingly confirmed to me by five very eminent judges who, in 
listening to my presentation of key phrases of the revised 
Professional Engineers Act, came to sharpen my perception that 
there is a series of three phrases that I suspect are, without in 
any way wishing to infringe on the principles of the initial 
impetus for the revision of all the acts or statutes governing the 
self-governing professions in Ontario, contained in the Royal 
Commission Inquiry into Civil Rights, the first volume of the 
Honourable Mr. Justice McRuer's work on the topic, and then are 
detailed by the Professional Organizations Committee later. 


S290 tps 


Essentially, the substance of my submission starts on page 
2, exhibit 37, which merely quotes a key recommendation of the 
Royal Commission Inquiry into Civil Rights, which in turn was 
partly quoted by Mr. McMurtry when he introduced the two acts for 
first reading on November 17. This quotation is probably more 
familiar to many of you who are lawyers than it is to me. 


14 


I suggest that we can take two items in the act together. 
One item is subsection 2(5), which is concerned with the 
capacities and powers of the association. Without being permitted 
to quote word for word, the reaction of the eminent judges I 
consulted was that this was a very substantial power and they 
wondered whether it had ever been publicly demonstrated that such 
a power was needed. 


It is perhaps felt that the traditional statutes, including 
the Health Disciplines Act, have left such power as the power of a 
Natural person in the statutes because they have not succeeded in 
meeting the criteria of the Corporations Act, which is quoted from 
at length in section 50 of this act. The first time the key clause 
appeared in the Corporations Act was in the 1960 revision, I 
believe. The key provision in the current printing, 1980, is, "A 
corporation, unless otherwise expressly provided in the act or 
instrument creating it, has and shall be deemed to have had from 
its creation the capacity of a natural person." 


The position seems to have been taken that in the earlier 
versions of the Professional Engineers Act and in the current 
version of the Health Disciplines Act and innumerable statutes 
incorporating self-governing professions, such an expressed 
provision removing the statutory corporations from the 
octopus-like tentacles of the Corporations Act had not been met. 


I suggest that in revising or reviewing this act in 
committee you are faced with a painful task. I can only sketch the 
direction in which you should go, because I am not a lawyer. At 
the bottom of page 2 I have suggested that the wording "for the 
purpose of carrying out the principal object of this act, and for 
no other purpose, the association has all the necessary capacities 
and powers" is quite sufficient for the corporation to undertake 
its business. 


It must be within the wisdom of lawyers and draftsmen to 
write the sentence sufficiently tightly so that the huge, 
octopus-like tentacles of the Corporations Act regarding common 
law corporations can be kept out of this Professional Engineers 
Act. In its present form, it appears as section 50 with 24 clauses 
and is prefaced, to the great dismay of all the learned judges 
with whom I have discussed this, with the phrase about making such 
changes as are necessary. 


Every one of the learned judges told me: ''For heaven's sake, 
here are 24 clauses and if anything were ever to come in front of 
us, we would not have any ground on which to stand. We would have 
to decide what would have to be changed before we dragged this 
huge octopus of a controversial act into an interpretation of what 
is really a simple statute, which from a legal point of view is 
just a statute outlining what professional engineering needs by 
way of powers and capacity. 


I believe there has never been any lack of power or capacity 
in the past and perhaps there is unnecessary anxiety about a need 
for more power. I come back to my introduction and say that if 
there is such anxiety or such uncertainty about whether there is 
enough power without invoking the powers of a natural person, 


|e. 


everything that a common law corporation is granted, with 24 
clauses specifying just how--except it is not specified just 
how--with necessary modifications it is specified. I am not at 
liberty to say which of the five learned men told me with 
annoyance that it is bad writing of legislation to use two acts if 
one factuwilindo;y bubsthi sais whatitiawas:ttolkds 


I am suggesting to you that the most important thing to 
simplify this act is to remove this confusion between a statute 
and a statutory corporation and the powers or capacities of a 
natural person. I have gotten to know the association quite well 
over the last 23 years, and I know it will not open a hamburger 
stand or pay for a hamburger stand in British Columbia; but if it 
had the powers of a natural person, it could do so. I do not think 
it needs the power. I do not think for a moment it will use such 
power. I think it is possible to take out 25 very difficult, very 
contentious clauses. That is my main point. 


My second point is again a simplification of the principle 
that no power should be extended unless the need for the extension 
has been publicly demonstrated, and there is such a power in 
subsection 8(1) in the act, which contains the wording that the 
power is granted to write bylaws, provided they are 'not 
inconsistent with this act" and with the two dozen-odd regulations 
preceding the bylaws. 


It seems to me--I will take a phrase ahead of my exhibit-- 
that the present wording puts the onus of proof of an 
inconsistency with the objects on anyone who complains that a 
bylaw is, in’éeéffect* inconsistent Such “an “onus és 9 ifirstwof all, 
very expensive; and second, only fools like me would take the time 
to define that such an inconsistency existed and fight it through 
to whatever level of litigation it would require to show such an 
inconsistency. 


The principle with which I started my submission says quite 
clearly that the burden is on such a statutory self-governing 
profession to show publicly that the need for an increase in its 
power is publicly demonstrable and, moreover, that there is no 
other means by which the public interest can be adequately 
safeguarded. I am merely inverting the words of that principle 
very slightly. 


9 p.m. 


I suggest to you, in summary, that we have a complication in 
Bill 123 as it is written at the moment that I believe was an 
enormous enlargement of the capacities and powers of the 
association, have been written in such a fashion that there would 
have had to be a public demonstration that such power was needed 
to meet the principle to which the Attorney General paid such 
glowing respects and agreement--he used the word "axiomatic''--such 
full acceptance, if I read his remarks in Hansard correctly. 


If the minister does have such complete acceptance of this 
principle, then, gentlemen, I think it is incumbent upon you to 
teduce the powers to roughly where they were. If the growth of the 
requirement of precision of the Corporations Act since 1960 
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requires a very express provision in the statute creating, or by 
revision recreating, the Association of Professional Engineers, 
then such a sentence should be written and could be written. 


If you find that what I have written on page 2 of my 
submission under "suggested capacities and powers" is not 
achieving this purpose because it was written by an inarticulate 
engineer, then for heaven's sake do better, but do it with the 
original powers and not a vast extension of it. 


Similarly, please put the onus of showing that the principal 
object and in fact the act as a whole is met by any new regulation 
or bylaw, that the onus of that is on those who require an 
extension of power and not individuals on the outside, who have 
neither the time nor the money to prove inconsistency, as would be 
necessary in the present writing. 


Mr. Chairman: Thank you, Professor Burke, for your oral 
presentation. 


Mr. J. A. Taylor: A comment, Mr. Chairman: I believe 
this was discussed yesterday when the Canadian Society of 
Professional Engineers submitted its brief. You will recall on 
page 5 of that brief in the main recommendations, it was 
recommended that this section be amended so the powers would be 
limited to the purposes of carrying out the objects only and not 
for any other purpose. I am paraphrasing now but that was 
fundamentally what was being said. 


Also there was a discussion over the phrase, "not 
inconsistent with,'' and I believe it was submitted to us at that 
time that it should be turned around the other way so it would 
read, "shall be consistent with." So that we have, in fact, heard 
the substance of your submission. 


Me xeBurkes aThis off courség Io cotldy not wknow? 


Mr. SIS Shoe Tayloriie!] Vamanotecrbtichzinaesyoumponre: hha he 
What I am really saying, I suppose, is that what you are doing is 
reinforcing the opinion and submission made to us by the Canadian 
Society for Professional Engineers. 


Mr. Burke: I am delighted that other people have the 
same concern. 


Mr. J. A. Taylor: During that discussion, I believe 
there was some feeling on the part of the ministry that the 
expressed intention of the legislation was to make it wider than 
may be necessary to carry out the objects of the legislation. At 
least that was the impression I had. 


I did not know and it is not clear at this point whether 
there are any proposed amendments in regard to these sections. 
Presumably we will be getting a copy of the proposed amendments in 
due course. 


Mr. MacQuarrie: I would like to thank Professor Burke 
for bringing this matter to our attention. As Mr. Taylor has 
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pointed out, the Canadian Association of Consulting Engineers has 
made a somewhat similar submission. It was indicated to them and I 
will indicate to you, sir, that your comments and observations 
will be taken into consideration by the ministry. I am giving no 
assurance at this time that any amendments will be made or 
forthcoming as a result, but I can assure you that your comments 
will certainly be taken into consideration. 


Mr. Gillies: Mr. Taylor raised both of the points I 
intended to raise. 


Mr. Renwick: I think the submission deserves a somewhat 
more in-depth comment about the matter. 


First of all, there is no doubt from the point of view of a 
member of the public, the professional engineer or the 
nonprofessional engineer, that when you read section 50 of the 
bill which is before us it is very clumsy. I am indebted to 
Professor Burke for bringing the clumsiness of that situation to 
the attention of everyone. It is meaningless, for practical 
purposes, unless one has two or three hours to make the 
interconnections between the ancient Corporations Act, which no 
longer governs business corporations but is the remnant part of 
corporate law in Ontario. 


I need only make one reference. Section 50 says, ''The 
Corporations Act does not apply in respect of the association 
except for the following sections of that act which shall apply 
with necessary modifications in respect of the association: 


"3. Subsection 95(1) (which relates to the auditor's 
qualifications) and, for the purpose, the subsection shall be 
deemed not to include: 


i. The exception as provided in subsection 95(2); and 


ii. The reference to an affiliated company." 


To my mind, that is the acme of legal gobbledegook with 
respect to clumsiness of interpretation. That is not a criticism 
of those who had to draft the act. That is the failure of the 
government to continue the life of the select committee on 
corporation law so that it could complete the work with respect to 
the Corporations Act. It is necessitated because we do not have a 
Statutory Corporations Act which will say that every corporation 
incorporated by statute, such as this organization, will have 
these powers so that there will be a ready reference to it. That 
is something devoutly to be desired for purposes of statutory 
corporations. I appreciate Professor Burke bringing that to our 
attention. 


The second point is that the gobbledegook about "natural 
person," "not inconsistent with" and "for the purpose of carrying 
Out the objects of the association" is there for a very designed 
purpose. That designed purpose is to allow the Association of 
Professional Engineers of Ontario to continue its self-interest 
operations as if it were designed solely to advance the interest 
of its members, while placing on top of it the obligation to serve 
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the public interest. That is directly contrary to McRuer and 
directly contrary to all modern interpretations of professional-- 


Mr. Burke: And contrary to the minister on November 1/. 


Mr. Renwick: Of course. I consider the minister's 
statements in the same category as Holy Writ. They are there for 
the edification of persons but not to interfere at all with what 
they do in the practical, day-to-day living of the world. 


Mr. Burke: That is why I went to its origin, because I 
think that is what one can actually interpret. 


Oi Gap 28m 


Mr. Renwick: Yes. All I want to say is that I admire you 
for bringing these things to our attention. I equally admire the 
parliamentary assistant to the Attorney General, because there 
will not be any changes in these sections. 


The legal gobbledegook is there to hide the fact we are 
having a self-governing professional body which has, as an equal 
component of its responsibility to the public, an obligation to 
serve the particular interests of its members. Those two are so 
contradictory that the only way they could be brought in focus in 
a bill is to use the incomprehensible language of corporate theory. 


One could write a book on the origin of a statement such as, 
"For the purpose of carrying out its objects, the association has 
the capacity and the powers of a natural person." Most of us spent 
a good portion of our time in law school, in corporate law, 
learning the subtleties of the distinctions that were involved in 
that, 


All I am saying is they are there for very advised purposes. 
Those purposes are to perpetuate the contradiction that this 
Organization does two things: It serves the public interest and it 
serves the private interests of the members, each of them 
legitimate but totally contradictory and not to be contained in 
the same statute. We will never be able to convince the government 
to make that change in the bill, but I do appreciate the effort 
and the time you have taken to bring these matters forcibly to our 
attention. 


Mr. J. A. Taylor: You sound like a defeatist. You should 
not be a defeatist, Jim. 


Mr. Renwick: No, I am not. 


Mr. J. A. Taylor: What you are saying is perfectly 
logical. I would not think this statute was intended to enlarge 
the ambit of authority of the professional engineers' 
self-policing and self-regulating association. I would think it 
would be to delineate and define, to ensure that just those powers 
necessary to carty out those objects would be manifested in this 
piece of legislation. Otherwise, the association lends itself to 
criticism because it might tend to erode the objectivity that 
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surely must be intended to flow from a piece of legislation such 
asvtcnis. 


Mr. Renwick: I think you and I should write a book about 
thas: 


Mr. J. A. Taylor: I would assume what you say has been 
listened to carefully by the Attorney General. 


Mreo'Renwick :3o) an not fidefeatisti.v ile amvan eternal 
opeimrst:. 


Mr. J. A. Taylor: I would not be surprised if there 
might be some amendments coming forward. 


Mr. Chairman: I wonder, if you both wrote the book, 
whether you would make any money out of it, but that is something 
else. 


Mr. Renwick: We could sell it to each other. 


Mr. Chairman: Professor Burke, thank you again for 
appearing and for your interest. We know you have been with us all 
day. 


Mr. Burke: If I may spend one sentence on the 
interaction between Mr. Renwick and Mr. Taylor, I have given the 
major part of 25 years to help divest the profession of things 
that do not belong to it. Mr. Renwick made me exceedingly 
pessimistic that I had wasted all that time; Mr. Taylor gave me a 
small ray of hope. 


Mr. -Js/A. “Taylor: Hope springs eternal. 


Mr. Burke: I was wondering if I will have to wait for 
another 25 years for the next revision or if you can be prevailed 
upon to do it this time. 


RETAIL COUNCIL OF CANADA 


Mr. Chairman: The next witness is the Retail Council of 
Canada. Representing it is Mr. Alasdair McKichan, the president. 
You may begin whenever you so wish. 


Mr. McKichan: Mr. Chairman, I believe copies of my notes 


are being distributed. 


The Retail Council of Canada is pleased to have this 
opportunity to appear before the committee. As some members of the 
committee may know, we represent retailers who, among then, 
perform some 65 per cent of total retail store business in Canada, 
and a somewhat larger percentage within Ontario. Affiliated with 
the Retail Council of Canada are many of the specialist and 
regional retail associations. Our member companies occupy retail 
space as tenants and/or proprietors. They have ongoing needs to 
equip the space they occupy for retail purposes and have been in 
the habit of using various combinations of architects, engineers 
and store designers to achieve this purpose. 
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Our interest in the legislation now being discussed, and our 
comments on the bill for architects, which apply mutatis mutandis 
to the bill for engineers, are to attempt to ensure that 
management of the design process is not inhibited and economies of 
present arrangements are not diminished while, on the other hand, 
public safety and other considerations are preserved as a result 
of the prerogatives accorded under the new legislation. 


It has been the practice of many retailers to utilize store 
designers as their lead advisers in the modelling or remodelling 
of retail selling space. The designing of retail space has become 
more and more a specialty, involving as it does a comprehensive 
understanding of traffic flow, visual merchandising, store 
Operational requirements, marketing knowledge, psychology, as well 
as planning and the aesthetic elements of design. 


Many retailers have concluded that specialist store 
designers can offer them the most comprehensive and experienced 
range of such abilities. In parenthesis, there are not many in the 
other professions who have that unique range of interests and 
specialties. Often strong and continuing relationships have built 
up between particular retail firms and particular design 
consultants. Where engineering or architectural expertise and 
knowledge is required, it has been the practice in many cases for 
consultants to retain such professionals in an advisory capacity 
and to rely on them to provide the advice that is necessary for 
particular architectural or engineering functions. 


The system now in use appears to work satisfactorily and 
certainly provides efficient service as far as retail clients are 
concerned. In the designing and equipping of retail space, as you 
will understand, time is often of the essence. In high traffic 
locations, substantial rents require that retailers limit to the 
greatest extent the amount of time during which their stores are 
nonproductive. Easy and immediate access to a designer facilitates 
the rapid planning and completion of work. 


We are not aware of any difficulty or hazard presented by 
the present system. Where the structural integrity or safety of a 
building is involved, it is the practice of retail clients, 
designers and those public employees responsible for approving 
plans to require that the appropriate professional certification 
be achieved. 


We understand the effect of part of the new legislation will 
be to limit the store designer to performing services on his own 
account to space under the equivalent of 6,400 square feet or 600 
Square metres, and within this category to permit such operations 
only when the job does not involve penetration of a masonry fire 
wall or changes in common services shared with other occupiers of 
a larger building. Such provisions, it seems to members of this 
industry, are unduly restrictive if, as we believe, the current 
practice operates well and has not created public difficulty or 
inconvenience or, I would add, any hazard. 


Our recommendation is that the legislation be amended so 
that the status quo in relation to the situation of professional 
store designers is maintained, if necessary, clarifying the 
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obligation for them to retain engineering or architectural 
Services where such are a concomitant part of ensuring the 
integrity or safety of a building. 


All of which, Mr. Chairman, is respectfully submitted. 


Mr. Chairman: Thank you, Mr. McKichan. I believe Mr. 
Fram has a comment to make. 


Sede epi: 


Mr. Fram: I think your impression is wrong. We have had 
discussions essentially about this issue this afternoon. In terms 
of the issue that remains, it really relates to the nature of 
safety services and who offers those services in assembly or 
institutional buildings or those buildings that require, in terms 
of the architect-engineer relationship, the involvement of both 
professions. Apart from those safety features, nothing in either 
bill will affect the work of store designers. 


Mr. McKichan: Mc. Chairman, I guess our concern was that 
the bills together would in essence inhibit the use of a store 
designer as the lead consultant in any situation where there was 
any major attachment or breach of a bearing wall or other 
substantial part of the building. If you assure me that is not-- 


Mr. Fram: That is not the case. They can still be prime 
consultants, as they have been in the past. 


MesieMcKichan: skiir:tiway continue }:saifabtyisethe dintent 
that the consultants can still retain professional advice when 
necessary, it seems to me that assuages most of our concerns. 


Mc.) J. As Taylor: Both an engineer, and an architect, 
though. 


Mr. Gillies: Depending on the size. 


Mr. Fram: That is the situation we were discussing this 
afternoon. The provision of the architect-engineer agreement as 
embodied in these rules between an architect and an engineer, 
relates to who does the safety-related aspects which a 
professional has to do. Indeed, the practical answer is there will 
be many joint practice firms, even under this bill, and there will 
only be a need to retain one professional. 


We are still exploring methods to see if there are any ways 
of simplifying that answer, without totally destroying the effect 
of these years of work in terms of the interrelationship between 
the professions. That is again only in terms of who does the 
safety feature or the safety features, the structural problems and 
other safety issues required. That has nothing to do with who can 
be prime consultant and the other nonsafety-related designs of 
equipment, fixtures, nonload-bearing walls and all of the other 
necessary things in retail sales. 


Mr. McKichan: I guess our members were apprehensive that 
the legislation would oblige the hiring of two professionals when 
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in the past one performed the task completely adequately, and, it 
appears, without any hazard to public safety. We were also 
apprehensive that the particular professional conduct of either 
profession might strike at the developer, the developer being in 
the lead position and only agreeing to work for that individual or 
that firm if he was in a subservient position. 


Mr. Fram: Once again, we received assurance from the 
architects today that no such rules were contemplated and none 
exists. 


Mr. McKichan: If all of these considerations are met, 
the concerns Of my members are met. 


Mr. Chairman: Thank you, Mr. McKichan. We will now turn 
tomMray Gil Lies. 


Mr. MacQuarrie:) I> might) say) Mr. McKichan, .as Mr..Fram 
has suggested, one aspect of the situation is being actively 
considered by the ministry. 


Mr. Gillies: Mr. McKichan, I think my comments and 
questions were largely pre-empted by Mr. Fram and by the 
parliamentary assistant. I just encourage you to get hold of this 
afternoon's Hansard and read the discussion we had when the 
Association of Canadian Industrial Designers of Ontario was here. 


I suspect your point is won. I do not think the status quo 
for the retailers and their relationship with the industrial 
designers is going to change. However, what was very interesting 
to me this afternoon was that everybody was saying the status quo 
was going to remain, but there was very little agreement as to 
what the status quo was. 


I suspect that, aspersions and prejudice to nobody, a lot of 
the work done under the particular arrangements we have discussed 
was being done outside the old act and will continue to be done 
outside the new act. But if it works, do it. 


Mr. McKichan: I guess our concern in this situation is 
economy and efficiency, and if that is going to be equally met by 
the new legislation, our members are satisfied. 


Mr. Renwick: Mr. McKichan, I really appreciate the 
concise accuracy of the presentation you have made because it 
mirrors the very practical problems we have attempted at least to 
discuss and unravel this afternoon. 


I think the members of the committee appreciated this 
afternoon the content of your sentence, "It has been the practice 
of many retailers to utilize store designers as their lead 
advertisers in the modelling or remodelling of retail selling 


space. [I think the message got through that this is a significant 
and important industry. 


The second message that got through was on page 3: 


"We are not aware of any difficulty or hazard which is 
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presented by the present system. Where the structural integrity or 
safety of a building is involved, it is, as mentioned, the 
practice of retail clients, designers and those public employees 
responsible for approving plans to require that the appropriate 
professional certification be achieved." 


I think that is an extremely accurate assessment. The 
problem relates to the extent to which the economies of the 
operation will be affected by the degree to which one or more 
professions are involved in it, and that is the key to the 
problem, as we understood it. 


Then there is this additional problem with the exemption 
with respect to the 6,400 square feet. We understand that, if you 
are operating entirely within that confined space, no one has to 
consult within or without with any other profession, but there is 
freedom to do so. The question that is still very unclear in the 
act is, even if you fall within that exemption, what happens to 
you if you have to, as you state, carry out operations within this 
category when the job involves "penetration of a masonry firewall 
or changes in common services shared with other occupiers of a 
larger building." That point is not covered anywhere in the act, 
and I think it vitiates to a large extent the 6,400 square feet 
exemption so far as I can understand the problem. 


I thought the basic point--and you have said it much more 
politely than I tried to say it this afternoon--was that if we are 
not careful, we will be putting this industry out of business. 


You said at the top of page 2 that your interest in the 
legislation is to attempt to ensure that "management of the design 
process is not inhibited and economies of present arrangements are 
not diminished while public safety and other considerations are 
preserved.'' I think this is a superb statement of the very 
practical problems, to which legislation must bend rather than the 
other way, that the business has to bend to the legislation, 
because we will simply be putting people and a business out of 
work. 


It is a serious problem. We will be very interested in it. I 
am not as sanguine as the government's spokesmen are that the 
problems have been or can be solved. I think we are going to have 
real problems in the first week in March when they come to look at 
the solutions. I certainly hope the government, when it consults, 
would consult not only with the particular industry that is 
involved in these concerns in the professional organizations, but 
would consult with the retail council on this issue because of the 
excellence of the presentation. 


Mr. Chairman: There being no further questions for Mr. 
McKichan, on behalf of the committee I would like to thank him for 
appearing and presenting his brief. That brings us to the 
conclusion of this evening sitting. 

Mr. Renwick: So early? 


Mr. Chairman: Yes, and we will adjourn now until 
tomorrow morning at 10 a.m. 


The committee adjourned at 9:31 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 


The Vice-Chairman: I recognize a quorum. 


I should inform the committee, ladies and gentlemen, that 
the chairman is away this week. His wife had some elective surgery 
and ne is away with his wife. As vice-chairman, I will be sitting 
in for him for this week. 


At the request of the Liberal opposition, this week is to be 
spent on a total review of the white paper on the loan and trust 
corporations legislation. The committee will recall that we are 
sitting from 10 a.m. to 12:30 p.m., and between 2 p.m. and 4:30 
p.m. Tomorrow we are sitting only between 10 a.m. and 12:30 p.m. 


Having made those few comments, I will ask-- 


Moetbreithauptiijust onespointy Mr.@¢@hairmanyalitelt | 
should immediately upon the beginning of the hearings remind the 
members of the committee that I happen to be a director of a trust 
company, Income Trust Co., which is a federally chartered company 
witn its head office in Hamilton. I thought it prudent once again 
as we go through these matters to remind you all of that so there 
is no question raised as to any difficulties that might otherwise 
accrue. 


The Vice-Chairman: Thank you, Mr. Breithaupt. 


Having drawn those few comments to the committee's attention 
and Mr. Breithaupt having made his, perhaps the minister would 
care to proceed. 


Honki Movil pdteceMreriChairman,edislycouldsphave theidights 
on for a minute. This is not a Treasury spectacle, you know, you 
can relax. 


If I could ask the indulgence of the committee, I might make 
a comment before I get to my introductory remarks. 


You will recall that one of the major proposals in the white 
paper was the appointment of an assistant deputy minister to be in 
charge of all financial institutions within the ministry. I am 
pleased to announce to the committee that George McIntyre, who has 
been the assistant deputy minister in Treasury in charge of 
finance, and comptroller, is now on board with respect to that 
position and he is sitting with us today. 


George brings an extensive background in economics. As well, 
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he is a chartered accountant. He has had extensive experience in 
tne business community and was for a period of time a member of 
and president of the Ontario Institute of Chartered Accountants. 
We are very pleased tnat someone of the calibre and quality of 
George McIntyre has joined us as assistant deputy minister in 
cnarge of financial institutions. 


Mr. Chairman, it is my understanding of the procedure--from 
Mr. Breitnaupt, I believe it was--that when this committee met in 
the late fall, it wished to follow a week in which they would be 
briefed on the present Loan and Trust Corporations Act and how it 
would be affected by the proposals in the white paper on loan and 
trust corporations legislation and administration in Ontario. 


To provide the committee with this background information, I 
have asked my deputy minister and staff to prepare a presentation 
for the committee which will be done with the assistance of a 
series of slides. 


In preparing tnis material, some assumptions had to be made 
about content and about how the information would be most usefully 
presented to the committee. With respect to content, the 
presentation will include a historical review of the loan and 
trust industry in Ontario, including reference to those 
legislative features that are of significance to the committee's 
work. 


The review will then deal with the provisions of the present 
Loan and Trust Corporations Act, as it exists today. The proposals 
of the white paper will then be related to these provisions and, 
where appropriate, to the recommendations of the 1975 report of 
the select committee on company law on loan and trust corporations 
and to the amendments that were made in December 1982. 


Perhaps this is an appropriate time to comment on what I 
intend to do with respect to the recommendations of the 1975 
report. As noted on page 4 of the white paper: 


"The 1975 report of the select committee on company law on 
loan and trust corporations was also a valuable source of views 
and recommendations in the preparation of this paper and will be 
of particular importance in the preparation of legislation 
following consideration of this paper. That report was prepared 
before the onset of the unique economic and financial conditions 
of the 1979-82 period. It was thus not responsive to the problems 
whicn emerged during that period, nor to the abuses which were 
discovered and which require significant changes in legislation 
and administration." 


It is therefore my intention to deal with the 


recommendations of the 1975 report in the course of drafting the 
amendments to the Loan and Trust Corporations Act. In view of the 
fact that the raised legislation will almost certainly be referred 
to this or some other committee of the Legislature, my staff have 
proceeded on the assumption that, generally speaking, it would be 
more appropriate to deal with any issues arising out of the 1975 
report that are not directly related to the recommendations of the 
white paper at the time when that new legislation is reviewed. 
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I would like to emphasize to committee members that the 
purpose of this overview is to give the committee a perspective to 
assist it in evaluating the submissions to be made in the 
following weeks by various witnesses appearing before the 
committee and in evaluating the proposals of the white paper. 


LO: LOja@ams 


It will not be the purpose of this presentation to provide 
an immediate opportunity for debate on the merits of any of the 
proposals. In fact, I would ask that committee members, if they 
agree, restrict their questions to matters requiring clarification 
the particular issues at a later time. 


Obviously, we wish members to understand fully the matters 
being explained, but if we get into discussion on the merits of 
proposals at an early stage we may quickly run out of time, 
particularly tne time we have set aside for the overview. 


If there is any material we can reasonably make available to 
the committee that any of the members are aware of and that we may 
have overlooked, please let me know and we will do our best to 
provide it. 


In closing I would like to make one final observation. Much 
of the material we will be presenting is readily available in 
various documents previously distributed to the committee members. 
For those of you who served on the 1975 select committee or who 
have been able to find time to study the material, much of the 
presentation might seem unoriginal. We do not apologize for that, 
as it is our intention to reinforce and explain material 
previously distributed. It is not our intention to confuse the 
committee by a novel presentation that presents the same facts in 
entirely different settings. 


With your permission, Mr. Chairman, unless there are 


questions about what I have said so far, I will ask the deputy to 
commence the presentation. 


Mr. Crosbie: Mr. Chairman, I would like to start off 
these briefings this morning with a basic overview of the loan and 
trust industry in Ontario and across Canada. As the minister 
indicated, we will be using some slides to illustrate some of the 
information we will be putting before you. 


You will be hearing and seeing quite a few numbers. None of 
them is critically important in itself but, taken as a whole, we 
think they paint an impressive picture of an industry that is 
probably mucn larger and more important to the financial fabric of 
this country than some people may realize. Most of the figures and 
statistics used here are from the Canada Department of Insurance 
and the Trust Companies Association of Canada. 


In 1982, Canada's 77 deposit-taking trust companies 
administered more than $88.8 billion worth of assets, trusts and 
agency funds, and a further $37.7 billion was held in guaranteed 
certificates and term deposits. Currently 54 trust companies and 
34 loan corporations are registered to do business in Ontario, and 
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17 of the trust companies and eight of the loan corporations are 
actually incorporated in the province. 


Those trust companies operating here have taken in more than 
$34 billion trom the public in the form of deposits and guaranteed 
investment certificates. Out of that, Ontario-incorporated trust 
companies administered deposits of almost $7.8 billion by the end 
of 1981, or almost 22 per cent of all the guaranteed deposits and 
certificates under the control of trust companies in Canada in 
that year. 


Tne steady growth of trust companies in Canada over the last 
decade can easily be seen in this slide showing guaranteed funds 
as well as estate, trust and agency funds between 1973 and 1982. 
Deposits and guaranteed certificates have grown more than fourfold 
in the 10-year period, while estate, trust and agency funds under 
administration almost tripled. 


The next slide shows the growth pattern as seen in Ontario 
trust companies, with a peak of $7.8 billion in 1981 and a slight 
decline in 1982 reflecting the business recession of that year. 


The next slide will show the total mortgage loans approved 
by Canadian trust and mortgage corporations during 1980, 1981 and 
1982 as compared to the total mortgage loans approved by all 
Canadian lending institutions during those same years. 


One of the first observations one can make about these 
figures is that the impact of the recent recession can be seen in 
the general decline in new mortgages granted across the board. It 
can also be said that the dominant place they held in the mortgage 
market in earlier years has been eroded somewhat, mainly by 
chartered banks. To be exact, the industry's market share of 
residential mortgages fell from 65 per cent in 1971 to 54 per cent 
in 1982. This is not to say that trust companies have done poorly. 
On the contrary, asset growth indicates the difference has been 
made up through their increased diversification in services 
offered. 


Since the Second World War, trust companies and their 
related mortgage loan companies have played an increasingly 
important part in tnis country's financial marketplace. Their 
growth in assets has averaged more than 14 per cent per year since 
1950, retlecting a growth rate of more than 20 per cent per year 
in the late 1950s and early 1960s, when chartered banks had 
difficulty responding to a strong demand for mortgage loans 
because of regulatory restrictions on their mortgage lending 
activities. 


_ It was the removal of these restrictions in mortgage lending 
in the late 1960s that made banks more competitive in loans. 
Accordingly, the growth rate of trust company assets slowed 
somewhat through the course of the 1970s, but climbed again to as 
high as 1/ per cent per year in 1977 and 1978, before levelling 
again to a still impressive, although more modest, level. 


During the past few years, those companies specializing in 
long-term and fixed rate mortgages ran into some difficulty in the 


5 


face of rapidly rising interest rates. Profit margins on existing 
fixed rate mortgages were often eroded because these assets were 
not funded by term deposits and guaranteed investment certificates 
with corresponding interest rates, a problem commonly called 
mismatching. 


In general, the industry responded well to inflation and 
changing market conditions, but an unavoidable shift developed 
towards both shorter mortgage terms and the introduction of 
floating interest rates for other types of lending. At least as 
far as the Ontario-based industry is concerned, companies have 
responded effectively to the new competitive challenges and the 
suddenly distorted marketplace brought about by economic 
upheavals. In short, the industry nas weathered the storm and can 
be expected to continue to respond to these new factors in the 
immediate future. 


That same storm has been felt by all other financial 
institutions in Canada, including banks, credit unions and 
insurance companies, as well as by similar institutions in other 
jurisdictions. In the United States, for example, there were 42 
bank failures in 1982 and another 43 in the first 10 months of 
1983. I would point out that those rates compare to the average of 
approximately 12 failures per year that had been experienced 
between 1934 and the late 1970s. 


Although the specific reasons for each failure may vary, 
they demonstrate that a volatile and inflationary financial 
environment provides both temptations and opportunities to abandon 
the usual level of prudent behaviour required of financial 
institutions. 


Here in Canada, the industry has battened down the hatches 
to some extent, a process that included closing or absorbing some 
smaller operations and reducing the number of people employed in 
the field. This next slide shows how the number of full-time trust 
company employees across the country fell to just under 26,500 in 
1982, down by almost 1,900 from the previous year. 


You can also see that the number of real estate sales 
personnel employed in the 391 real estate offices operated by 
trust companies fell to just over 10,000 by the end of 1982, or 
almost 650 fewer than in 1981. 


Turning now to the area of deferred income plans and 
investment in common trusts under administration by members of the 
Trust Companies Association of Canada, we see the continuous rise 
in the value of registered pension plans under administration from 
Suet OVEr 07.2 -bDiletron in? 1973 to more than $3/eo0 billion in L9sZ. 
The total registered savings plan assets under administration 
during 1982 reacned almost $15.9 billion, compared to $7.4 billion 
under administration by chartered banks that same year. 


Tne grand total of assets under administration for all 
deferred income plans, including registered retirement savings 
plans and registered home ownership savings plans came to just 
OYEr o3).4.Di.lion in 1962, up virom just Over 645.1 Dillion a year 
earlier... 
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If we combine both trust company and bank assets regarding 
registered retirement savings plans alone, we can see the kind of 
enormous growth that has taken place over the last decade in this 
field. In the year ending March 1, 1983, more than 1.6 million new 
RRSPs were registered across Canada, with almost one million of 
them directly under trust company plans or other corporations 
acting through trust companies. 


WU. ale 


Also during calendar 1982, financial institutions in Canada 
registered more than 219,000 new RHOSPs. Of that total, more than 
50,000 were issued directly by trust companies and another 70,646 
were issued by other financial institutions acting through trust 
companies. In other words, trust companies issued more than half 
the total number of registrations. It should be understood that 
since late 1980 amendments to the Income Tax Act have allowed 
chartered banks to issue RHOSPs in their own right, but only 
through the vehicle of a deposit account. 


I do not want to go too far in putting slide after slide of 
comparative numbers on the screen for committee members. I think 
the point has already been made that trust companies are a 
critically important part of Canada's financial service. 


The next part of our presentation is certain background 
concepts of loan and trust companies and an overview of the 
history of that industry from its early days to the present. I 
would like to ask Mr. Ron Cooper of the ministry to make that part 
of the presentation. 


Are there any questions so far? 


Mr. Chairman: Are there questions to this time, 
gentlemen, members of the committee? Mr. Cooper. 


Mc. Cooper: Most of a trust company's assets and 
revenues derive from two basic classes of service: first, trustee 


and other traditional fiduciary services from which trust 
companies get their name, and second, financial intermediary or 
banking-type services. 


Trust companies are the only corporate entities in Canada 
allowed to exercise trustee powers. It is in this trustee or 
fiduciary role that they manage assets arising from wills or act 
as trustees for pension and deferred benefit plans. They can also 
act as corporate trustees for bond and debenture issues and as 
stock transfer agents. 


Revenues from the fiduciary and agency side of the business 
come from fees charged for services rendered. Revenues from the 
financial intermediary side of trust company activities derive 
from the difference between the rate of interest the firm can 
charge for loans and the rate of interest it must pay for deposits. 


Trust companies attract deposits either through the sale of 
guaranteed investment certificates or in the form of savings and 
demand deposits. It is in this role that a trust company acts as 
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principal, very much like a chartered bank. To a major extent, the 
money received through deposit-taking activities is invested in 
residential mortgages and in other loans and securities as 
specified by the provincial or federal legislation. 


Revenues from other financial services include commission 
and fees from real estate sales and management. In fact, some 
trust companies have become very important participants in the 
real estate field. 


There are some basic differences between trust companies and 
chartered banks which should be clearly understood from the 
outset: (1) Banks cannot offer trust services. (2) Trust companies 
cannot offer commercial banking services, such as factoring. (3) 
Trust companies must limit their liabilities to a certain approved 
multiple of their capital base. (4) There is a limit on the size 
of a trust company's personal loan business. 


(5) Banks lend to both individuals and corporations while, 
traditionally, trust companies lend primarily to individuals. (6) 
Banks are regulated exclusively by federal authorities under the 
Bank Act. Trust companies are regulated under the appropriate laws 
of the provincial or federal jurisdiction in which the company was 
incorporated. (7) Trust companies have no ready lender of last 
resort. Only chartered banks can turn to the Bank of Canada during 
an emergency. 


The key difference, however, between what may seem to the 
general public as essentially similar financial institutions is 
the unique fiduciary or trust role granted to trust companies. 


Before the advent of the trust company late in the last 
century, trusteeship functions were carried out by individuals 
such as lawyers, accountants, local agents and others with varying 
degrees of specialized expertise. It was the growing need for 
professional executors and long-term estate managers, corporate 
bond trustees, transfer agents, registrar receivers and 
liquidators that eventually led to trust company legislation in 
the first place. 


Individual trustees established their trustworthiness and 
reliability through long years of proven performance in the 
community. Later, when the first comprehensive trust companies 
legislation was enacted, in our case, the Ontario Trust Companies 
Act of 1897, applicants for corporate registration as a trust 
company had to prove that their fitness to discharge their unique 
duties was sufficient to command the confidence of the public. 
They also had to demonstrate that their registration would prove 
to be in the public's best interests. 


These first general statutes illustrate the original 
emphasis placed on the role of the trust company as a provider of 
specialized services rather than as a financial intermediary. 
These new corporate entities took on the role once granted solely 
to professional individuals. It was a heavy responsibility to 
shoulder in 1897 and no less today in 1984. 


I would like to expand for a moment on this concept of 
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trust. The traditional view of English law has been that a trust 
is a confidence reposed in a person with respect to property of 
which that person, the trustee, has possession with the intent 
that it will be held for the benefit of another. Accordingly, a 
trustee has a duty to act with fidelity and diligence in all his 
dealings with the trust property and with the trust beneficiary. 


Under this traditional view, the courts had full 
jurisdiction over the conduct and conscience of the trusteee. 
Since a corporation has neither conscience nor a responsibility, 
at least not in the same way as does an individual, the concept of 
a trust company was generally resisted in the English-speaking 
countries well into the 19th century. 


While trust companies remain the only corporate entities 
with such trustee powers, their charters do not confine them 
specifically to the trustee business alone. From this original 
base, they have steadily broadened their range of personal and 
corporate financial services, the main area of expansion being the 
acceptance of deposits and the granting of mortgage loans. It 
bears repeating that what sets trust companies apart from being 
just another form of bank is their exclusive cotporate role in 
administering trust assets. 


Maintaining this character and image of trustees has proven 
to be important even in the trust industry's financial 
intermediary activities. The concept of fidelity and diligence, 
which had always been at the core of the traditional legal view of 
the trustee, seems to have attached itself, at least in the public 
mind, to all trust company activities including their banking 
services. 


Their special trust function has resulted in otherwise small 
firms having a level of prestige that has become extremely prized 
and accordingly has set a high standard of conduct for trust 
companies to observe. 


It must also be emphasized that the role of trusteeship has 
ensured that they continue to be cegulated by the provinces. There 
is little doubt that if they had evolved into little more than 
banking institutions, trust companies would likely be included 
under the federal Bank Act for the simple reason that banking was 
an acea of legislation reserved for the federal government under 
the British North America Act. Trust legislation, on the other 
hand, is legislation in respect of property and civil rights and 
is an acea of provincial responsibility under the British North 
America Act. 


To place these remarks in some context, it would be useful 
to briefly review the history of the trust and loan industry in 
Ontario from its beginnings in the last century through to the 
current white paper. To do this, I have drawn heavily from the 
historical overview contained in the 1975 report on loan and trust 
corporations by the select committee on company law. 


Corporate trustees were first permitted in this province in 
1872 when the Toronto General Trust Co. was incorporated by a 
special act of the Ontario Legislature. Even so, the company did 
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not begin actual operations until a full decade later, in the same 
year that the Legislature amended the Joint Stock Companies 
Letters Patent Act to make specific provision for incorporation of 
trust companies. Nine years after that, in 1891, trust companies 
were authorized to act alone as trustees in High Court matters. 


10:30) aim. 


The Ontario Trust Companies Act of 1897 represented the 
first legislative effort to create a comprehensive trust company 
statute. It was under this 1897 law that applicants for 
incorporation by letters patent had to first prove their fitness 
to do the job and to command the confidence of the general public. 


No provision was made in any of the legislation to allow 
trust companies to accept deposits, and the issue of debentures 
was forbidden. The regulatory system was simple, allowing the High 
Court to investigate the affairs of trust companies when deemed 
necessary. The paid-up capital stock had to be $100,000 before 
letters patent could be issued. 


It is interesting to note that at this point, almost a 
century ago, legislators were concerned with many of the same 
issues that affect us today: the decision-making discretion to be 
exercised upon incorporation, the protection of clients through 
adequate capitalization, concerns about borrowing and investment 
powers and the manner of industry regulation. . 


Before I jump ahead another 15 years to passage of the 
combined Loan and Trust Corporations Act, I should point out that 
the historical basis for loan company legislation dates back even 
further than that. of trust companies. In their earliest form what 
we now call loan corporations were called building societies. They 
were developed in the latter part of the 18th century in Britain 
to allow members to accumulate capital for the purchase of housing. 


In 1846 the Building Societies Act was passed to provide for 
the establishment of building societies in Canada west, otherwise 
now known as Ontario. These societies raised money through the 
sale of shares on a monthly instalment basis to their own members. 
The funds raised were to be used for the sole purpose of enabling 
members to receive amounts up to the value of their shares in 
order to buy or build a house or other real property. The money 
lent to a member, to a maximum of the value of shares held, was 
secured by a mortgage on the property. 


The early societies were intended to be temporary 
self-liquidating organizations, but in practice they tended to add 
new members as the needs of the original members were met. The 
first evolution of a permanent society occurred in 1855, when the 
Farmers and Mechanics Building Society amalgamated with the 
Toronto Building Society to form the Canada Permanent Building and 
Savings Society, the forerunner of Canada Permanent Mortgage Corp. 


Statutory recognition of the societies followed with passage 
of the Building Societies Act of 1859. Within a relatively short 
period of time these simple artisan societies had evolved into 
professional, permanent financial institutions. The Permanent 
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Building Societies Act in 1875 for the first time allowed 
societies to lend money to nonmembers to purchase mortgages and to 
invest in government securities. It also permitted societies to 
borrow money through the issuance of debentures. At the same time 
the 1875 legislation provided for the first regulatory authority 
over the lending institutions by granting power to the provincial 
Treasurer to stay the conduct of a society's business in the event 
ot improper management. 


Tne Loan Companies Act followed in 1891 in an attempt to 
regulate all other forms of loan-making institutions. In 1897 the 
Loan Corporations Act consolidated the law regarding loan 
companies and building societies and repealed the earlier 
legislation. This was the period when the relative importance of 
loan corporations as Canadian financial institutions reached its 
highest level. During the 1890s loan corporations succeeded in 
acquiring 24 per cent of all assets administered by financial 
intermediaries in Canada. 


For the next 50 years loan companies went into steady 
decline until by 1944, the lowest point in their history, they 
controlled only two per cent of the market. The reasons for this 
decline are complex, but are related mainly to their practice of 
raising capital through the sale of debentures in Great Britain 
rather than in Canada. The First World War and differing interest 
rates on opposite sides of the Atlantic tended to dry up this 
source of funding, and by the time the industry began to focus on 
native depositors and debenture buyers, other financial 
institutions had moved up and were already competing for the 
available funds in the local market. 


As I indicated earlier, the Ontario Trust Companies Act and 
the Loan Corporations Act were both repealed in 1912 and replaced 
with the Loan and Trust Corporations Act. This merging of the two 
acts came in recognition of the fact that trust companies were 
broadening their activities beyond the simple provision of trustee 
services and, like loan companies, had entered into the field of 
financial intermediation. 


The new statute permanently established the conceptual basis 
for the trust company's role in our current financial system. 
Although trust companies were still prohibited from borrowing 
money by taking in deposits or issuing debentures, they were 
authorized to accept money as trustees for investment. In 1921 an 
amendment to the act permitted them to accept deposits for 
investment as trust funds. Tnis was extended to allow trust 
companies to guarantee repayment of the moneys received and to 
guarantee payment of a fixed rate of interest on those funds. It 
also allowed them to retain any interest earned by the company 
above the agreed rate. 


With this expansion of the traditional concept of 
trusteeship, the path was open for trust companies to pursue their 
alternative function. as financial intermediaries. Trusteeship 
services have continued to expand since the close of the last 
century, a trend accelerated by Canadian industry adopting public 
financing as a source of funds, a move which carried with it an 


ever-increasing need for the services of corporate trustees for 
bond issues, stock transfer agencies and so. 


De 


More recently, the concept of the trustee as a supplier of 
services has been enlarged even further witn trust company 
expansion into specialized areas such as real estate. Even more 
impressive was the increase in financial intermediation services 
offered by trust companies. As company funds and guaranteed funds 
increased, trust companies faced the problem of choosing 
investments, particularly ones which would match funds accepted on 
a demand or snort-term basis. Such secure, short-term investments 
were prescribed within provisions of the act. 


Longer-term deposits have been generally matched with more 
fixed investments, mostly in the mortgage field. It is easier to 
understand why trust companies became the principal source of 
residential mortgage funds among private lenders. The traditional 
trustee concept has proved to be flexible enough to enable trust 
companies to provide further services, such as those of the 
pension trustee, investment fund trustee, and trustee of 
registered retirement savings plans and registered home ownership 
Savings plans. 


The trust company of today usually stresses the provision of 
a wide range of loan services and investment facilities for 
consumers, a development that has been enhanced by the 
establishment of branch office networks on a regional, provincial 
or country-wide basis. The original Loan and Trust Corporations 
Act of 1912 has been amended by the Legislature many times over 
the years, but from the outset it is important to understand that 
it remains both an incorporation and a registration statute. 


Moraes. held: navecwo questions. Mr. Cooper." in 
your delineation at the beginning on the difference between loan 
and trust companies and banks, you did not mention the way the 
corporation was held and the problem at the bank level that only 
10 per cent of the shares can be held by any one group or 
individual. Part of the current problem we have is that a loan and 
trust company can be controlled by one individual. Is there any 
reason for your leaving out that difference? 


Mr. Cooper: No. The intention of this overview was to 
give you some insight as to how trust companies have developed. 
The issue you have discussed will come up later in the day and 


certainly over the following weeks. That was the simple reason for 
pe. 


Mr. Crosbie: I can comment further on that. The list of 
differences enumerated dealt with services rather than with the 
Organizational structure. Once you get into the organizational 
structure, there are quite significant differences between the two 
types of organization. 


FOSaGO a.m’. 


Mr. T. P. Reid: I have one further question. We went 
through this in another committee last week. As I understand what 
you have told us, basically the loan and trust companies have 
grown up to service a need that was not otherwise being serviced 


Dy tne banks because of legislation or the fact the banks did not 
want to do it. That is why they have grown in the way they have 
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and expanded into some of the other services industries that were 
being provided by banks. 


Mr. Cooper: That is right. With the trust companies, the 
fiduciary is-- 


Mr. T. P. Reid: Named exclusively. 
Mr. Cooper: Yes. 


Mr. Cassidy: You mentioned the concept of fidelity and 
diligence did seem to be attached from the beginning in the public 
mind, but I am not sure whether you can bring that up to date. Are 
there any legal or administrative thoughts about what that means 
today, and whether that is a fiction in the public mind or whether 
it is appropriate for that kind of expectation to be attached, not 
only to the trust operations of trust companies but also to their 
Operations as near banks? 


Mr. Cooper: That terminology and concept came from the 
trust and fiduciary aspect of the business they have undertaken. I 
do not think it is wrong for that to carry forward even today. In 
terms of the way the statute is structured, when a trust company 
receives deposits or debentures, that money is held with a 


statutory form of trust. I believe that concept carries forward 
today. 


Mr. Crosbie: 1 would agree the concept has carried 
forward. One of the concepts that causes us considerable concern, 
wnich arises out of the fact that trust companies have been 
licensed to carry on business, is that when it is registered as a 
trust company, it is not required to provide trust services. It 
can be carrying on basically as a loan company, but the public is 
going in to deal with a trust company. In the white paper you will 
see comments to the effect that we feel there is a necessity to 
ensure that people trading under that aura of a trust company 
name, with all the diligence and fidelity that is inherent in it, 
must conduct all their operations to a high standard. 


Obviously, there are certain legal principles that apply to 
a trustee that do not apply to the nontrust operations, but we are 
concerned about the capacity of a person to be drawn into a trust 
company because of some concept of that kind, who is then sold a 
different type of financial instrument that may not be subject to 
tne Canada Deposit Insurance Corp. guarantee, for example. There 
are issues of that kind which have to be addressed. 


Mr. Cassidy: Has an analysis of the number of Ontario 
trust companies which do not offer trust services been prepared? 
Will we see that later? 


Mr. Crosbie: No. We do not have it in terms of how many 
do not provide trust services because a lot of them may provide a 
minimal number such as registered retirement savings plans and 
that typeof, service..That.dis wechnicallys a. trust, jareaiie ormzcan, be. 


Mr. Cassidy: I had another similar question. As I 
understand it, the Loan and Trust Corporations Act puts less 
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obligation of diligence on the directors of the company than that 
which now exists under the Business Corporations Act with respect 
to corporations in the province generally. Is that correct? 


Mr. Crosbie: The Business Corporations Act was 
amended--Mr. Cooper is an expert in this area--a couple of years 
ago. The standards on the directors were changed. It would be the 
intent in the revision of this act to look at that issue. 


Mr. Cassidy: Prior to that, if there was any remarkable 
difference between the required standard for directors of trust 
companies and that of corporations generally, it was even prior to 
the Business Corporations Act--the Loan and Trust Corporations Act 
was somewhat weaker rather than stronger. It is definitely weaker 
now because of the Business Corporations Act. Is that correct? 


Mr. Crosbie: You have to look at the law of trust before 
you answer that question, whether the directors of a trust company 
in law would not have a heavier onus placed upon them because of 
their trustee relationship. It was not necessarily spelled out in 
the act: 


Mr. Cassidy: I am just asking whether we will get some 
analysis of that or perhaps some of the material, or has it been 
for a long time that the trust obligation-- 


Mr. Crosbie: We could review that and have that prepared 
for you. 


Mr. Cassidy: --which Mr. Cooper spoke about, although it 
existed in the public mind, was not responded to by any 
corresponding legal obligation either in the law of trust or in 
the law passed by the Legislature which laid down any special 
duties on trust company operations? 


Mr. Thompson: Mr. Cassidy, the point is that the Loan 
and Trust Corporations Act does not have a statutory provision 
whereas the Business Corporations Act does. As part of our 
deliberations, we would propose that a statutory duty be advanced 
Sar its 


The reliance has been on the common law obligation of trust, 
particularly on the directors and particularly in the 
administration of estates where they are subject to the purview of 
the surrogate court, which over the years has affixed 
responsibility on trustees. We think the time has come to share 
your view that it is time to put this in the statute and create a 
special form of duty for directors. 


Mr. Cassidy: If I am correct, what I am saying is that 
even prior to the amendments to the Business Corporations Act, or 
the passage of that act, there were statutory duties on directors 
laid out in the companies act or whatever it was called in 
Ontario, whereas there were no statutory duties laid upon 
directors of trust companies in the Loan and Trust Corporations 
Ret. isvthatecenrec&? 
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Mr. Thompson: The act did not expressly have a standard, 
but there was a common law standard. 


Mr. Cassidy: But the common law standard would apply to 
operations when people were working in a fiduciary capacity. 


MT. Thompson: Yes. 


Mr. Cassidy: What proportion of the activity of trust 
companies, or (inaudible) trust companies came from activities 
tnat were nonfiduciary? 


Mr. Thompson: Going back to your original question, this 
is something I think is very important, the question of the trust 
concept. Under the federal proposals for amendment to the Loan and 
Trust Corporations Act they intended to take away this trust 
responsibility, if we can call it such, over the banking or 
intermediary business of the trust company and leave it on a 
debtor and creditor relationship in the same manner the banks have. 


In our examination of the white paper, we did not accept 
that view and felt the trust concept was better. I think it 
follows from that that if we are maintaining the position there is 
a trust relationship, we should follow along through with an 
expressed statutory definition of what the duties of directors are 
in administering that trust. 


Mr. Cassidy: What I am driving at is this: The deputy 
minister, Mr. Crosbie, has said that under the conditions of the 
early 1980s, which were volatile and those kinds of things, to 
some extent there was both opportunity and temptation to play 
games by people running trust companies--the directors of trust 
companies or the people in charge. 


Those games basically were played not in the trust area but 
in the nontrust operations. What I think I am hearing is that, 
although there was ample time to have done something about this, 
in fact there were neither statutory nor common law real 
restrictions on what those directors did when they acted in an 
untrustworthy type of way with inflation of mortgages, mortgage 
evaluations and other things like that which, by any conventional 
standards, was playing pretty fast and loose with people's money. 


Mr. Crosbie: Mr. Cassidy, I was not trying to avoid your 
question when I hesitated in answering it directly. I think I can 
agree with you there is not the same specific definition. As Mr. 
Thompson has said, we do not have a definition of the standard 
conduct of directors in the Loan and Trust Corporations Act as we 
have in the new Business Corporations Act. The point I was trying 
to make-- 


Mr. Cassidy: Or in the old act. 
bOs 5048 am 


Mr. Crosbie: No, but in the old act it is not®acedrate 
to say there are no obligations or standards set on the directors. 
Tne act is full of provisions that relate to borrowing and lending 
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relationships and reporting requirements that affect the 
directors, but not specifically in terms of a precise section 
saying, "This is the standard of conduct for directors," or 'Here 
is the standard." I agree with you on that point. I just did not 
want to concede that there is nothing in the act governing the 
directors. 


Mr. Cassidy: But the problem with the adherence to 
régulations is a bit like telling my kid to get in by midnight, so 
he comes in by midnight and goes out the back door and stays out 
for another two hours. He has adhered to the regulation but not to 
ehe*spipterolsit \ 


Hon. Mr. Elgie: We are not here to discuss you as a 
parent, Michael. 


Mr. Cassidy: You see the point I am making. 
Mr. Crosbie: Yes. 


Mr.aCassidyssIt seems=to: me; mtherefore,,thatethestrust 
concept was not put in a way that when these fast operators came 
along you could nail them with it because, in fact, even in the 
common law it did not give Mr. Thompson and his people any real 
equipment to go and say: "God damn it, I do not care what you say 
in terms of the technicalities. This is not the way a trust 
company operates." 


Mr. Thompson: Oh, I tnink we said that, Michael. 


Mr. Crosbie: I think you must recognize, too, that when 
a trust company receives deposits it receives them in trust. So 
when you made the comment earlier that the activities or 
irregularities did not take place in the trust area, I agree if 
you mean the estates trusts and agency matters, but all the assets 
of a trust company are taken in as trusts. 


Mr. Breithaupt: I would just reinforce the theme that 
Mr. Cassidy has raised. Certainly, in many of the trust 
corporations that are incorporated under Ontario law particularly, 
several persons will have a large and substantial interest or 
investment in the number of shares and there will be other members 
of the board of directors who will likely have a more nominal 
interest. It would be most worth while if the duties and 
expectations of directors were highlighted statutorially so that a 
new person becoming a director of a company would have the 
opportunity to refresh himself or herself as to just what is 
expected. 


In the absence of that approach, there could be a tendency 
that might well occur that the two or three persons having a large 
financial interest would, in effect, run the operation and the 
board of directors would be a much more nominal kind of commitment 
and a rubber-stamp sort of approach that may have led to the 
attitudes and backgrounds which have allowed some of the problems 
that have brought us all here today to attempt to resolve. 


Where directors can be readily appointed without a 
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particular financial stake in an institution and where a board or 
executive committees of that board meet rarely, then the 
difficulties and opportunities for problems and some of the 
activities that have led to all this have a greater opportunity to 
OGCUES 


I would encourage setting out in a somewhat more particular 
manner the expectations of directors' responsibilities within the 
statute. It may well be that our federal friends may choose to use 
the same kind of pattern. If they do so that will be just fine, 
but even if they do not, someone becoming a director of a federal 
company will at least have another opportunity to see the kinds of 
things that are expected for a company that operates within 
Ontario, whether it is incorporated in Ontario or not. I think it 
will be a healthy step and I think Mr. Cassidy is completely on 
the right track there. 


The Vice-Chairman: Let it be seen that the minister and 
the deputy are somewhat shaking their heads in unison. 


Hon. Mresblgierg Oh, onoghwemazrees 


Mr. Gillies: Just following on Mr. Breithaupt's point, I 
wonder if there might be any helpful comparisons that the ministry 
could dredge up for us in terms of, say, the responsibilities 
delineated for the directors of a British building society or 
trust officers in other jurisdictions. I think that might be 
helpful for us to look at. 


Hon. Mr. Elgie: Of course, they are in the midst of a 
massive overhaul in the United Kingdom following some problems. 


The Vice-Chairman: It has been indicated, Mr. Gillies, 


that as much as can be provided certainly will be provided by the 
ministry and its staff. 


Hon. Mr. Elgie: There is a recent headline about the 
building societies in Britain. 


Mr. Crosbie: After a four-year investigation they took 
Over one of the largest building societies in London. 


Hon. Mr. Elgie: ''Took possession and control," I think 
the phrase is. 


Mr. Gillies: Perhaps we should send them our criteria. 


Mr. Breithaupt: It may be necessary. 
Hon. Mr. Elgie: Yes, it may be. 


Mr. Crosbie: The committee should investigate it. 


This brings me. to the point in our review where it is 
appropriate to look at the existing provisions of the Loan and 
Trust Corporations Act. Having been asked to provide an overview 
of this act to the committee, we were faced with some 
difficulties. Not the least of these is the fact that the act is 
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139 printed pages in length, and that does not include the 
regulations. Many of those pages are written in very complex 
language. 


We considered the advisability of following the format of 
the 1975 select committee report, but concluded that it would 
further complicate the presentation if as part of this 
introductory overview we involved the committee in a 
reconsideration of the recommendations of that report. 


On this basis we have prepared an outline of the act that 
provides an overview as the act is written at present, with the 
intent that the overview will assist the members in putting other 
comments and presentations they will be hearing into a context 
related to the existing act. We realize that in taking this route 
we will be presenting a considerable amount of material, and it is 
material that cannot be readily digested or easily remembered. As 
has been mentioned, in many respects it is already set out in the 
1975 report in a slightly different manner. 


We hope we have made the right decision. We believe our 
presentation will prove to be a useful exercise, and maybe some of 
the comments you hear this morning will trigger a response or 
remind you of provisions when you hear other presentations. 


To assist you in following this presentation on the act, we 
will have an index to my comments, which will be shown on the 
slide here, and as we go through the act the specific provisions 
being spoken about will be shown on the other slide. This will 
keep you in touch with just where we are in the presentation. 


With those introductory remarks, I would now like to outline 
in general terms the provisions of the present Loan and Trust 
Corporations Act. As you will recall, the present act combines the 
law relating to loan corporations and trust companies. In the 
process of combining these two areas of law a title was created 
for the act that I think is a bit misleading. There is no such 
thing in Ontario as a loan and trust corporation; the institution 
is either a loan corporation or a trust company. For the sake of 
convenience the draftsman has chosen to use the word "corporation" 
throughout the act to mean either a loan corporation or a trust 
company. Where provisions of the act relate specifically to a loan 
corporation, that precise language is used; similarly, when they 
want to refer directly to a trust company, that is the language 
used. 


Since the act must also deal with federally and 
extraprovincially incorporated corporations that wish to carry on 
business in Ontario, definitions have been included to identify a 
provincial corporation, which obviously means a corporation 
incorporated under the law of Ontario, and an extraprovincial 
corporation, meaning a corporation not incorporated under the law 
of Ontario. The act also defines a registered corporation, which 
means a loan corporation or a trust company that has been 
registered under the act and is therefore entitled to do business 
in Ontario. 


Al 85s 
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Certain provisions of the act--for example, those dealing 
with the process of incorporation--apply only to provincial 
corporations, while other provisions--for example, those relating 
to tne keeping of books--apply only to registered corporations 
having their head office in Ontario. 


Tne next part is the incorporation of loan corporations and 
trust companies. Sections 4 to 18 of the act set out the procedure 
for incorporating a loan corporation or a trust company in 
Ontario. An application for incorporation is made by a petition to 
the Lieutenant Governor in Council through the minister and in a 
practical sense is delivered to the registrar. 


The application must be made by at least five persons who 
constitute themselves as a provisional corporation and who have 
subscribed at least $1,000 each. At least $1 million in cash must 
be subscribed and on deposit in a chartered bank. A copy of the 
proposed bylaws governing the company must also be forwarded and 
they are subject to review and amendment by the minister. 


A grant of incorporation is made by letters patent. Section 
17 of the act sets out certain requirements for incorporation and 
for reasons lost in the history of the drafting of the act the 
section refers to a trust or loan company. The requirements are 
that it must be shown to the satisfaction of the Lieutenant 
Governor in Council that: 


"(1) ...in the locality in which the head office of the 
proposed company is to be situate, there exists a public necessity 


for a trust or loan company or for an additional trust or loan 
company. 


"(2) ...the fitness of the applicants to discharge the 
duties of a trust or loan company is such as to command the 
confidence of the public and that the public convenience and 
advantage will be promoted by granting to the company the powers 
applied for." 


It is worth noting that until Bill 212, An Act to amend the 
Loan and Trust Corporations Act, was passed in December 1982, 
there were no comparable tests of fitness for persons acquiring 
control of an existing loan corporation or trust company. When 
Bill 212 was brought forward to deal with this problem of the lack 
of control over the transfer of ownership, the general test set 
out in section 17 of the act was codified to some extent. 


The provisions of Bill 212, which are now found in 


subsection 81(7) of re-enacted section 81 of the act are as 
follows: 


"The registrar may refuse his consent under subsection 
(1)""--that is, to a transfer of shares--"where, in his opinion, it 
would be in the public interest to do so and without limiting the 
generality of the foregoing the registrar may refuse his consent 
where the shareholder or holding company or any person associated 
with the shareholder or holding company, 


"(a) is or has been bankrupt; 
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"(b) has been convicted of a criminal offence, an offence 
under this act or an offence under the Securities Act; 


"(c) is or has been subject to a cease trading order under 
the Securities Act; or 


"(d) is under examination under section 152." 


It would appear logical to make section 17 and subsection 
81(7) of the act consistent. 


Mortgage investment company: Returning to the general 
outline of the act, sections 19 to 26 deal with a loan corporation 
tnat has been designated a mortgage investment company, but I 
would like to return to these sections later when we reach other 
sections applying specifically to loan corporations. I would like 
to continue with the general incorporation proceedings. The next 
section is the statutory and general meetings of shareholders. 


Mr. Cassidy: Excuse me. Rather than go for a full hour 
and then invite questions, could you find one or two appropriate 
places to pause to see if there are questions? 


Mr. Crosbie: Surely. 


The Vice-Chairman: I am sorry. If you had so indicated, 
Mr. Cassidy, we usually try to be relatively easy in that 
direction, so the committee members could interject with a 
question. . 


Mr. Crosbie: Mr. Chairman, if I may suggest, my 
presentation is broken up into parts of the act. Would it be 
acceptable to have questions at the end of each part? 


Mrs Cassidy? Yes. That, will, be fine, if yourwill 
indicate when, such as every five or 10 minutes. 


Mr. Crosbie: Is there anything you would like to 
question so far? 


Mr. Cassidy: I can do it now or when you indicate. 
Mr. Crosbie: I am easy. 


Mr. Cassidy: My two questions are: Although there are 
those tests of not being bankrupt and that kind of thing, is there 
any specific test for fitness? That is perhaps a more vaguely 
defined concept, but I remember the 19- or 21-year-old who was 


basically prevented from taking over Dominion Trust, I think it 
was. 


Mr. Crosbie: To date, we have not codified anything in 
the act on specific tests of personal fitness. We put in the 
general test of public interest. Now whether one could argue that 
a young person with no business experience is an inappropriate 
chief executive officer of the trust company falls, I think, under 
the public interest. 
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Mr. T. P. Reid: You should meet some of those cabinet 
ministers. 


Mr. Crosbie: I think this point is going to come out 
wnen we discuss this. You could have a situation where the owners 
of the corporation's shares have no technical capacity to operate 
a trust company, but they have hired expert staff. I think you 
would nave to be careful to not set up a criterion that prevents a 
person from owning a trust company just because he does not have 
tne technical skills to run it. 


Mr. Cassidy: The second point is that neither the 
amendments nor the original act provide the authorities with the 
ability to look into whether these people are worthy of our 
confidence. You used the phrase "when the company is being formed 
under section 17, there has to be some demonstration that these 
people are worthy of confidence." 


Mr. Crosbie: Yes. 


Mr. Cassidy: Having seen incidents where people 
certainly prove themselves no longer worthy of confidence, none 
the less there is no test in the law by which the registrar, for 
example, can say, "This particular firm is no longer worthy of 
confidence.'' Once you get in the front door, the test of being 
worthy of confidence is no longer applicable. Is that right? 


Mr. Crosbie: Yes, at present. 


Mr. Thompson: Except under the new amendment of last 
December 21. 


Mr. Cassidy: That is for the transfer of ownership? 
Mr. Thompson: The transfer of ownership, yes. 


Mr. Cassidy: Once the amendment has taken place, even if 
you were okay when you took over the company but then you begin to 
act in a way which brings the company into disrepute or something 
like that, you cannot be gotten rid of because you are undermining 
public confidence in trust companies? 


Mr. Crosbie: I think the test you brought into this of 
does that activity reflect on the economic or financial condition 
of the company is valid. For example, through the owner's 
inappropriate activity the company loses business, and its 
liquidity, capital or whatever is affected in some way. But I 
suppose you get into a very difficult area if you apply some sort 
of judgement on somebody's moral behaviour by asking if it makes 


him unsuitable to own a trust company. It is a totally unrelated 
area. 


Mr. Cassidy: Presumably, what he does in his private 
life is irrelevant. 


Mr. Crosbie: Exactly. I think once you are in there 
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running the company, a key criterion is going to be how well the 
company is run. 


The Vice-Chairman: Any other questions at this point 
before Mr. Crosbie proceeds? 


Mr. Crosbie: Sections 27 to 32 outline the procedures 
and requirements for the initial statutory meeting of shareholders 
and subseguent general and annual meetings. 


Proxies: Sections 33 to 41 deal with the form, the use and 
solicitation of proxies. It is interesting to note that it is the 
Ontario Securities Commission and not the registrar that has been 
given the power under the Loan and Trust Corporations Act to grant 
exemptions from certain provisions relating to proxies. 


Mr. Boudria: Excuse me. Why is that? 


Mr. Thompson: To put them under a common standard for 
proxy solicitation for all corporations in Ontario. To put them 
under sort of one roof in that particular area, because the main 
thrust of the Loan and Trust Corporations Act has been towards the 
protection of the depositors and not necessarily the shareholders. 


Ons;10 aivm? 


Mr. Crosbie: We are faced with something here that will 
come up in a number of other areas. As the 1975 select committee 
report pointed out, there was a desire or a need to make the Loan 
and Trust Corporations Act parallel or consistent with the current 
legislative thinking for business corporations. Because this is 
not only a registration act but also an incorporation act, it does 
include a number of legislative provisions relating to 
incorporation and there is a need to make it uniform. 


One of the ways the unformity was introduced here on 
proxies, and on the next slide, which deals with insider trading, 
was to refer it to the securities commission, because that is 
their forte. It brought into the situation a group of people who 
were very experienced in dealing with these issues instead of 
trying to create within the loan and trust administration a 
parallel capacity to do what the securities commission is already 
Set up to do quite well. 


Turning, then, to insider trading, which is sections 42 to 
48 of the act, this also, as I said, involves the Ontario 
Securities Commission and sets out rules to govern insider trading 
in loan corporations and trust companies. These sections require 
the filing of reports by insiders of any change in their ownership 
of or control over capital securities of a loan corporation or 
trust company, and they create a liability for insiders to 
compensate persons for any direct loss suffered as a result of the 
use of confidential information. They also make the insider 
accountable to the corporation for any direct benefit or advantage 
received as a result of an improper insider transaction. In this 
regard the High Court may require the Ontario Securities 
Commission to commence or continue an action on behalf of the 
corporation to enforce the liability of an insider. 
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The next section is on bylaws, sections 49 to 55. They set 
out procedures for making, recording, inspecting, reproducing, 
amending, varying and repealing bylaws. I think they are fairly 
standard provisions. 


The next area is directors, and sections 56 to 69 deal with 
the term of office, election, qualifications, retirement, 
remuneration and other powers of directors. This portion of the 
act also deals with the election of a president or one or more 
vice-presidents and the establishment of an executive committee. 
Provision is also made for the appointment of officers, such as 
the secretary or the treasurer. Directors are prohibited from 
declaring or paying any dividend or bonus when the corporation is 
insolvent, and tne directors are made liable for up to one year's 
wages of a corporation's labourers, servants and apprentices, with 
certain qualifications. 


Are there any questions about the directors? 


Shares, calls on capital stock: Sections 70 to 87 of the act 
set out the procedures and liabilities where an amount unpaid on a 
share is called. Where the whole amount payable to a corporation 
for shares has not been paid, the snares cannot be transferred 
without the consent of the directors. If they allow them to be 
transterred to a person who is not apparently of sufficient means 
to pay fully for the shares, the directors may become personally 
liable for the unpaid balance. 


Rules are also set out to determine when a person is a 
nonresident and also what constitutes a voting share, who are 
associated shareholders and what is deemed to constitute control 
of one company by another person or company. Under the act no 
nonresident can be entered on the books of a corporation where to 
do so would increase the total nonresident shareholding beyond 25 
per cent of the total shares or would increase the nonresident's 
shareholding beyond 10 per cent. 


A nonresident cannot vote shares that are not entered in the 
books of the corporation, nor can anyone else vote them on his 
behalf. Directors may make bylaws requiring the submission of 
information about the ownership of shares so as to permit 
enforcement of these Limitations on nonresident ownership. 


As mentioned earlier, section 81 of the act was re-enacted 
in 1982. It gave the registrar authority to withhold his required 
consent to the entering of share ownership on the books of a 
corporation where the owner of the shares would thereby be entered 
as having 10 per cent or more of a class of voting shares or would 
be increasing a holding of more than 10 per cent of a class of 
voting shares. , 


This is the provision we discussed a few moments ago that 


allows some intervention where the ownersnip of a company is 
changing. 


For the purposes of the ownership control features, there 
are deeming provisions about associated persons in corporations 
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who may be treated as one person, and the registrar is given 
powers to require declarations about the ownership or beneficial 
Ownership of shares. 


These sections also contain provisions that set out 
processes to deal with contested share transfers and for the 
transmission of shares by a testamentary disposition or where 
there is an intestacy. 


Are there any questions in the area of shares? 


Mr. Gillies: Excuse my ignorance in this area, but can 
you explain to me how a foreign-owned trust company like Avco 
Financial Services functions in the province? Do they have a 


separate board of directors for their Canadian operation? How does 
that work? 


Mr. Thompson: To my knowledge, Avco does not have a 
Separate board. What can be done is Ontario has enacted provisions 
Similar to the federal trust companies legislation except for one 
feature. The federal legislation allows a single, nonresident 
shareholder to be incorporated and operate a trust company in 
Canada, so it can own 100 per cent of a federal trust company. 
Ontario provisions do not provide that for Ontario incorporated 
trust companies. 


Under federal law there also is a distinction that, if you 
transfer that ownership further, if the nonresident owning the 100 
per cent wishes to dispose of that holding, it must do so to a 
Canadian. 


Mr. T. P. Reid: In the proposals there is the approved 
list of trust companies in Ontario. It raises a question. Are the 
feds going through the same process right now as we are? Are they 
amending their legislation? Do they have a committee, civil 
servants, or whatever looking at their situation? 


Mr. Crosbie: My understanding is that, as you know, a 
federal white paper was produced and they were working on an act, 
but the message we got was it does not have the same priority it 
once had and has been put on the back burner. 


As you have probably heard, Mr. MacLaren has a committee 
looking at the whole area of financial institutions. Whether that 
will generate any pressure to proceed with the trust legislation, 
I do not know. I know the trust industry is very interested in 
having the federal trust legislation revised, but I do not know if 
any work is going on right now. 


Mr. T. P. Reid: Are we going to have any information in 
the presentations on how the federal act impacts on Ontario, or 
are we going to be dealing strictly with what comes under our 
jurisdiction? 


Mrz Tnompson: In certain areas we have made reference to 
the tederal act, but we have not done an overall résumé of the two 


parallel jurisdictions except where it is felt that, under a 
standard ot uniformity, if Ontario has rules applicable for trust 
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companies they should be adopted by all trust companies operating 
and registered in the province wherever incorporated, and they 
snould be bound by them. 


Mr. T. P. Reid: Whether they are federally incorporated 
Or noc, 


Mr. Thompson: Yes, or extraprovincially. 
Mr. T. P. Reid: Or extraprovincially. 
Dis ZOeaem < 


Mr. Crosbie: I might suggest that when we come to that 
recommendation in the white paper, we mignt see if we can have 
something availaple by that time dealing with your specific 
question. I think it is going to be one of the contentious issues, 
as between provincial and federal jurisdictions, as to how far we 
can go in requiring uniformity for a federal company carrying on 
business in Ontario. 


Mr.;Breithaupt: \Except»undero licensing; @rather) thanra 
statutory approach. 


Mr. Crosbie: Mr. Breithaupt, that is the problem. Can 
we, in the process of granting a licence, require the federal 
corporation to conduct its business in Ontario, in effect pursuant 
to the Ontario legislation; make it a condition of the licence. 
Obviously it cannot be part of the incorporation, because that is 
federal. 


Mr. Breithaupt: It is something like that traditional 
insurance view that I thought our superintendent had, which was, 
as I recall, a federally incorporated insurance company can do 
business everywhere except in the provinces. With the clear 
understanding that the licensing function was, could and should be 
a particularly strict hurdle to have to jump--similarly in the 
trust company experience--I would think the opportunity is there 
under the general theme of property and civil rights, to have that 
traditional requirement which clearly can be upgraded at least. A 
challenge may, of course, occur but the principle surely is a 
sound one on which you can act. 


Mr. Crosbie: If I could put maybe a gloss on it, I think 
if we have laws of general application in the province, a federal 
corporation can be required to comply with them. The other general 
statement is we cannot frame our laws in such a way as to 


frustrate the intent or purpose for which a federal corporation 
has been incorporated. 


Mr. Breithaupt: Except that the incorporation federally 
is the convenience, more so than a right to deal with provincial 
responsibilities and to avoid what those responsibilities might be. 


Mr. Crosbie: That is correct. I was going to go on to 
Say that there is the other facet of it where you are clearly 
within provincial jurisdiction, which I think we are in trust 
matters. I do not know why any legislation in the province that 


a 


regulates a trust company per se should not be binding on a 
federal trust company. 


Mr. Breithaupt: So long as it is equally applied, I 
cannot see why it would either. 


Mr. Crosbie: When you get into the loan corporations, 


which are closer to banking, the arguments get a little more 
tenuous. 


Mr. Breithaupt:-The occupied-field thing, may also 
prevail then. 


Mr. Crosbie: Yes. There are some very tricky questions 


to be resolved in the process of developing the legislation in 
this area. 


The next heading is, ‘Increase or Decrease of Capital Stock 
and Subdivision of Snares." This is set out in section 88 to 90. 
Where a corporation has been registered under the act for a 
continuous period of five years, the directors by bylaw may 
authorize no par value shares. A bylaw to increase or decrease a 
corporation's capital or to affect the par value or paid-up status 
of shares, must be confirmed by two thirds of the shares 
represented at a meeting called for the purpose and at least 50 
per cent of all the voting shares must be represented. Thereafter, 
the bylaw must be confirmed by the Lieutenant Governor in Council. 


Are there any questions about that part of it? 
Under "Books," sections 91 to 97 outline the record books 
that must be kept by every loan corporation or trust company 
having its head office in Ontario. The contents of the books, the 
rignts of examination and inspection are set out, including the 
right, upon payment of a reasonable charge, to obtain a list of 
shareholders and their shareholdings. However, the use of such a 
list is limited to purposes connected with the corporation. The 
provisions spell out the ownership rights of the corporation in 
its books and prohibit any claim or lien in respect of the books 
by any officer, auditor or solicitor of the corporation. 


Are there any questions on that? 


Next is, "Audit and Statement to Shareholders." Sections 98 
to 102 deal with the audit of the corporation and the directors’ 
annual statement to the shareholders. Procedures for appointing 
and dismissing an auditor are set out. Where an auditor is to be 
removed at a general meeting called for the purpose, he has the 
right to make representations to the shareholders and the 
corporation must, at its own expense, deliver such representations 
to the shareholders with the notice of the meeting. 


The provisions deal with the qualifications of an auditor 
for a registered corporation and with circumstances where conflict 
of interest may or may not preclude a person from being the 
auditor of a corporation. The auditor of a registered corporation 
is required to make reports to the shareholders on the financial 
Statement presented by the directors and to the registrar on the 
annual statement filed with the registrar. 
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In these reports, the auditor is required to state whether 
he has obtained all the information and explanations he has 
required. He must state whether in his opinion the financial 
statements present fairly the financial position of the 
corporation as at the date of the balance sheet included therein 
and the results of the corporation for the financial period ended 
on that date. Further, he must state whether the financial 
Statements are in accordance with generally accepted accounting 
principles applied on a basis consistent with that of the 

preceding period. 


This is all in accordance with the information he has 
obtained and the explanations given to him as shown on the books 
of the corporation. 


Where the auditor's opinion is not unqualified, he must 
state in the report the reasons for any qualification. He must 
also make such statements in his report as he considers necessary 
if the corporation's financial statement or annual statement is 
not in general agreement with its accounting records, or any 
requirements of the act, or as prescribed by the registrar. 


Finally, if proper accounting records have not been kept, so 
far as it appears from his examination, the auditor is given a 
statutory right of access to all records, documents, accounts and 
vouchers of the corporation. He also may require information and 
explanation from officers and employees of the corporation. He has 
the same rights in respect of subsidiaries of the corporation. The 
auditor may attend shareholder meetings and may be heard and may 
be asked questions at such meetings. 


Tne directors are required to lay before each annual meeting 
a financial statement respecting the financial position of the 
corporation. At least 10 days before the date of the annual 
meeting, the corporation must mail to each shareholder a copy of 
the financial statement and a copy of the auditor's report. 


The directors are required to elect an audit committee of at 
least three directors, the majority of whom are not officers or 
employees of the corporation or of an affiliate corporation. This 
committee is to review tne financial statement and the auditor may 
appear before this committee. 


Are there any questions about the audit? 


Mortgage investment company: I mentioned this earlier. It is 
set out in sections 19 to 26. I would like to deal with the 
situation where a loan corporation is designated a mortgage 
investment company. I would emphasize that. This only applies when 
a loan corporation has applied to the Lieutenant Governor in 
Council for an order designating it a mortgage investment company 
for the purpose of carrying on business as a mortgage investment 
corporation within the meaning of the Income Tax Act of Canada. 
When so designated, the loan corporation is not allowed to borrow 
money on deposit, and must limit its undertakings to Canada. 


The general purpose of the mortgage investment company is to 
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provide an additional source of funds for residential mortgages. 
Such a company may invest its funds in real estate or leaseholds 
in Canada for the production of income, either a loan or jointly 
with any corporation incorporated in Canada, or any person 
administering a trust governed by a registered pension plan or 
deferred profit sharing plan, as those plans are defined in the 
Income Tax Act. Of course this is subject to various rules 
relating to tne quality of the investment. 


LT:30 Gam. 


The borrowing multiple of a loan corporation that has been 
designated a mortgage insurance company cannot exceed five times 
the excess of book value of its assets over its liability. 
Although there were a number of these corporations in Ontario, at 
present there are no Ontario loan corporations designated as 
mortgage investment companies. 


Are there any questions about the mortgage investment 
companies? 


Mr. Cassidy: I think what I heard you say at the very 
outset was that this section of the act occupies three or four 
pages and is currently not used by Ontario. 


Mr. Crosbie: No. It is just that there are no companies 
incorporated in Ontario. It is available. 


Mr. Cassidy: Okay. It is available, but-- 


Mr. Crosbie: It is not being used, because there are no 
companies. 


Mr. Cassidy: Okay. Fine. 


Mr. Thompson: There are five federal companies that 
Operate under that provision-- 


Mr. Cassidy: But not under this act. 
Mr. Thompson: --but not under this act. 


Mr. Crosbie: You might want to explain a bit of the 
background if you are interested in it. 


Mr. Breithaupt: I am sure they operate under terms 
equivalent to those that this act would have provided had they 
been in Ontario. 


Mr. Thompson: Yes, they do. The thrust of it was really 
to attract pension funds and others into residential mortgage 
lending. It was primarily a federal government program back in 
about the middle 1970s, and we followed suit with it. The one 
important distinction with these companies is that there is only a 
five times borrowing multiple on them, so they are a very limited 
type of corporation and the attraction of being involved in them 
is really for income tax purposes. Anybody really interested in 
being in the loan business or the mortgage lending business is 
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probably much better served by incorporating a full loan 
corporation. 


So I really think the five that do exist were there for 
specific purposes, and there does not seem tc be much need or 
desire to have further types of these corporations in operation. 
It may well be that, since it was part of a federal government 
program, tnere is no need for those provisions in the Ontario act. 


Mr.,Breithaupt: It is, interesting, Mr.,Chairman, ¢that 
the entire structure of loan and trust corporations, one might 
say, developed initially from this part and power, which is the 
One area in the act that nobody is bothering to use any more. The 
world certainly has changed since that 1846 legislation. 


Mr. Boudria: Is the borrowing multiple at the federal 
level similar to ours? 


Mr. Tnompson: Yes. 


Mr. Boudria: Is there an attractiveness there that we do 
not have? 


Mr. Thompson: No, they are generally parallel. But as we 
get into the white paper you will see we are propounding some 
changes in Ontario for trust companies, the minimum-- 


Mr. Boudria: No, I am thinking of the borrowing multiple 
with respect to what you are talking about now. 


Mr. Thompson: Oh, no; they are identical. It is five 
times, no more. There is a statutory limitation on it; you cannot 
extend it. 


Mr. Crosbie: Borrowing powers of loan corporations: To 
return to the general order of the act, sections 103 to 109 set 
out the borrowing powers of loan corporations that are 
incorporated under the law of Ontario, have their head office in 
Ontario or borrow in Ontario by taking deposits or issuing 
debentures or like obligations. 


A loan corporation registered on or after July 1, 1968, 
Cannot exercise any of its borrowing powers unless it has 
unimpaired paid-in capital of at least $1 million. Subject to the 
qualifications, limitations and restrictions contained in the act, 
a registered loan corporation, if authorized by a bylaw that has 
been confirmed by two thirds of the votes of shareholders with 
voting rights present or represented at a meeting, may borrow 
money by way of loan or on deposit at such rates of interest and 
on such terms as the directors may determine; it may issue 
subordinated notes to evidence any such borrowing by way of loan 
or deposit; it may issue debentures, bonds and other securities to 
evidence any such borrowing, and it may charge, mortgage, 
apothecate or pledge all or any of the real or personal property 
of the corporation to secure any such debentures, bonds, or other 
securities, or any money borrowed. 


A registered loan corporation is required to maintain assets 
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in the form of cash or readily convertible to cash, to an 
aggregate of 20 per cent of the amount of deposits and obligations 
payable in less than 100 days. The total amount of money that may 
be borrowed by a registered loan corporation by way of deposits, 
debentures, bonds and other securities, must not exceed four times 
the excess of its assets over its liabilities, except where the 
Lieutenant Governor in Council has authorized an increase in this 
borrowing multiple. 


Generally speaking, this may be done up to a limit of 20 
times the excess of assets over liabilities. The act allows the 
borrowing multiple to exceed 20 times where the financial 
condition of the loan corporation complies with special standards 
establisned by regulation. The act sets out a number of tests 
related to the issue of subordinated notes and borrowing multiples 
in excess of 20. 


These rules governing the borrowing multiple do not apply to 
registered loan corporations incorporated and registered under the 
Loan Companies Act, Canada, but such companies are required to 
file with the registrar a copy of any application under the Loan 
Companies Act, Canada, to increase their borrowing and a copy of 
any approval they receive in respect of such application. 


Are there any questions with respect to the borrowing of 
loan companies? 


Next is "Powers of Trust Companies." Sections 110 to 121 set 
out. the powers of a provincial trust company and any other trust 
company that has the capacity to exercise such powers. Such trust 
companies may deal with real and personal property upon any trust 
or trusts. They hold as trustee or bailee documents, securities, 
jewellery, etc., and guarantee their safekeeping. They may store 
safely securities and personal property and rent compartments for 
that purpose. They may act as an attorney or agent for the 
transaction of business and management of estates. They may act as 
agent by issuing or counter-signing certificates of stocks, bonds 
or other obligations and to manage any sinking fund therefor. 


They may act as an executor, administrator, trustee, 
receiver, liquidator, assignee, custodian or trustee in 
bankruptcy. They may invest trust money in any securities in which 
private trustees may, by law, invest trust money. They may 
guarantee any investment they make. They may sell, pledge or 
mortgage assets of the company. They may enter into conveyances 
and contracts necessary to carry out the purposes of the company. 


A trust company may operate a common trust fund in which 
moneys belonging to various estates and trusts are combined to 
facilitate investment. Detailed rules for passing accounts in 
respect of a common trust fund and for their management are set 
out in the act and in the regulations. 


A trust company may also operate a pooled trust fund in 
wnich money belonging to at least 50 participants is combined for 
the purpose of investment. No interest in a pooled trust fund can 


be offered to anyone until the company files with tne registrar 
evidence of the trust advertising and training of personnel. 
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A provincial trust company cannot borrow money by taking 
deposits or by issuing debentures, but may borrow money by the 
issue of subordinated notes and may borrow on the security of its 
own assets, where the borrowing bylaw has been approved by two 
thirds of the shareholders voting on the bylaw. However, a trust 
company may receive deposits of money repayable on demand as 
trustee for the depositor and pay interest on the deposits and 
guarantee repayment. It may also receive money in trust for the 
purpose of investment and may retain the interest on profits 
resulting from such investment that is in excess of the interest 
payable on such moneys. 


Ll: GOpaems 


I might point out that under the common law a trustee was 
required to account for all the profit derived from his management 
of trust assets. What the legislation specifically has allowed a 
trust company to do is to specify the level of profit that it will 
return to the beneficiary of the trust, and anything in excess of 
that is its profit; anything less than that is its loss. 


Mr. Cassidy: Deposits--I am confused. Can they or can 
they not take them? 


Mr. Crosbie: They take deposits but they receive them as 
trust deposits, not as a debtor-creditor deposits. 


Mr. Cassidy: I am looking at section 113 which says a 


trust company "does not have power to borrow money by taking 
deposits." 


Mr. Crosbie: Yes. But if you look at section 115, they 
are making the distinction there between taking deposits as debtor 
and creditor, and taking them as trustee and beneficiary of the 
trust. As to this point, some people say this is a legal fiction 
that has been created to allow trust companies to become banks. 


Mr. Cassidy: The distinction escapes me. It is a bit 
theological, is that right? 


Mr. Crosbie: In a sense, yes. 


Mr. Cassidy: Thank you. 


Mr. Crosbie: [t is the way they have been designated. 
Wnen they go in, they go in as a trust and they are under a trust 
document. The documentation will establish the trust and therefore 
tne liability of the company in receiving that deposit is that of 
a trustee. This gets back to our comments earlier about the nature 


of the money in the hands of the trust company, in holding it as 
trustee, 


Mr. Gillies: Further to Mr. Cassidy's point; whateis the 
obligation of the trust company to indicate to the depositor the 
nature of the deposit, as to whether it is a fund from which there 
can be borrowing or a fund from which there cannot? What I am 
trying to get at is whether the depositor walking in off the 
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street actually knows there is a distinction and that there could 
be borrowing against it. 


Mr. Crosbie: I doubt very much the average depositor 
knows the legal distinction. It is one of the problems that is 
addressed in the white paper, not only as to whether it is a trust 
as opposed to a debtor-creditor relationship, but also in terms of 
guarantees of repayment--the application of the Canada Deposit 
Insurance Corp. to the investment--when is it a trust deposit 
guaranteed, when is it not and who guarantees it? 


We nave seen examples where the investment is said to be a 
guaranteed investment and what you find out is the company itself 
is guaranteeing it, which is literally no better guarantee than 
tne company itself. There is a problem here of public education 
and it is one of the issues that is addressed in the white paper. 


Mr. Thompson: I think the importance of this is that in 
the development of the trust industry there was the issuing of 
guaranteed investment certificates or GICs. These clearly state 
the trust nature of the investment made. 


In effect, they are notning but a five-year or three-year 
term deposit, but at one time this was almost the exclusive 


preserve of the trust industry. Now banks have been allowed to 
offer term deposits. 


In the mind of the public, the difference between having a 
term deposit with a bank and the traditional GIC is probably lost. 
Tnat is why we are referring to it as an area for consumer 
education. 


Mr. Breithaupt: Particularly when we do not have 
(inaudible) similarly guaranteed under the Canada Deposit 
Insurance Corp. 


Mr. Crosbie: Quite so. 


Mr. Cassidy: I am sort of jumping around here as I begin 
to become familiar with the act, which has not been something I 
have been picking up over James Bond at night. 


I see that in these sections, 110 to 121, a great deal 
relates to the trusteed responsibilities in terms of the notes, 
but then you get back to the question of the security for the 
notes, and that is where the whole thing begins to come apart, in 
Our recent experience. 


Mr. Crosbie: We come to that in subsequent sections, 
around sections 178 to 193, dealing with the investments or what 
is done with the money. We will be coming to that. 


Mr. Cassidy: I am looking at subsection 118(7) which 
Says that the trust companies "shall at all times maintain 
unencumbered investments" that "in the aggregate equal the 
principal amount of the outstanding subordinated notes." 
Subordinated notes; are they something different? 
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Mr. Thompson: Yes. 


Mr. Crosbie: It is defined in the definition section, 


but it is really-- 


Mr. Cassidy: Okay. Is there a similar requirement 
related to their trust deposits, then, that they have to maintain 
assets or investments that equal the principal amount of the trust 
deposits? : 


Mr. Thompson: Yes. Later we will get into the 
requirements of how they keep that segregated and what it has to 
be invested in, but a subordinated note is more a form of capital. 
It was introduced at a time when it was very difficult to raise 
capital on tne capital markets by way of common shares or even 
preferred shares. 


About 10 years ago this was denoted as a safe way to 
accumulate capital that could then be taken into the borrowing 
base of the corporation for determining how much they could 
attract from deposits. GICs were over here; the subordinated note 
was treated as capital, as part of the base. 


Mr. Cassidy: It would be a bit like a loan by a 
shareholder in a company, is that right? Basically it is the last 
thing to get paid off. 


Mr. Thompson: Yes, it would. By its terminology it is 
subordinated. It really stands just above the equity. 


Mr. Cassidy: I understand that. 


Mr. Breithaupt: It also can be used to build up the 
necessary capital upon which to substantiate the present loan 
situation,if other assets have gone down somewhat in value. 


Mr. Thompson: Yes. It can in some instances be available 


to shareholders to advance money by way of subordinated note, 
particularly in cases-- 


Mr. Breithaupt: Or required of the senior people who may 
have the substantial interest to ensure that the base is secure. 


Mr. Thompson: Yes. 


Mr. Cassidy: Were subordinated notes used as a device by 
some of the operators who were abusing the trust companies? 


Mri. Thompson: No. 
Mr. Cassidy: They were not? 
Mr. Thompson: No. 


Mr. Crosbie: Just to finish the last bit, a bylaw to 
authorize a trust company to receive trust deposits or trust funds 


for investment must be approved by two thirds of the shareholders 
voting on the bylaw. 
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Mr. Cassidy mentioned this next one. The total amount of 
money received as trust deposits or for investment or that has 
been borrowed by a trust company cannot exceed 12 1/2 times the 
excess of its assets over its liabilities. You will recall when we 
talked of loan corporations that the ratio was four times; for 
trust companies it is 12 1/2 times. 


The borrowing multiple can be varied by the Lieutenant 
Governor in Council, who may increase the borrowing multiple to 20 
times the excess of assets over liabilities, as in the case of 
loan corporations. Once again, where a trust company meets certain 
prescribed financial standards, the Lieutenant Governor in Council 
may increase the borrowing multiple above 20 times. There is 
actually no limit, but in practice 25 is the maximum multiple that 
has been given to either a loan corporation or a trust company in 
Ontario. 


Mr. Gillies: Who was it that had the 25? 
Mr. Crosbie: There were quite a number of them. 
Mr. T. P. Reid: What tests are applied? 


Mr. Thompson: They are set out in the regulations to the 
Bet. 


Mrouteebockeid:; Is*thisfagdiscretionary¥thing (sinichey 
come in and they meet all the tests under the regulations, is it 
an automatic thing? Do you as registrar have any discretion on 
‘whether or not they get it? 


Mr. Thompson: No, the discretion goes to the Lieutenant 
Governor in Council. It would be my report on it. It does not-- 


Mr. T. P. Reid: But you would in fact advise the cabinet 
as to whether it should or should not be done. 


Mr. Thompson: Yes. 


Mr. T. P. Reid: How often is this done? For instance, 
how many right now are exceeding the 12 1/2 times limit? Do you 
have any idea? 


Mr. “Thompson: Yes; we can give you-- 
MradiT.@Pe Reidtaunders theel/-<-¢ 


Mr. Thompson: You will find that your major companies, 
about the top six, would be up around the 25 level; the more 
junior companies would all be below 20. But I think the regulation 
really controls the quality of mortgages and the spread of 
mortgages that they are-- 


mb. 50 alms 


Mr. T. P. Reid: Could I change that to "is supposed to"? 
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Mr. Thompson: Yes. 


Mr. Gillies: Could you tell us or get for us the 
borrowing multiple that was applicable to the three companies with 
wnich we ran into problems? 


Mr. Tnompson: I can give them to you. It was 12 1/2 
times the minimum for Seaway, it was 15 times for Greymac, and it 
was 22 1/2 times for Crown. 


Mr. Chairman: Are there any other questions? Mr. Crosbie. 


Mr. Crosbie: In terms almost identical to those 
applicable to a loan corporation, a trust company is required to 
maintain at all times assets in the form of cash or readily 
convertible into cash to an aggregate of 20 per cent of the amount 
of deposits of funds received for guaranteed investment coming due 
in less than 100 days. 


Provisions in this part of the act also deal with the 
appointment of a trust company as an executor-administrator or 
trustee. Where a trust company is appointed for this purpose, it 
is not required to give security for the due performance of its 
duties. 


Are there any further questions on that area? 
Mr. Chairman: Carry on, Mr. Crosbie. 


Mr. Crosbie: General powers: Sections 122 to 133 of the 
act identify the general powers that are applicable to both loan 
corporations and trust companies. The sections deal with the 
capacity of a corporation and its power to act extraprovincially, 
the basis of lending on the security of its own shares, the right 
of minors to deposit money in the company and several other 
matters of that nature. 


There are two provisions I would draw to your attention. 
Section 123 authorizes the Lieutenant Governor in Council to 
suspend or revoke the charter of a corporation for cause. Section 
129 prohibits any directors, officers or employees from 
transacting the business of an insurance agent or broker and from 
pressuring any borrower or mortgagee to place insurance in or 
through any particular agency or brokerage office. 


A trust company may require that the insurer be approved. 
Also, the prohibition of the section does not apply to a director 


whose major occupation is the insurance business. Are there any 
questions? 


Mr. MacQuarrie: On section 129, I was just wondering--we 
see the evolution of some of these conglomerates dealing in all 
kinds of financial services from trusts through loans. They are 
seemingly related to’ insurance companies, in a sense. I just 
wonder how closely that sort of thing is monitored or policed. 


Mr. Thompson: If I may endeavour to answer that, the 
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provisions in the Loan and Trust Corporations Act are very 
explicit-- 


Mr. MacQuarrie: And others. 


! Mr. Thompson: --to prevent the trust company acting as 

an agent. The reason for that is particularly because of the heavy 
residential mortgage business of a trust company or a loan 
corporation. It is pretty obvious it would be capable of steering 
business via a selected group of companies. That provision has 
been in there, to my knowledge, more than 30 years to avoid that 
sort of situation. 


However, under the federal statutes a company is allowed to 
have a preferred list of insurers. In other words, if you are a 
person borrowing on a mortgage from a trust company and you have 
your insurance with the X company, they do have a right to say, 


"No, we do not want the X company because of the nature of the 
risk,'' or something like that. 


We have received absolutely no complaints that there has 
been any effort to steer business via various companies. In fact, 
about five years ago was the last time one of the trust 
companies--the last one that we know of--simply deleted its 
preferred list and simply had the requirement that it be a 
licensed company in the province. 


Mr. MacQuarrie: Instances come to my mind of this sort 
of evolving situation. It is mainly an American phenomenon. You 
see Citibank getting into all kinds of financial services. You see 
American Express going into fields that are not, strictly 
speaking, the issuance of travellers' cheques or credit cards. 
Then you see some of our own major department stores starting to 
get involved in everything from insurance to making up income tax 
returns. 


My initial question was directed at finding if there is any 
possibility that this section of the Loan and Trust Corporations 
Act is being violated at this time. 


Mr. Cooper: No, but it is the only industry that has a 
specific restriction contained in its enabling legislation. On the 
other side of the coin, there are regulations under the Insurance 
Act which specifically prohibit anyone from owning an insurance 
agency other than the principal operator. The licensee for the 
agency must own more than 50 per cent of the commonsshares of it. 
There is no provision for financial institutions owning an 
insurance agency, per se, under Ontario law. 


Mr. MacQuarrie: If a company like Allstate or whatever 
was connected with one of our better known merchandisers, there is 
no possibility then of them getting into the loan and trust 
business? Fair enough. Thanks. 


HOW. anit. Elpie: I think you should be aware that is an 
issue that they are raising. 
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Mr. MacQuarrie: I know. That is what prompted the 
question. 


Mr. Thompson: In the United States the term "loopholism" 
has been coined; you find ways through the various structures. 


Me: Grospies*Iathink “rt. is ?chear athatothesinsurance 
company could not directly own the trust company, but where the 
loopholism, if you will, develops is if you have a common holding 
company that owns them both. 


Mr. MacQuarrie: Right. I thought I would raise that. 


Hon. Mr. Elgie: In regard to that holding company issue, 
I would ask you to look at page 9, recommendation 10, ''The power 
of the registrar to regulate and control transactions between a 
loan and trust corporation and its holding company should be 
increased and more closely controlled." 


Mr. Crosbie: Continuing, The amalgamation of 
corporations and purchase and sale of assets: Sections-- 


Mr. T. P. Reid: Excuse me, could you or Mr. Thompson, or 
anyone, explain to me in layman's language what section 131 means? 


Mr. Crosbie: Section 131? I would defer to Mr. Thompson. 
If I did it, it would be in purely layman's terms. 


Mr. Thompson: I think that various shares of a 
corporation may be held under a trust. In other words, it may be 
registered in John Doe in trust. Deposits may be made in a 
corporation saying "John Doe in trust." This legislation is 
comparable to that in the Bank Act and all others. What it is 
really saying is that the company that has a contract of some 
nature with John Doe in trust is not bound to see whether John Doe 
in trust is acting within the terms of its trust. 
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In other words, as you will see in subsection 2, if it pays 
the money back to John Doe in trust in that proper form-- 


Mraz Tau P oReide>Thatedsi thepends oftheir, Jabs lity. 


Mr. Thompson: Yes, that is the extent of their 


obligation. That is pretty standard in all types of financial 
institutions” 


Mr. Crosbie: Continuing with sections 134 to 145 of the 
act, they establish the requirements and procedures for the merger 
Or amalgamation of corporations; that is, the uniting of two loan 
corporations, the uniting of two trust companies or the uniting of 
a loan corporation with a trust company, provided in each case 
they are both registered under the act. 


The sections also provide for the purchase and sale of 
assets of these corporations. A loan corporation may only purchase 
the assets of another loan corporation, but may sell its assets to 
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either another loan corporation or to a trust company. Conversely, 
a trust company may purchase the assets of either a loan 
corporation or another trust company, but may sell its assets only 
to another trust company. The purpose of that is you do not want a 
loan corporation to take over a trust company and remain as a loan 
corporation with the trust assets. 


A copy of any agreement for merger or amalgamation, or sale 
or purchase of assets must be mailed to every shareholder and such 
agreement requires the approval of the shareholders holding at 
least three quarters of the shares with voting rights represented 
at the meeting, and at least 50 per cent of all shares with voting 
rignts must be represented. The registrar must be given notice and 
copies of the agreement at least one month before the date of the 
shareholders’ meeting of both companies involved. 


Once ratified by the shareholders of each corporation, the 
agreement requires the consent of the Lieutenant Governor in 
Council, following which the minister certifies the consent and 
declares the purchase and sale of assets or the amalgamation. The 
registrar then gives public notice in the Ontario Gazette. 


The registration of the minister's certificate in a registry 
office is evidence of the transfer of the land and interest in 
land being acquired, and reference to it is sufficient evidence of 
the transmission of title in respect of personal property for the 
purposes of the Personal Property Security Act. 


In the case of the purchase and sale of assets, no further 


conveyance is required. The rights of creditors of the selling 
corporation are protected in this process. 


Where an amalgamated corporation is to continue as a 
provincial corporation, the Lieutenant Governor in Council issues 
letters patent as at the date of the consent, confirming the 
amalgamation agreement and continuing the amalgamated corporation 
under the act. A procedure is also set out to enable a registered 
loan corporation to acquire not less than 67 per cent of the 
shares of another loan corporation and then, within two years, 
proceed with a merger or amalgamation. 


As I mentioned, where a trust company combines with a loan 
corporation, the continuing corporation must be a trust company. 


When trust companies merge or amalgamate, the act provides 
for an automatic transfer of all trusts to the continuing trust 
company. Where, after the merger, an instrument intends a trust to 
be managed by the selling trust company which will then no longer 
be in existence, the instrument is read as if it referred to the 
purchasing or continuing trust company. Trust companies are also 
given the power to amalgamate by acquiring not less than 6/7 per 
cent of tne shares of another trust company and completing the 
amalgamation within two years. 


Are there any questions on the amalgamation procedure? 


The Vice-Chairman: There are no questions, Mr. Crosbie. 
Please proceed. 


38 


Mr. Crosbie: The registrar: Sections 146 to 160a deal 
with the appointment, duties and powers of the registrar, who is 
appointed under the act by the Lieutenant Governor in Council. The 
act also provides for the appointment of an assistant registrar. 


The registrar is required to keep a loan companies' register 
for loan corporations and a trust companies' register for trust 
companies. A corporation may be registered in only one of these 
registers. It is the registrar's duty to determine, distinguish 
and register corporations that require and are entitled to be 
registered. 


The registrar must prepare for the minister, print and 
publish an annual report based upon statements filed by the 
corporations and on any inspections or inquiries that have been 
made, showing the particulars of the business of each corporation. 


In the report, only investments authorized under the act may 
be allowed as assets and the registrar may correct errors in a 
corporation's annual statement. The registrar may require a 
corporation to secure an appraisal or may procure an appraisal 
himself of tne value of any real estate or security that he 
believes is overvalued. Where it is established it is overvalued, 
he may use the reduced value in his report. 


Witn the approval of the minister, the registrar, during 
business hours, may examine the books and documents of the 
corporation. It is an offence to refuse or neglect to afford such 
an examination. A corporation may also have its registry cancelled 
or not renewed for failing to afford such examination. 


Provision is made for carrying out special audits of the 
corporation that is three months in default in delivering its 
annual statement or that has not had an audit of its books and 
accounts for 18 months. Special audits may also be ordered where 
25 shareholders holding not less than $10,000 in shares allege 
fraud, illegal acts, repudiation of contracts or falsification of 
accounts. Refusal to have an audit conducted or obstruction of a 
special audit may result either in the termination of the registry 
of the corporation or its nonrenewal. 


Where the special audit discloses improper acts, the 
registrar, after giving the corporation an opportunity to be 
heard, may continue, suspend or cancel the registry or impose 
terms or conditions. 


Under section 152 of the act, the section under which Mr. 
Morrison was appointed, the minister is empowered to appoint a 
competent person to carry out a special examination, an audit of 
the books of a corporation and to inquire generally into the 
conduct of its business. The examiner so appointed may summon 
witnesses and take evidence under oath, and for the purposes of 
the examination and audit, has the powers of a commission under 
part II of the Publi¢ Inquiries Act. The registrar may require a 
corporation to make, in addition to its annual return, a return of 


additional information verified by affidavit of one of its 
ofticers. 
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The registrar is required to have the head office of each 
registered corporation visited and inspected at least once 
annually unless he adopts the inspection of another government. On 
the basis of this inspection, the registrar reports to the 
minister on the financial condition of the corporation and on 
whetner or not it has complied with the act. 


Provision is also made for the registrar, on the instruction 
of tne minister, to carry out further inspections of a corporation 
including examination of its officers, agents and servants under 
oath. For this purpose, the registrar may require the submission 
of statements about the affairs of the corporation and the making 
of books and records available at the head office or chief office 
of the corporation in Ontario. 


If, as a result of the examination, the registrar is of the 
Opinion that the assets of the corporation are insufficient to 
justify its continuance in business, he must make a special report 
to the minister on the condition of the corporation. If the 
minister, after giving the corporation a reasonable time to be 
heard, reports to the Lieutenant Governor in Council that he 
agrees with the report, the Lieutenant Governor in Council may 
suspend or cancel the registry of the corporation. The corporation 
must thereupon cease to transact further business. 


However, the minister may issue a conditional registry to 
allow business to continue for the protection of the public. The 
conditional registry may require the corporation to sell its 
assets and transfer its liabilities. If such sale and transfer is 
not made and the corporation's condition does not warrant the 
restoration of its registry, tht registration must be cancelled. 


Where the registrar is satisfied that a provincial 
corporation cannot satisfactorily account for any assets that 
appear on its books, he may immediately take possession and 
control of the assets. He may do this for seven days or for such 
longer period as the minister may order for the purpose of 
enabling the registrar to prepare a report to the minister on the 
sufficiency of the assets. 


12:10 p.m. 


Where the registrar is of the opinion the assets of a 
provincial corporation are not sufficient to meet its liabilities 
in respect of moneys received in trust or borrowed, he must so 
report to the minister. If the minister, after giving the 
cOrporation a reasonable time to be heard, agrees with the 
registrar, he may make the corporation's registry subject to such 
limitations or conditions as he considers appropriate and may 
prescribe a time within which the corporation must make good any 
deficiency of assets. If the corporation fails to make good the 
deficiency, the minister may apply to the Lieutenant Governor in 
Council for an order directing the registrar to take possession 
and control of the assets of the corporation. 


Before the amendments of December 1982 in Bill 212, the act 
then went on to describe the powers of the registrar upon taking 
possession and control of the assets. The December 1982 amendments 
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provided an additional set of circumstances under which the 
registrar could come into possession and control of the assets of 
a corporation. They are set out as follows in section 158a: 


',..the Lieutenant Governor in Council, without holding a 
hearing, may order, 


"(a) that a corporation's registry shall be subject to such 
limitations or conditions as are set out in the order; or 


"(b) that the registrar take possession and control of the 
assets of a corporation," 


"where, in the opinion of the Lieutenant Governor in 
Council, one or more of the following has occurred: 


"lL. There has been, on or after the 21st day of December, 
1982, a transfer or issue of shares to which subsection 81(1) or 


(2) applies and the consent of the registrar has not be obtained 
under section 8l. 


"2. The corporation has defaulted on the payment of any of 
its liabilities. 


"3. The corporation is not complying with this act or the 
regulations made under this act. 


"4. The corporation's assets are not satisfactorily 
accounted for. 


"5. The corporation's assets are not sufficient, having 
regard to all the circumstances, to give adequate protection to 
tne corporation's depositors. 


"6. There exists any practice of or state of affairs within 
the corporation that is or may be prejudicial to the public 


interest or to the interests of the corporation's depositors, 
creditors or shareholders." 


Where the registrar has taken possession and control of the 
assets of a corporation under either of these procedures, he is 
required to conduct the corporation's business and take such steps 
as in his opinion should be taken towards its rehabilitation or, 
as the case may be, its continued operation. For such purposes the 
registrar has all the powers of the board of directors of the 
corporation and may exclude the directors, officers, servants and 
agents of the corporation from the premises, property and business 
of tne corporation. The registrar may appoint persons to manage 
and operate the business of the corporation. 


Whenever the minister believes the corporation meets all the 
requirements of the act and that it is otherwise proper, he may 
direct the registrar to relinquish to the corporation the 
possession and control of its assets. Where further efforts at 
rehabilitation are considered futile, the minister may direct the 
registrar to relinquish to the corporation the possession and 
control of its assets. The minister also has the option, while the 
registrar is in possession and control of the assets of a 
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corporation, to direct the registrar to apply to the court for an 
order for the winding up of the corporation under part VI of the 
Corporations Act. 


The expenses of the registrar in these proceedings are 
payable, where the corporation involved is a loan corporation, by 
all loan corporations and, where the corporation is a trust 
company, by all trust companies. 


There is an appeal to the Divisional Court in respect of 
proceedings carried out under pre-1982 legislation, but the order 
of tne Lieutenant Governor in Council under the 1982 amendment is 
final and binding and may not be stayed, varied or set aside by 
any court. An interested person may, however, petition the 
Lieutenant Governor in Council to vary or rescind the order. 


Are there any questions on that part of the act? 


Mr. Gillies: I have just one question. I assume that 
once the Lieutenant Governor in Council establishes, let us say, 
the borrowing multiple of a trust company, it is then periodically 
reviewed by the registrar. Is that the case? 


Mr. Thompson: Yes, that is the case. In fact, it also 
sets a yardstick or standard to gauge the ability of that 
corporation to manage its affairs, obviously, because it must stay 
within-- 


Inter jection. 


Mr. Thompson: No. 


The other tning, though, is that we had no power to reduce 
the borrowing multiple before the 1982 amendment, so one of the 
problems we were encountering was that of a company that could be 
purchased with a borrowing multiple that could have existed of, 
say, 25 times and an unused capacity of five times or something. 


Mr. Gillies: Since the 1982 amendment, has a borrowing 


multiple been reduced on any trust company? Is that a common 
occurrence? 


Mrs Thompson: No. 


Mr. Gillies: It has not. So once they are established at 
a certain point in the development of the company, when it has a 
certain financial status, for practical purposes, does it stay 
there? 


Mr. Thompson: Yes; except if there is reason, 
particularly on a transfer. If you go back into the history of 
this, Greymac Mortgage Corp.'s multiple was reduced from 20 times 
to 16 times. 


Mr. Gillies: I see, so it was reduced in that case. 
Mr. Thompson: That was a federal corporation, where they 


had the power to do it, although it did not do any good because 
they overborrowed by $70 million right around the corner. 
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Mr. Renwick: Of course, this will be a focal point in 
the concern of the committee because the whole ptirpose of the act 
is to provide the scheme of regulation with respect to the public 
interest. I particularly would draw the committee's attention to 
Chapter 17 of the report of the select committee in 1975. 


I would ask that a table of concordance be prepared so the 
references in the statute throughout the whole of the select 
committee report if possible, but in any event with respect to 
chapter 17, be brought up to date so members will know which 
section of the 1980 revised statutes is being referred to when we 
are dealing with the extensive concern of the select committee 
with the regulation and examination procedures of the registrar 
back at the time of that report when we were dealing with the 1970 
Revised Statutes of Ontario. 


The Vice-Chairman: I am assured that will be done. 


Mr. Renwick: The second matter which would be extremely 
helpful to me and to other members of the committee, I hope, 
concerns section 17.05 of the select committee's report. There is 
a reference to the memorandum which the registrar prepared for the 
committee at that time, "containing details on the organization of 
his office, the staff at his disposal for purposes of the act, and 
the frequency and nature of loan and trust company examinations." 


It would be extremely helpful, first, if we could have that 
memorandum, which was presumably written in 1974. It would be 
equally helpful if we were able to have a similar memorandum from 
the registrar as of January 1, 1982, as to what changes have taken 
place in the intervening period between the report of the select 
committee and the time of the onset of these latest difficulties 
within the ministry. 


I particularly asked for that in section 17.06 of the select 
committee's report. We had the following comments with respect to 
examination staff: ''The committee considers that it is a matter 
for the registrar to determine the size of staff required in order 
to discharge the responsibilities imposed upon him by the act and 
the legislation relating to deposit insurance. The committee does 
wish to record its conclusion, however, that should the registrar 
deem it necessary to add additional examination staff, any request 
therefor should receive immediate and appropriate action by the 
government." 


That would be a third matter which would be of immense 
concern to me and to other members of the committee, as to what 
took place between the recommendations of the previous committee 
and the onset of these present difficulties which I have spotted 
as at January 1, 1982, as a convenient date. 


12220 poms 


The other matter is key to the reason we are sitting here. 
It is the kind of problem referred to in subsection 150(4) with 


respect to tne appraisement of overvalued real estate. From the 
point of view of the committee, it would be extremely important to 
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know in what way the registrar in his general oversight on the 
companies, exercised the power under that particular provision of 
the act. Apart from questions of structure, the key question, both 
for now and for the future, relates intimately and directly to the 
valuation procedures with respect to real estate, which again was 
a core part of the onset of the companies' present difficulties. 


I want to mention those particular things at this juncture 
so that when the appropriate time comes we would have an 
Opportunity to have some further information available to us. 


The Vice-Chairman: Thank you, Mr. Renwick. The minister 
and his deputy indicated to me, and they also said earlier, that 
they will provide as much information as they can to be helpful to 
tnis committee. 


I think this is perhaps an appropriate time for us to 
recess, to reconvene at two o'clock. I would draw to the 
committee's attention once more that we sit from two o'clock to 
4:30 this afternoon, from 10 in the morning to 12:30 tomorrow. We 
also have the same sittings as today on Thursday. 


The committee recessed at 12:25 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued ) 


The Vice-Chairman: I will recognize a quorum. Mr. 
Breithaupt, you indicated you had a couple of questions you would 
Pike Feo vaise:: 


Mepebreithauptssves ejustlon proceduce a tMaediCharcman . 1 
believe we have persons seconded to us from the research branch of 
the library. Perhaps they could be introduced and perhaps the 
committee could agree on some instructions for them. If the 
chairman would like to introduce them first, I have a couple of 
suggestions to make. 


The Vice-Chairman: Mr. Breithaupt, they did introduce 
themselves to me this morning. I know the young lady's name is 
Mooney and I believe the gentleman's name is Nigro, but I will 
allow them to introduce themselves and then perhaps we might enter 
into the questions you had. I apologize for that. In the attempts 
to get things going this morning, I must apologize for not doing 
it very properly. 


Ms. Mooney: I am Peggy Mooney. 


Mr. Nigro: I am Albert Nigro, from the legislative 
research service. 


Mc. Breithaupt: Mr. Chairman, the next point I suppose 
is what they shoatd be doing. Starting at page 8 there is a series 
of recommendations. I suggest they go through the points. The 
points are expanded upon in the latter pages under each of the 
half dozen or so titles. It seems there will be a number of points 
in the presentations that we will not have spoken to. I suggest 
the research persons review not only the ones we do receive 
verbally but also these others, so that the recommendations made 
in them can appear under each of the recommendations that are in 
this white paper. 


If certain things are suggested in any of the submissions 
that do not necessarily fit into one recommendation, I presume 
that at least they would fit into one of the theme areas and could 
then be available to us. 


By the end of the presentations I would look forward to 
having perhaps a page on each of the recommendations and 
conclusions, with the item listed at the top and any references to 
that item in any of the exhibits. The members accordingly would 
have perhaps 50 pages, each one with a separate recommendation and 
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any references to that in the variety of materials that come 
before us. Then by the time we have completed our public hearings 
we would have that kind of a summary in one place. It would be a 
useful tool to refer in detail to a certain page of one of the 
exhibits where a particular item may be expanded upon. 


I suggest if the research staff do that they wili become 
more aware of the variety of suggestions being made to us. Also it 
would make it much easier to pull the ideas together in the report 
writing stage. 


The Vice-Chairman: Thank you, Mr. Breithaupt. I 
personally do not have anything against going in that direction. 
However, the chairman carried on the discussions and I am not sure 
just what direction he gave. I assume he took his lead from the 
committee. Perhaps the researchers might be able to tell us how 
the proposal was put to them. 


Ms. Mooney: We were told we would be involved in writing 
a report. I am actually getting ready to do that, summarizing the 
recommendations in briefs would be something-- 


The Vice Chairman: So that it really fits in with those 
comments Mr. Breithaupt made. 


Hon. Mr. Elgie: What he is really saying then is that 
under, say, Administration," any comments from other briefs would 
be added under the recommendation. 


Mr... Breithaupt: sOn that one page. 


Hon. MormElete-: ies, 


Mr. Breithaupt: But we will wind up probably with 50 or 
60 pages, depending on the total number of recommendations. 
Everything would be in one place, so we can refer to it as we go 
through and we would not miss the comments from groups or 
individuals who have not directly appeared but have simply 
submitted written material. 


Hon. Mr. Elgie: That would include the written material 
briefs, as well as those orally presented? 


Mr. Breithaupt: Yes. 


Hon. Mr. Elgie: Letters and everything. 





Mr. Bereithaupt: It would all be in one place then and I 
think it might be useful to the committee. 


The Vice-Chairman: Very good; I believe that falls 
within the directions that were given. If that issue is reasonably 
dealt with, Isthiako liwidimatathisypointaask Me ..Grosbie,to 
continue from where we left off this morning. 

Meo CrosbiesoThanke youy aMr .,; Chaigman: 


The next area of the act to discuss is registration. 
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Sections 161 to 173 set out the procedures and requirements for 
the registration of a loan, corporation or trust company. These 
include the usual information one might expect such as the recent 
financial statement, the appointment of Ontario agents where the 
corporation is extraprovincial, location of the head office, the 
term of the certificate of registry and similar matters. 


2310) p.m. 


The minister may direct that a corporation be admitted to 
registry on terms and conditions, and it is an offence to transact 
or undertake business in contravention of any such terms or 
conditions. 


An extraprovincial trust company may not be registered 
unless there is a public necessity for it in the locality in which 
it proposes to do business and unless the registrar is satisfied 
the applicant will command the confidence of the public, and that 
public convenience and advantage will be promoted by the granting 
of the registration. This is the same test as applies to the 
initial registration of an Ontario trust company. 


The act sets out a procedure for challenging the registrar's 
decision to withhold registration or to suspend, revive or cancel 
a registration. The decision of the registrar following a hearing 
and review is subject to appeal to the Divisional Court. 


The minister may require any corporation applying for 
registration to amend any bylaw that is repugnant to the law of 
Ontario. The unimpaired capital required for the registration of a 
trust company afttera Januanyrds* 1968,7 isnS$icmiliaon: 


Finally on this point, it is an offence for any director, 
auditor, officer, servant, employee or agent of a corporation to 
hold out in any way that the corporation's solvency or financial 
standing is vouched for by the registrar. 


Are there any questions in that area? 


The next section is unregistered corporations. Sections 1/74 
to 177 deal with unregistered corporations and prohibit them from 
carcying on the business of a loan corporation or other trust 
company. 


No one, except registrants under the Loan and Trust 
Corporations Act or the Insurance Act can assume or use a name in 


Ontario that includes any of the words "loan," "mortgage," 
"trust,'' or "guarantee,'' in combination with the words 
meonporationg fucompany, ‘association, “limited,” or 


"incorporated,'' unless it was part of a corporate name of a 
corporation incorporated under Ontario law or an act of the 
Parliament of Canada before July 1, 1900. 


These provisions are designed to control persons who might 
otherwise pass themselves off as being registrants under the act. 


Are there any questions about unregistered companies? 


re 
Mr. T. P. Reid: Has this been a problem? 


Mc. Thompson: We find it repeats itself about annually. 
We are currently in the process of prosecuting somebody to get out 
of the jurisdiction. Last year we had another one coming over from 
Detroit, trying to carrying on business without registration under 
the ‘acu. 


It is one of the features of the act that the control 
mechanism of getting the unregistered corporations out of the 
province is under the provincial Loan and Trust Corporations Act, 
so it is another little feature we have. 


Mr. T. P. Reid: Can they operate until you have 
prosecuted them and there has been a court decision? 


Mc. Thompson: No, not according to us. We go in and 
close them up. 


Mr. T. P. Reid: Is that usually sufficient or do they go 
to court and-- 


Mr. Thompson: Usually we can get them out pretty fast by 
explaining the situation. 


Me. T. Po tReidssWhat*vsl"prebty: fast’? 


Mc. Thompson: Within days of us finding out that 
somebody is operating here; it is usually by way of an 
advertisement in the newspaper, something along this line. 


Mr. T. P. Reid: What happens to the depositors' deposits 
in that case? 


Mc. Thompson: That is the reason we jump very quickly on 
it because there is no protection. 


Mr. T. P. Reid: But suppose I open the Elgie Trust and 
Loan Corp. or-- 


The Vice-Chairman: No, It would be the Reid. 


Mr. T. P. Reid: Let us say the Rosenberg Trust and Loan 
Corp. or take a name out of the air. I am offering guaranteed 
income certificates or whatever at 14 per cent. Presumably I could 
have taken in a few thousand dollars by the time you catch up to 
wey there a provision for the depositors to get their money 
ack? 


Mr. Thompson: No, there is not. There is no Canada 
Deposit Insurance Corp. coverage or anything. 


Mr. T. P. Reid: Obviously they are not covered under the 
Canada Deposit Insurance Corp. 


Mr. Thompson: Right. 
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Mr. T. P. Reid: So what happens? Are they just out of 
luck, caveat emptor? 


ME2 LnoOmpson:= Yes? *they <at ey 


Mr. T. P. Reid: I do not recall that being in’ the white 
paper. Is there going to be some provision in the legislation to 
require that these people, if found to be operating as 
unregistered and unlicensed, have to repay these moneys? 


It goes back to what was argued where somebody puts up 
"trust company" or "loan and trust company" and people think they 
are licensed and they flock in, or maybe dribble in, whatever. How 
many people get hurt by this? 


Mr. Thompson: We do not have knowledge of anyone yet, 
but as I say, we have to move very quickly. Because the public 
simply do not have any protection on that, we go in very quickly 
and close them down. 


To provide some form of protection, you have to face the 
issue of whether or not you are almost encouraging people to come 
in here and take a run and run out. 


Hon. Mr. Elgie: If anybody puts up a sign for the day, 
whatever they take in should be guaranteed. With no registration, 
no accountability, no responsibility to anybody, no public 
involvement, you are really guaranteeing fraudulent activity, are 
you not? Is that what you are proposing? 


Mr. T. P. Reid: From what Mr. Thompson says it is not a 
problem that people are coming in and depositing large sums of 
money and then finding out within a matter of days--I do not want 
to correct anybody, but we did not find out what certain other 
people were doing over a long course of time. 


Presumably somebody could be walking down the street, go in 
to Mercantile Trust and say: "Oh, gee, look. They are offering 16 
perc cent and the others are offering only 15. I will put ny 
$10,000 in here." Obviously they lose that money. Obviously that 
has not happened. Has that happened? 


Mr. Thompson: No. We have no knowledge of anybody ever 
losing any money on that, but it is something that we do have to 
be on guard against continually. 


Mr. T. P. Reid: Do you have, or will you have under the 
proposed amendment, the authority to prosecute those people to 
recover those funds? 


Mr. Thompson: No, we do not. 
Meret errs Reid: Should you have that? 
Mr. Thompson: We could take it under advisement. I would 


weigh it with the capability that we might have to recover it 
successfully. The whole thing is geared as strictly an enforcement 
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problem now, but it could be a problem. It could be a problem more 
in newspaper advertisements than anywhere else. 


Mr. Crosbie: There is a slightly different aspect to the 
same problem, and we see it partly as a problem of public 
education and partly a requirement that could be placed on a trust 
or loan institution, and that is, we feel that better evidence of 
the nature of the guarantee or of the insurance coverage on the 
deposit is necessary. Part of the public education program would 
encourage people to look for, some place in the trust company, 
that certificate saying they are a member of the Canada Deposit 
Insurance Corp. system. 


I know that does not directly deal with your problem, but it 
is another approach to the same concern. 


Mr. T. P. Reid: We always have the problem of how far we 
go in protecting the public, but it really translates back. When 
we say ''a trust company," people tend to think that means a whole 
lot of things, whether legally or otherwise, and it seems to me 
there is a potential there for places, particularly outside of 
Toronto, where your people may not be aware that somebody could 
get in and get out of the business in a hell of a hurry. 


Let us take Windsor. Somebody comes across and opens 
something called ''Fidelity Trust.'' They could be operating for 
some time without your knowledge and by the time you get there and 
close them up, they could have taken in a few thousand dollars or 
more. 


2220 pone 


The minister will recall that even after Crown Trust and 
others were seized, the people were still pushing the security 
guacds out of the way to make deposits because the interest rates 
were higher. 


Hon. Mr. Elgie: I guess the issue is if somebody walked 
down the street with a sign saying: ''The Reid Trust Co. I have the 
Brooklyn Bridge to sell"-- 


Me. Breithaupt: "The end is near.” 


Hon. Mr. Elgie: --and somebody buys it from you, who 
takes responsibility for that? Are you saying that the Canada 
Deposit Insurance Corp. should accept the responsibility? 


Mr. ShscP) Rerdk? bb tamenotics ay neg) itheth;.! <am sayine 
perhaps we or you should have the authority to prosecute to get 
the funds back. From what Mr. Thompson has told me, you can close 
them up, but those people who walked in that door and made a 
deposit or bought a certificate that anybody can print in a back 
room, have no recourse in getting their funds back. Maybe it is 
not a large problem. 


Hon. Mr. Elgie: There would be criminal investigations 
and investigations for contraventions foc failing to register. 


7 


Then there would be the actions brought by the individuals to 
recover funds. 


Mruntlase aiReid:tYess but youlalwaysiget vinto tthatecnlf I 


deposited $1,000, the lawyers are going to charge me $5,000 to get 
it back--with respect to all the legal minds around the table. 


Hon. Mr. Elgie: It would be good to hear various 


people s positions on that issue. It is a difficult one. 
The Vice-Chairman: Any further questions? Mr. Crosbie. 


Mr. Crosbie: The next sections on investments deal with 

the investment powers and limitations of loan corporations and 
trust companies. These are particularly complex provisions of the 
act and may require more explanation than we have been giving you 
so far on various sections. I have, therefore, asked Mr. Thompson, 
the registrar of loan and trust corporations, to explain these 
provisions to the committeee. He will be better able to handle 
your questions. 


Mc. Thompson: The provisions we are dealing with are set 
out in) secthonsslsSutovlOobsof the <act ..Ilfivl,can, as. 1l.hope,s leave 
with the committee an understanding of what is meant by quality 
controls and quantum controls in the basket clause, I would think 
I would be very successful indeed. Every time you refer to these 
provisions you really have to reread them and look at them again. 


By and large, the quality control, and by that I mean the 
type of investment that can be made by a registered loan and trust 
corporation, is defined in section 178 of the act, which provides 
a list or almost a menu of approved types of investments with 
various qualifications as to each particular one. If we refer to 
the most common types of investments, generally the greatest one 
in proportion to asset investment is mortgages. The test there is 
three quarters of the value of the real estate to which the 
mortgage relates. 


Any other mortgage against the property that may have a 
prior claim must be taken into account in arriving at the maximum 
investment limit. It is permissible to lend in excess of that 
amount if the excess is insured by either a mortgage with the 
Canada Mortgage and Housing Corp. or guaranteed by them, or a 
mortgage by a licensed insurance company in Canada--the one 
remaining being the Mortgage Insurance Co. of Canada. 


Other types of authorized investments are bonds issued or 
guaranteed by the government of Canada, a province of Canada or a 
municipality and bonds of any company that are secured by a 
mortgage to a trust company upon real estate or other assets of 
the company. 


Common shares are authorized if the company has a five-year 
dividend payment or earning record of at least four per cent of 
the amount that those shares have carried on the books of the 
company issuing the security. 


Similarly with preferred shares, these are allowed if they 


8 


in turn have a dividend payment record on the preference shares of 
some five years or if the common shares of the company are 
authorized investments. 


Corporate bonds or debentures are allowed if issued or 
guaranteed by a company whose common or preferred shares are 
authorized investments or whose earnings have met requirements 
stated in the act. Guaranteed investment certificates are also 
allowed if the preferred or common shares of the corporation 
issuing the same are, in turn, authorized investments. 


The act also authorizes certain other investments which are, 
however, seldom used by existing trust or loan corporations. These 
authorized investments include the International Bank for 
Reconstruction and Development, federal and provincial subsidy 
bonds and assignment of life insurance policies--that is, the cash 
paid-up value thereon. 


I would now like to comment on a few other classes of 
investment that are currently of some significance. 


The legislation permits the financing of transportation 
equipment for use on railways or public highways where the 
equipment is leased and title documents are assigned to a trustee. 
The intent of this section does not extend to commercial or 
financial leasing as that term is generally used. At this time, 
commercial leasing must be accommodated in the investment basket. 
More about that later. 


Real estate: Investment in real estate is possible, either 
directly in the trust companies or through the medium of a real 
estate subsidiary. The act and regulations place restrictions on 
such investments, however. Up to 10 per cent of the total assets 
of a corporation may be invested in income-producing real estate 
that meets restrictive standards and provided no one investment is 
greater than two per cent of the total assets of the trust company. 


Income-producing real estate not meeting the restrictive 
standards I referred to may be acquired again as a basket 
investment. Such investments are limited in total to the available 
capacity in the investment basket and individually may not exceed 
one per cent of the trust company's total assets. 


All the real estate investments I have mentioned may be made 
by the corporation alone or jointly with another trust company or 
a licensed insurance company. Finally, a corporation may form a 
subsidiary to invest in real estate. Investments in real estate by 
the subsidiary are not restricted as to their nature, but 
individual investments are limited to two per cent of the total 
assets of the trust company. 


Mriwil. Pe Reid § Slt ‘could motbe clearer { 
Mr. Thompson: “In turn, the trust corporation's 
investment in a subsidiary is limited to 10 per cent of its total 


assets. 


Subsidiaries: Since 1970, trust companies have been able to 
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use their own funds to acquire shares of subsidiaries, provided 
the functions carried out fall within certain categories. 
Extensive regulations under the act govern this. They may also 
make advances out of their own and borrowed funds to such 
subsidiaries. 


Subsidiaries permitted are real estate companies, foreign 
loan or trust companies, and companies created to carry out only 
activities reasonably ancillary to the business of a loan or trust 
corporation. A trust company may own a loan corporation and vice 
versa. Special permission is required in respect of ancillary 
companies and for loan corporations acquiring a trust company. 
However, operating a subsidiary is otherwise a matter of right. 


The Vice-Chairman: Is this an appropriate time, Mr. 
Thompson, for a question on what you have said? 


Mr. T. P. Reid: I presume there is not going to be a 


test on this Later. 


The Vice-Chairman: No, but Mr. Renwick indicated that he 
had some questions. 


Mr. Thompson: Yes, I think this is an appropriate time 
for questions. I was just going to discuss the basket clause next. 


Me TeePoeReid:: Ledosnoti knowvhows Mc: eRenwick. could have 
avquestionve itiisicrystaliclear: 


The Vice-Chairman: Mr. Reid, I must say your 
perspicacity--no, I will not continue. Go ahead. 


2:30 p.m. 


Mr. Thompson: The regulations governing subsidiaries are 
cegulations 593 and 597, wherein the detailed requirements 
cespecting their operation are contained. Important are the 
provisions for valuing subsidiaries on the accounting records of 
the parent or the trust company and the provisions for 
undertakings to allow the registrar to examine subsidiaries. 
Corporations must maintain at least 5l per cent control over 
subsidiaries, except with respect to real estate companies; and 
there will be more on that particular point in the white paper. 


Quantum limits prevail on the size of the investment in an 
ancillary subsidiary and a real estate subsidiary. It is limited 
to five per cent and 10 per cent, respectively, of the total 
assets of the corporation. 


If I can touch on the basket clause--and we really dealt 
with the quality of investments at this stage--the basket clause 
is an additional provision that permits trust companies to make 
investments that are not specifically enumerated under the 
authorized investments provisions. This provision is, as I have 
said, referred to as the basket. Initially the basket limit is 
equivalent to 15 per cent of the trust company's capital base, but 
this limit may be expanded to seven per cent of total assets. 
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Historically most corporations made little use of the basket 
clause, reserving it for the occasional bond or stock investment 
that did not quite fit the eligible investment test. In the early 
1970s the trust industry commenced offering consumer loans, which, 
not being specifically authorized, were placed in the basket. More 
recently commercial lending has’ been introduced as the basket 
item. 


That, I think, illustrates the use of the basket clause. It 
does provide some investment flexibility to a corporation. 


The Vice-Chairman: Mr. Reid has a question. I wonder, 
Mr. Renwick, if you want to proceed with yours at this time. 


Mr. Renwick: I would defer to Mr. Reid if he has a 
question. After all, they hold more seats in the House than we do. 


The Vice-Chairman: The politeness here today is immense. 


Me... Tie. “Rei dis:(MrestThomps ony) ustico thetpame out,, would 
it be possible for you to tell me what is excluded? You have gone 
through almost everything conceivable. The basket clause seems to 
be the catchall; if it is not included in the regulations and 
under sections 181, 183 and so on, then you can do almost anything 
else you want and stick it under the basket clause. Is it possible 
to help me out by telling me what is excluded? 


Mr. Thompson: Possibly the best way to look at it is the 
common share investment. If you are looking at that, you cannot 
simply say that a share issued under the aegis of the Toronto 
Stock Exchange is a permissible investment. 


Mres (T2PeS Reid-e Bue mutual funds. arez 


Mc. Thompson: No, they can be offered by the company by 
a subsidiary route. You have to look at that test. You have to see 
that it has a dividend earning record of at least five continuous 
years, so obviously anything that does not have that is excluded 
and is not an authorized investment for a trust company. You are 
ceally looking at the safety of that type of investment. 


In reading that clause, a corporation may have paid 
dividends in four out of the five years, but it would still be 
excluded as an investment for a trust company. 


Mr. T. P. Reid: But Bell Canada, for instance, would be-- 


Mc. Thompson: Yes. 


Mr. T. P. Reid: How about preferred shares? 


Mc. Thompson: The preferred share test is basically the 
same. If there has been any interruption in the dividend paying 
obligation or record of that company and it does not meet a 
certain proportion of how the capital of that company is carried 
on its base, it is excluded. You are getting into a real blue-chip 
type of security. 
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Problems also come up where you have amalgamations of two 
companies and if securities are melded together in one, 
particularly if one of the companies had a dividend-earning record 
and one did not, and all of these things. There is not a big 
market really for your blue-chip security. 


Mr f-T7°P. PReid » *But 7a Sloan sand ctcust scompanyecan sinvest 
in almost anything from real estate to common shares if they meet 
the requirements of the five-year dividend. 


Mr. Thompson: Yes. 


Mretpeck. tReid wSotthererreably:<is<-not sanyvkind«of 
financial or commercial interest that a loan and trust company 
cannot invest in. 


Mr. Thompson: Yes, providing--this is what I call the 
quality--the quality tests are met, so they have a broad range of 
what they might invest in, another corporation's shares, stocks, 
Or mortgages, etc. Then they have the flexibility of investment 
under the basket clause. Now we are ready to move into the 
controls, which in another way-- 


Mr. T. P. Reid: Restrict them to a certain degree. 


Mc. Thompson: --restrict them as to the percentage of 
their own assets they can put in any one investment. In other 
words, they cannot put all their eggs in one basket. You are 
trying to diversify and have a broad, diversified, balanced 
portfolio: 


Mr 1 7DeRPaeReidvein your opinion; sisithistrestrictive 
enough, both in terms of quality and quantity? Maybe I should wait 
till you go through the quantum aspects, but is this restrictive 
enough? 


Mr’ Thompson :*Oh;“ yes) Iothink it is. The broad intent 
of the legislation is there. 


Mr. T. P. Reid: Is the enforcement of it adequate? 


Mr. Thompson: It is part of the regulatory» process. 

There are those who say that you do not need this type of list or 
menu. But basically as part of the regulatory process in checking 
assets on the corporation's filing, if you have it and you have 
references, then you have a source of material that you can refer 
to through the Toronto Stock Exchange or the corporation directly 
as to their dividend-earning record, etc., to see that they are 
qualified. That is all part of the process of examination. 


The biggest problem you have on that is if it is broad 
enough, because some investment opportunities are lost. One of the 
problems that companies do face is trying to get their money out 
for investment purposes. 


Mramine Poke rdsrel dos noteknowid i it hiss disy.germane. but 
let us take a hypothetical case where somebody has real estate in 
particular and they inflate the value and say: "All right. I 
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bought this for $1 million but inflation has gone up 10 per cent, 
or the building across the street rose by 15 per cent, so my 
building is now worth $1.15 million."' Is that caught in here? 


Mr # Thompson: Yes; -itawouldsbe; gtosthegex tenth thatein 
common shares you have the TSE to rely on, the corporation's own 
published reports and the dividend-earning records. In the case of 
real estate, you have to rely on the position that the mortgage, 
if it is a mortgage, sits in, the appraisal and the evidence you 
have with respect to that particular value. 


2:40 p.m. 


Mr. Renwick: Mr. Chairman, I will try to make my 
question very simple. I think it is absolutely essential for the 
committee to have a readable piece of paper explaining to us the 
powers of loan corporations and trust corporations, particularly 
trust corporations, to invest in any kind of real estate 
investment, be it by way of mortgage, direct investment or other 
investment. I say that because basically the reason we are here is 
the problems which arose with the investment decisions of 
companies with respect to real estate. I cannot conceive this 
committee would be engaged in this kind of ritual unless those 
problems had arisen. 


We might well have seen an amended Loan and Trust 
Corporations Act introduced directly into the assembly for 
discussion and debate, because of the length of time from the 
select committee's report and the delay in getting amendments in 
and then the changes which took place and so on. It was up for 
review. 


I realize now that the select committee did not look into 
this question about investment powers at all, let alone investment 
powers in relation to real estate, including mortgages. There is 
nobody on this committee who will be able to read the sections 
celating to the investments and understand them in a business 
sense. 


I am not asking for research. I am asking the ministry and 
the multitude of advisers it has had on this problem to put down 
on a half a dozen sheets of paper what exactly are the powers and 
limitations with respect to investment in real estate or in 
mortgages, or in any other kind of investment related to real 
estate by loan and trust corporations. If we do not focus in on 
that question, we will not be fulfilling what I consider to be our 
responsibility, to deal with this vexed question of valuation of 
real estate investments. 


It is relatively easy. Any corporate lawyer can skate 
through most of the provisions in here related to preferred share 
and common share investments to find out whether or not the rules 
apply. But the vexed question of the mortgage and real estate 
investments is the key to the problem. 


I hope that somewhere, somehow, the ministry, its experts or 
the multitude of experts who have been involved in the Cadillac 
Fairview operation can give us some indication of what the problem 
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was that led the ministry to blow the whistle when it did, related 
not to questions of guilt or wrongdoing or anything else, but 
Simply on the basis of what it was in this statute that lhedite 
your blowing the whistle. That relates to value, investments in 
real estate, investments in mortgages, charges or hypothecs and 
the whole definition of improved real estate. 


With great respect to my colleagues on the other committee, 
including myself and Jim Taylor, I do not think we were aware of 
it when we said in our report in 1975, "The committee was of the 
opinion that in view of the highly technical nature of the 
investment powers sections and of the considerable uniformity that 
exists between them and the comparable sections of the federal 
acts and the acts of other provinces, it would serve no useful 
purpose for the committee to review the details in sections 15l 
and 153,'' which are whatever they are, 178(1), whatever the 
appropriate reference is. 


I think we have to not get bogged down in each and every one 
of these investment powers, but we have to understand what a 
member of the board of directors or an executive officer in a 
trust company says to himself when he says, ''Can we invest funds 
in real estate?" What is the living, breathing world in which 
people operate, apart from from lawyers and accountants, in 
deciding on those investments? 


There must be some way to translate into English what these 
provisions say, and there must be some way in which we can have 
definitive statements about alternative methods of value so that 
we can make at least some comment on the question of how you 
determine value--what it means, what the guidelines are, what 
kinds of judgements were made that were approved and what 
judgements were made that were disapproved--without getting into 
questions of whether somebody was right or wrong or whether there 
was an offence or otherwise on the matter. 


Making the assumption that business transactions take place 
in the real world, what were they doing in the various companies 
that caused the problem and what can we do in this legislation to 
clarify the problem so it will not repeat itself with respect to 
investments in real estate, which are the great bulk of the 
financial intermediary operation that the trust companies are 
engaged in? 


I am not suggesting there are not other ways that people can 
skate in there, but this is why we are here and, with great regret 
on my part, I think we have to understand it. I am not 
particularly interested in understanding it; certainly there are 
no votes in Riverdale in my understanding it. But I think this is 
what we have to do, and I need something on paper, otherwise we 
will just be bamboozled, we will not understand it and we will get 
immersed in these immensely technical questions that none of us is 
competent to deal with. 


The Vice-Chairman: Thank you, Mr. Renwick. Perhaps, Mr. 
Crosbie, you might care to respond. 
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Mr. Crosbie: Yes, Mr. Chairman. We will certainly do our 
best to provide that information. 


I think it is safe to say that if we are talking about 
direct investment in real estate--in the form of mortgages, for 
example--there is a whole series of issues there that you have 
raised that I think can be discussed in fairly intelligent and 
clear terms. As soon as you move away from that, for example, and 
you start investing in the shares of a company that in turn 
invests in real estate, you move the complexity one notch away. 
There are more difficulties the further you go away from direct 
investment in real estate. 


But I hear what you are saying, and we will do our best to 
try to make it as clear as we can. 


Mr. Renwick: My colleague the member for Ottawa Centre 
(Mr. Cassidy) and my colleague the member for Kitchener (Mr. 
Breithaupt), followed by the member for Brantford (Mr. Gillies), 
followed this morning on the question of directors. If you are a 
director of a company, it does not automatically endow you with 
the capacity to understand the Loan and Trust Corporations Act. If 
you are sitting and expecting people to exercise judgement with 
respect to real estate investment, they must be able somehow or 
other by way of something other than intuitive judgement, by way 
of a checklist if necessary, to say, ''These are the things I have 
to be satisfied with so that I can ask the mortgage investment 
manager of this company who is recommending this investment to us, 
‘Does ste sELE? OY 


That is the responsibility, and I just do not think there is 
any businessman who is going to put up with the gobbledegook that 
is in here. I say this with great respect; I know the legal jargon 
is necessary to categorize these things. But there must be in some 
trust company somewhere in Ontario a clear indication of what 
directors are supposed to make decisions about, or do they simply 
rely on the fellow at the head of the department? If so, what does 
the head of the department say on the question of whether they are 
within the law in making this real estate investment? 


2p50 Gp m. 


I think it would be important, without going on at any 
length, for us not to disperse the activities of this committee 
away from what to me appears to be the key issue, the question of 
the investments in real estate, investments of all kinds, directly 
Or indirectly, by loan and trust corporations. 


What went wrong, what caused the problem? What made the 
people involved in the investigations think that was an acceptable 
way to operate and what made the ministry say it is not an 
acceptable way to operate and that it offends some situations? I 
have not seen anything yet that has come to grips with these 
questions. f 


I may not have read all of the fine print in the white paper 
or in the proposals for the internal reorganization of the 
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ministry, but I think we have to understand that problem of real 
estate investments and valuations. 


Hon. Mr. Elgie: Certainly we will explore the 
possibility of providing that information with the proviso that we 
will have to get advice of legal counsel. Some of these very 


issues are issues that are before the courts and there has been 
much material tabled that may indeed answer -- 


Mr. Renwick: Oh, come on. With great respect, minister, 
I tried carefully to say that I am not trying to intrude on police 
investigations, court actions or anything else. I want to know 
what the ministry thinks is a legitimate investment in real 
estate, what are the limitations on a company that wants to invest 
in real estate, what are the valuation criteria which the ministry 
accepts and what are the alternative valuation criteria which are 
in dispute. 


Hon. Mr. Elgie: I am not getting in a debate with you. I 
simply said, as you would expect me to say, that we will discuss 
it with legal counsel and we will endeavour to provide the 
information for you within the limits that they may recommend to 
us. I will be glad to discuss it with you once we have had those 
discussions. 


Mr. Renwick: You have four or five management consultant 
firms involved in advising you. You have 16 or 1/7 
Ontario-incorporated trust companies. All of them must have 
written down somewhere the guidelines by which they operate. If we 
have to solve the problem, that is all right, dump the problem on 
us, I do not mind that; but we cannot go back into the assembly 
without some fairly definitive questions related to real estate 
investments and valuation policies and guidelines. If you want to 
tell us that nobody knows what they are-- 


Hon. eMrwebi ie: olidid., not, say..that « 


Mr. Renwick: I am not saying that. I am leaving it open 
to you. I just do not want it to end up that somehow or other this 
information is not available to us. It is either available to us 
or you tell us that you cannot provide it to us because you do not 
know what it is. Then you leave us with the problem and the 
collective wisdom of this committee, which is, of course, 
superlative, would be able to come to the kinds of recommendations 
that would be important to us. 


Mr. Boudria: I want to get back to some of the things 
that were referred to earlier in the basket clause. I am trying to 
refer to some things I read before. I know that a director cannot 
borrow money from his or her own trust company. That is correct, 
£6 ict? 


Mr. Thompson: That is correct. 


Mr. Boudria: Would I be correct, though, in saying that 
in the cases we are dealing with, the three famous companies in 
question, there had been such loans, maybe not to the same 
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individual but to each other in order to assist in the purchase of 
certain properties? Can we go through that in reading some of this 
documentation? 


In other words, was that basket clause used for personal 
loans to a friend of the owner of a trust company for the purpose 
of acquiring properties together with the owner of that same trust 
company? 


Mr. Thompson: I would say no, it was not utilized or 
abused to that extent. I would say that it was much more 
sophisticated than that. 


The Vice-Chairman: Are there any further questions? 


Mr. T. P. Reid: Mr. Thompson, I have a little problem 
with my friend Mr. Renwick in restricting this whole thing just to 
mortgages and real estate. It seems to me there is a plethora of 
investments that can be made there. If somebody can find his way 
around the mortgage and real estate aspect, he may find some way 
around all the other host of things. I just wonder where we draw 
the line. 


I realize we are dealing with a particular problem, but if 
we are going to amend the act, it seems to me we do not want to be 
back here a year from now saying we now have problems we did not 
consider or the ministry did not consider. 


I wonder if it is possible to give us something that is 
understandable to a boy from Rainy River, we will use the lowest 
common denominator I can think of, on all of the investments. 


Second, Mr. Thompson mentions that when it came to the 
enforcement or regulation, within the ministry or within that 
section of the ministry there was a checklist of things that could 
be invested in that you were able to write down and say if these 
are common shares or preferred shares or mortgages or mutual 
funds--whatever. There is some kind of checklist you have, to go 
Aart this list and compare what they have said to the value over 

ere. 


Can we have a copy of that checklist, or did I misunderstand 
you? 


Mr. Thompson: No, I did not mean it to that extent. What 
I was saying was every company must file a return at the year-end, 
really after the event, which describes what they have invested in 
during the year and what they have at the end of the year. 


That is broken down into segments such as common shares, 
mortages, etc. I was making the point, which in the case of common 
shares is relatively easy to ascertain, whether most of them, Bell 
Canada-- 


Merv". =P. Reid Theis@sE or? whatever-- 


Mr. Thompson: Yes, right. You have a relatively quick 
way of ascertaining it. In the other areas you do not, necessarily. 
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Mr. T. P. Reid: It might be helpful to have a copy of 
the return they must file. 


Mc. Thompson: We thought we had set this out relatively 
clearly. Obviously, we have not. We will be glad to have another 
go at it and try to give examples, perhaps, that might be better. 


MeV TOOPyeReid: *Thatamight’ bevhelpfuls 


Mr. Thompson: We will try to work it in. Some of the 
proposals in the white paper lead us directly into this area. 


Mr. Breithaupt: Mr. Chairman, it may be that, as a 
result of the studies that have occurred with respect to these 
three trust companies, there would be available to us perhaps a 
copy of the manual of administration or the policy directives that 
dealt with investments in any one of the three. If those several 
pages were available to show at least in principle how one company 
handled what should be done, that might resolve the question Mr. 
Renwick had. It could set out how the policies of a company are 
developed or printed. Whether they are exactly followed or not is 
another story. 


Perhaps it would be a helpful way of getting that material, 
if we could see at least how the manual for a company said 
something should be done, what procedure should be followed and 
how various securities and other interests were considered for 
investment or other purposes. 


Hon. Mr. Elgie: We will certain look again and see if 
that is something that is possible. 


Mew. AVS Traylor assur selwhats youvaretryingrto do is 
get at the criteria for evaluation of investments? 

Mr. Renwick: Yes. You are knowledgeable in the area. I 
am not knowledgeable in the area. I do not understand what the 


word "value" means when it comes to mortgages, which are such a 
large part of the investment world of trust companies. 


Mras UL oA. Taylor 7) \iGam not: questioningy-that.7;1 am, trying 
to clarify what you are seeking-- 


3 p.m. 


Mr. Renwick: That is why I am glad you interject. You 
are knowledgeable about it. I do not know how, without 
oversimplifying it, you arrive at a property's value, in order to 
determine 75 per cent of the value for the purpose of authorizing 
the investment involved in it. That major thing triggered the 
problem facing us. 


Cadillac Fairview Corp. Ltd. was in the real estate 
business, valuing the properties they were going to sell on the 
market. The company was doing this, with all the problems involved 
in selling a large block of investments, selling it at one price 
and having it, in the fashionable language of the day, flipped 
twice on a valuation judgement. 
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Assuming businessmen were involved, they were making 
decisions about it. Without putting any aspersions on anybody, 
that immediately triggered a massive response by the government. I 
would like to understand what problems led to that response and 
what would not have triggered that response. 


So far as the companies were subject to regulation, in each 
of those cases somebody had to say, "That is the value we are 
going to place on it.” 


What are the disputed types of value? I do not understand 
them, but there are various types, and obviously, you dispute 
certain of these methods. That is one element I want to see on the 
table. 


I am not trying to restrict ourselves to that. I have said 
it is one of the major parts of a trust company's investment 
portfolio, as we know it. They may invest in common shares, 
preferred shares or in bonds, debentures and so on, all of which 
are legitimate. The select committee did not venture into this 
area, yet this area seemed to trigger the problem. 


Mr. J. A. Taylor: I wanted to know what to expect when 
it came forward, and I wanted to clear my mind as to what your 
expectations were. 


The Vice-Chairman: The minister has indicated they will 
attempt, to the extent it is humanly possible, to answer those 
questions. 


Hon. Mr. Elgie: After discussions with counsel. 


Mr. Thompson: Quantum limitations: These are additional 
to the limitations that appear in the individual sections of the 
act. I will enumerate these as follows: 


A. Trust companies must ensure that 50 per cent of 
guaranteed trust funds--the pool of the depositors' money, the 
guaranteed investment certificate money--are invested in such 
securities as are listed in section 26 of the Trustee Act. You 
have a different treatment for that section of money. In practical 
terms, companies fulfil this obligation by holding first 
mortgages, government bonds and balances with Canadian banks. 


B. Investments in shares and debentures are limited to 20 
per cent of the shares or debentures of any one issuer. To put 
this another way, the trust company should be a passive investor 
by investing for security and profit, not for the purposes of 
exercising control over other corporations. 


C. Collectively, investments in common shares cannot exceed 
25 per cent of a corporation's total assets. 


D. There are also restrictions applicable to any one 
security and to related parties. In essence, investments in any 
One security or any One company or group of related companies are 
limited to 15 per cent of the corporation's capital base with the 
exception that investments for a term of less than one year are 
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limited to the aggregate of 20 per cent of the capital base and 
2.5 per cent of the borrowed funds. 


I would like to make very short reference to the owning of 
real estate for the trust company's own use. Simply put, the act 
permits a corporation to acquire real estate for office premises 
up to 35 per cent of its capital base. That puts a cap on the 
amount of money the corporation can take out of its capital to own 
a building to house itself and display itself to the world. 


Those, briefly, are the investment provisions of the act. 


Mr. T. P. Reid: This is a somewhat facetious remark, but 
what Mr. Thompson has just gone through reminds me of the ethnic 
makeup of Toronto. It is five per cent Indian, 10 per cent 
Pakistani, 40 per cent Italian and so forth, and when you add it 
all up it comes to a population in Toronto of about 20 million 
people. The two per cent who are Irish represent quality rather 
than quantity, but we will not go into that. 


But has anybody added up all the investments these companies 
are entitled to hold? Does it come to 100 per cent, 150 per cent, 
175 per cent or 200 per cent? Or is it simply the basket of eggs 
again? Is it simply that if we restrict each separate investment 
type to a relatively small percentage, everything cannot go wrong 
at once, presumably? 


Mr. Crosbie: Yes, there is something to that. We want 
diversification in investments, but it sets a range. It is trying 
to spell out that if you are investing in a particular security, 
you have to examine the quality of it. If you can invest in it, 
you have to look at your own portfolio to see if you fit within 
the quantum limitations the act imposes. It is a very difficult 
area for investment people to work in. 


Mr. T. P. Reid: My overly simplistic and very naive 
question is this: A loan and trust company then could not invest 
in each area so that it was overinvested relative to the deposits 
and assets it had? 


Mr. Crosbie: That would be impossible. 


Mr. T. P. Reid: It could not have 22.5 per cent in 
mortages, 15 per cent in common shares, another 10 per cent in 
something else. In fact it would be strictly under these 
provisions as to the percentages. But when you add up all the 
percentages it has 200 per cent of the deposits it holds. 


Hon. Mr. Elgie: It provides some range, and each company 
selects within that range where to invest the deposit money it has. 


Mr. Crosbie: To put that another way, you are not taking 
100 per cent of investment and dividing it into parcels that total 
100. You are taking a range of investments and saying that for 
this range you may go to 30 per cent, 25 per cent or whatever it 
is. Before you could reach the maximum in every range, you would 
have exhausted the money you had available to invest. 


20 


Mr. T. P. Reid: The problem we are here for, presumably, 
is that some companies invested well over the range-- 


Mc. Crosbie: That is a physical possibility. However, if 
you say you can only have 20 per cent of a certain type of 
investment and a company puts 30 per cent of its money in that 
investment, then it is in violation of the investment controls of 
the (act: 


The Vice-Chairman: Thank you, Mr. Thompson. Mr. Crosbie, 
I guess you will be-- 


Mr. Crosbie: I would like to return to running through 
the act. As it is, the section is on returns. Sections 194 to 196 
outline certain statements and returns that must be made by loan 
corporations and by trust companies. 


31 OA p sur’ 


Both loan corporations and trust companies are required to 
file a semi-annual return, which is a statement showing the 
changes in investments and loans during the preceding half year. 


They must also file a quarterly return, which is a statement 
showing the amount of cash and securities being maintained, as 
cequired by the act, and the amount of deposits and guaranteed 
investments or obligations payable in less than 100 days. These 
returns, you may recall, relate back to the requirement that they 
have this amount of money in respect of investments or obligations 
payable in less than 100 days. 


In addition, the corporations are required to file an annual 
statement of the financial conditions and affairs of the 
corporation. There must be attached to the annual statement a copy 
of the auditor's report which, as you may recall, is required to 
contain the auditor's comments on the adequacy of the annual 
statement. The annual statement must be adopted by the directors 
of the corporation and they must certify to that effect. 


There are provisions for extending the time for filing an 
annual statement and for imposing a penalty for default in the 
filing. The corporations are also required to provide the 
registrar with a copy of any financial statement furnished to the 
shareholders. 


Those are the comments on returns. Are there any questions 
on that part? 


Mr. T. P. Reid: Just a general one. Is it possible, 
again, for us to have a copy of the return that has to be filed? 


Mc. Thompson: What we call a statement blank? Yes. 
Certainly. 


Mr. T. P. Reid: As I understand, Mr. Crosbie said that 
these are all audited statements, so that some-- 


Mc. Thompson: No. 
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Mr. T. P. Reid: They are not necessarily audited 
statements? Is the annual statement audited or not? 


Mr. Thompson: The annual statement is sworn by officers 
of the company. It is accompanied by the auditor's statement. 
There is a separate statement by the auditor. 


Mr. T. P. Reid: How would the two differ, or would they 
differ? 


Mr. Thompson: They should not. 
Mr. T. P. Reid: Do they? Have they? 


Mc. Thompson: I beg your pardon? 


Mr. T. P. Reid: We all have in our minds why we are 
here. Is it a fair presumption that the audited statements by a 
chartered accountancy firm were the same as the statements signed 
by the officers of the company in the firms that brought us to 
this point? 


Mr. Thompson: There are two different statements. It is 
important that we establish that. The auditor does complete his 
audit. He is basically completing it for the shareholders of the 
corporation. 


Mr. T. P. Reid: Saying that the information he has 
received-- 


Mr. Thompson: Yes, and that he has completed his audit. 
That is one document. 


On the other side, we have a requirement for an annual 
return and that annual return will give the breakdown of a lot of 
investments which would not necessarily appear in the auditor's 
report. The auditor's report may show mortgages or something. The 
return to us would show the individual mortgages, stocks and 
bonds; we would have the details of the portfolio. 


Mr. T. P. Reid: You would have them listed. 


Mc. Thompson: Yes. There are two different documents 
serving really two different purposes. 


The next group of sections, 197 to 202, just deals with a 
number of miscellaneous matters such as procedures that protect 
small deposits from seizure by third parties and facilitate the 
transfer of small deposits or debentures on the death of the owner. 


There are also provisions that deal with the service of 
notice on a corporation and with the application of the winding-up 
provisions of part VI of the Corporations Act. 


Are there any questions on that? 


Mr. T. P. Reid: On something I read recently, under the 
Bank Act there is a difference on the $300 figure, as I recall, in 
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terms of bankruptcy and what not. Is there not a difference in the 
amount? 


The argument was that presumably you could go to all 18 
trust companies and make deposits of $300 that could not be seized 
and under the Bank Act the whole thing can be seized, or a much 
lesser amount. Is there any particular reason why there is that 
differential? 


Mc. Thompson: I am sure there is a paper submitted to 
this committee on that point. I think I have seen it. 


Mr... ‘T..sP).) Reid »(Maybe ithateisuwhereml? cota. 


Mr. Thompson: The Bank Act has never legislated in that 
area. The Loan and Trust Corporations Act did many years ago, and 
the purpose of it was simply for the protection of the small 
depositor who might have all his savings garnisheed, to leave some 
money for him in the account. 


Mrw T-4(Paa ReidmiFo; getriout of uthe, country < 


Mr. Thompson: Not far with $300. 


Mr. Crosbie: The next is offences and penalties, 
sections 203 to 205, outlining certain offences and penalties and 
directions that may occur under the act. Section 203 creates an 
offence for "every director, manager, auditor, officer, agent, 
collector, servant or employee of a corporation who refuses or 
neglects to make any proper entry in any book of record, entry or 
account of the corporation," or who refuses to exhibit them or 
allow them to be inspected or audited or copied as required by the 
act. 


Under section 204, the registrar may apply to the High Court 
for an order directing any person or corporation to comply with 
the act or regulations or any order made under the act. The court 
decision is subject to appeal. 


Section 205 establishes a penalty of not more than $25,000 
for any person and not more than $100,000 for any corporation in 
respect of a conviction for knowingly furnishing false 
information, failing to comply with an order or direction, or 
contravening the act or regulations. 


The penalty for carrying on business without being 
registered is not more than $100,000. 


The authority granted to the registrar under section 204 was 
part of the 1982 amendments to the act. Prior to those amendments, 
the registrac did not have authority to apply to the courts for 
orders compellng compliance. 


Are there any questions on those sections? 
Mr. Renwick: Have you any statistical or other 


information on the extent to which in the last five or 10 years 
there have been offences which have been prosecuted under the act 
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or charges laid, and the result of those charges under the various 
categories of offences which are listed, but having particular 
regard to contravening any provision of this act or the 
cegulations made under this act? 


Mr. Thompson: The vast majority of those sections were 
brought in on December 21, 1982. Up to that time, there was the 
effect of having a court order, a forced compliance. Many of the 
violations of the act were simply infractions without sanction; 
administratively perhaps, but not-- 


Mr. Renwick: Are you saying that under the act before 
1982 there were no contraventions which led to informations being 
laid and prosecutions being undertaken? 


Mc. Thompson: I have no recollection. 


Mc. Renwick: None at all? 


Mc. Thompson: No. 
Hon. Mr. Elgie: They were mainly administrative measures. 


Mr. Thompson: Oh yes, carrying on business without a 
licence. 


Mc. Renwick: I understand that. I would like to know 
whether, in regard to the offences and penalties section as it 
existed up to the 1982 amendment, there were any reasons why there 
‘was any use of those provisions for enforcement purposes. 


Hon’... Mrs. JEdgie: We, can.ceview that. 


Mr. Renwick: There must be some indication somewhere as 
to whether you ever got around to laying any charges about 
anything-- 


Hon. (MomBbletes, Andeitianyycharges ;werespossible. «that 
2s -Che,; points 


Mr. Renwick: However you want to phrase it; most 
statutes have an offences and penalties section. All I am asking 
is, were any charges laid? 


Mr. Crosbie: I think during one of your short absences 
we were discussing the charges that have been laid, almost on an 
annual basis, against people who were carrying on business without 
being registered under the act. 


Bet2 Op Sms 


Mr. Renwick: I would like to have the statistical 
information for the 10-year period preceding the 1982 amendment. 


The Vice-Chairman: Again, that has been indicated. They 
will attempt to provide that information and see what they can 
locate over the-- 
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Mr. Renwick: I am not interested in the names of the 
persons, but I would like to know if any use been made of the 
amendments to the offences and penalties section that we passed in 
1982. Has any use been made of those for the purpose of laying 
charges of any kind? 


Hon. Mr. Elgie: Or getting court orders and enforcements. 


Mr. Renwick: Has any use been made of something called 
the offences or penalties section, which I read to be sections 203 
to 205%inelusive? 


Hon. Mr. -Elgie? We*wiPll i cectainlys lookmatathat « 


Mr. Crosbie: Mr. Chairman, I am sure the committee 
members will be pleased to hear that we have reached the last 
section of the act, section 206, which provides the 
regulation-making power in respect of fees, retention of records, 
disclosure requirements in lending transactions and certain rules 
in respect of investments. It also covers the commutation of fees 
and the time for payment of fees. 


That would conclude our presentation on the overview of the 
act. 


The Vice-Chairman: Are there any questions to Mr. 
Crosbie at this point on that portion he has gone through this 
morning and this afternoon prior to us getting into the actual 
white paper? 


Hon. Mr. Elgie: There is another item. Mr. Cooper will 
be pleased to explain to the committee how the act is used. 


Mr. Crosbie: Mr. Chairman, we thought this might answer 
one of the areas of the type of questions Mr. Renwick asked about 
the investments. A lot of what we have said is just so many words 
and we thought it might be useful to the committee if Mr. Cooper 
were to cun through how the act would affect an actual 
incorporation and describe the process in a very practical way, 
rather than use just the theoretical language of the act. This is 
what we would propose doing now if that meets with the committee's 
satisfaction. 


The Vice-Chairman: I think that might help answer some 
of the questions that have been raised. I recall Mr. Reid saying 
this might help a young fellow from the area of Rainy River. I am 
obviously being facetious, Mr. Reid. 


Mrs To Pat Reids* Iowil lochange? that! tol these oldsfellow.? 


The Vice-Chairman: All right. Perhaps then, Mr. Cooper, 
you might proceed with that. 


Mr. Cooper: The first heading is: What must the 
incorporators consider? We will assume we have five people who are 
fairly affluent individuals. They are aspiring to enter the loan 
and trust industry and they want to discuss the factors involved 
in this procedure. 
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The initial consideration they must determine would be the 
amount of the capital they have available to capitalize the 
operation. Profit objectives should be for a long-term growth of 
the organization and not a fast return on investment. They must 
also consider the scope of the operations and the expertise of the 
proposed incorporators. Most importantly, they must have a clear 
understanding of regulatory involvement and be aware that 
incorporation is a privilege, not a right and that public 
necessity and convenience must be served by incorporation. 


They should consider, should it be a trust company or a loan 
corporation? Based on initial consideration, the proposed 
incorporators must determine whether they should create a trust 
corporation or a loan corporation. A trust corporation provides 
financial intermediation plus executorships, trusteeships, 
including pension trust agencies and investment management. A loan 
corporation provides financial intermediation plus a limited role 
as agent to produce fees; fee income, that is. 


The power for loan corporations to act as agent-- 


Mr. J. A. Taylor: Excuse me, do we ask questions as we 
go along? 


The Vice-Chairman: How long will this take? Is it broken 
into sections? 


Mr. Cooper: It is broken into sections. 


The Vice-Chairman: Perhaps at the end of each section, 
Mr. Cooper, you might indicate that you are prepared for 
questions, as the deputy has done. The first to question at the 
the next logical break will be Mr. Boudria. Is there anyone else 
who wants to indicate-- 


Mr. Crosbie: Have you finished that section yet? 
Mr. GoopenéeNo; ‘theresisijust tanothen.pacagcaph. 


A loan corporation provides financial intermediation, plus a 
limited role as agent to produce fee income. The power of the loan 
corporations to act as agents for the transaction of business is 
not granted through the issuance of letters patent but is a 
supplementary function applied for and evidenced by order in 
counce# 1. 


Mr. Boudria: You refer to incorporation as being a 
privilege and not a right and you say that a need must be 
demonstrated in order for the trust company to be established. I 
am curious to know, how many refusals have there been over the 
last year or two? Do you frequently refuse applications for trust 
companies? Are there one or two a year? Are there many? 


Mr. Cooper: Quite often what happens is that when 
somebody comes in and has a discussion, we will go through the 
various criteria we have--and I will be going into more of them as 
we go along--and sometimes he will pack up his bags and go away 
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because he feels he cannot meet the criteria we would be looking 
Lots 


Of course, all the registrar can do is recommend; the 
incorporation itself takes place through order in council. That is 
why we say it is a privilege rather than a right. 


Mr. Boudria: So my question is to the minister, then. 
The Vice-Chairman: The question is, how many refusals? 


Mr. Boudria: In other words, how many times has somebody 
applied and there really was not-- 


The Vice-Chairman: Completed the paperwork, is that what 
you are asking, Mr. Boudria? 


Mr. Boudria: Yes, and there was not the need. We are 
always talking about demonstrating the need. 


Mr. Thompson: I am hazarding a guess here, but it is two 
or three times a year, I would think. There is a continual 
discussion. I have been discussing for five years with one group 
that wants to come in. It is an ongoing process. 


Mr. Renwick: In how many cases in fact did an 
application go before the cabinet with a recommendation to refuse 
Le? 


Mr. Thompson: I can clearly recall one or two. 


Mr. Boudria: This year? 


Mr. Thomspon: No. 


Hon. Mr. Elgie: With a recommendation to refuse 
incorporation? 


Mr. Thompson: Yes. 


Mr. Renwick: So you can clearly recall situations where 
everything was completed and the application went forward to the 
cabinet for incorporation but with a recommendation from the 
minister to the cabinet that it not be allowed? 


Mr. Thompson: In one case the people insisted on going 
directly to cabinet and they filed a petition for it, which no one 
supported. They felt they had the right under the legislation, and 
we said, "Fine." It was not granted. 


Mr. Renwick: Leaving aside that one, which would be what 
I would call a legal aberration, what about one that had been 
processed in the normal way by knowledgeable counsel through the 
ministry and had proceeded to the point where everything was done 
and it went to the cabinet with an adverse recommendation? 


Mc. Thompson: I can recall one, in that case. 
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Hon. Mr. Elgie: Most of them never reach that stage. 


Mr. Thompson: No, they will not. Most of them withdraw 
rather than have that. 


3:30 p.m. 


Mr. J. A. Taylor: The reason I interrupted when I did is 
that it struck me when Mr. Cooper was speaking and discussing 
considerations before incorporation that he used the phrase 
"public convenience and necessity,'' which is synonymous with the 
phrase used in an application for a public commercial vehicle 
licence. There are certain criteria laid down and there are 
certain facts you have to establish in satisfying a tribunal that 
you have satisfied the test of public convenience and necessity. 


What struck me was whether or not a similar test was applied 
in regard to the incorporation of a trust company that would 
establish the public need and convenience. That was the substance 
of my question, and part of it was covered in connection with Mr. 
Boudria's question in that he dealt with the aspect of need. He 
did not mention convenience, but he mentioned need, and then we 
got into numbers instead of criteria. 


I was wondering if there are tests or criteria that are 
applied and what evidence is necessary in order to satisfy the 
test of public need and convenience. 


Mc. Thompson: What we essentially do is direct the 
applicant to that provision. You have to deal with it on an 
individual case basis. 


Take, for example, a smaller community in Ontario that wants 
its own local institution. It may not be serviced. There are any 
number of these that do not feel they are adequately serviced by 
either the banking or existing trust company situation. 


Mr. Breithaupt: Applications for licences under the 
Ontario Highway Transport Board are routinely opposed by those who 
have them. I presume that opposition is not actively brought 
forward by established trust companies opposing an application by 
one of the new boys on the block? 


Mr. Thompson: No, I cannot recall trust companies 
intervening simply on the basis of saying, "Do not grant another 
charter because we don't want the competition," in effect, 
although they would not give that as the reason. 


Mr. J. A. Taylor: What you have indicated is that there 
might be an ability to establish need and/or convenience on the 
part of the public under different circumstances. For example, 
Northland Trust. They want a trust company that would have more 
sensitivity to the type of business activities, and I guess 
mentality in a way, in regard to northern parts of Ontario. Or it 
might be in a rural area where it is more difficult to be serviced 
by the conventional companies that are more accustomed to dealing 
in large cities where their securities may be different and their 
markets may be different. I understand that. That was an argument 
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made in the western bank application, that they wanted to service 
the west. 


That is evidence to demonstrate public convenience and/or 
need. I was wondering if there is a set of criteria used in 
establishing public need and convenience. 


Mr. Thompson: No. As I say, one of the first meetings 
with the proposed group of incorporaters would be to direct them 
to the necessity of complying with that test. We do not provide 
them with that. That is a test. They have to establish and meet 


that onus. We say that is the test you have to meet. 


Mr. Breithaupt: But surely the putting together by that 
group Of a variety of local themes brings a fairly routine 
response from the administration as far as incorporation is 


concerned, does it not? Do you really look into public convenience 
or necessity in any depth? 


For example, in our area, before Canada Trust took over the 
company, Waterloo Trust had been a company within Waterloo county, 
as it then was, servicing a variety of locations in the county 
through perhaps 15 branches. There were not many other trust 
companies with branches in the area until recent years, when 
perhaps now each of the major ones has a branch, or several, 
within our Waterloo region, just as they have elsewhere. At the 
time a new incorporation occurred, there would not be much, 
surely, that would hang upon the granting or otherwise of 
incorporation based on that test alone. 


Mr. Thompson: We have really talked about a relatively 
simple example and it is a very complex problem. The section 
really says it is up to the applicants to satisfy that they will 
advance the public convenience this way. 


Mr. Breithaupt: Have you ever challenged what was in an 
application? 


Mr. Thompson: Yes, we have. 


Mr. T. P. Reid: On what grounds? Is there more than one-- 


Mr. Thompson: We simply do not think there is need. If 
somebody wants to start a full-service trust company in 
Metropolitan Toronto, you are raising questions about capability, 
competence and all sorts of things. Really getting down to it, 
does Toronto need another trust company? 


The Vice-Chairman: Mr. Boudria, did you have some 
further questions? Then Mr. Renwick. 


Mr. Boudria: --demonstrating to you that there is a need 
in Hawkesbury for a trust company;-by the way, I do not believe 
there are any tcust company offices in Prescott-Russell either. 
When that is started, what stops them from opening up a branch the 
day after in Toronto or Ottawa, where there is not really a need 
for additional ones, according to what you have just told us? 
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Mr. Thompson: There are undertakings that must be given 
at the time by the promoters with respect to keeping their 
operation there. 


The problem we had was that it is fine when you have a small 
company somewhere and it has been doing well in a particular 
community, but then somebody else buys it. 


Mr. Boudria: That is what I am getting at, Port Colborne. 


Mr. Thompson: We had no controls, but now we do. On the 
transfer of ownership or shares of that, we are saying simply that 
before we approve the transfer of ownership of that company, we 
want them to take into account all these other tests as to the 
continuation and operation of this. 


Mr. Boudria: Notwithstanding the same ownership, there 
is nothing that prevents new management brought into a company 
from saying, "Hawkesbury is a really beautiful place, but there 
are bucks to be made here; why can we not open a branch in 
Toronto?" 


Inter jection. 
Me #orhompson'? There sis’ not ‘any’ “legislative, *but'*l*think--~ 


Mr. Boudria: Getting at this public convenience and 
necessity-- 


Mr. Thompson: I think Mr. Cooper will be getting into 
something like what we are saying, which is that basically we want 
a three- to five-year projection, not just financial but where 
this company is going. 


Hon. Mr. Elgie: In terms of that community. 


Mr. Thompson: Yes. 


Mr. Boudria: Very quickly, going back to the question I 
asked originally, Mr. Thompson. In response to Mr. Renwick's 
supplementary, we were talking about the number of times 
applications went through to cabinet. Has there been any time when 
you have sent a favourable recommendation to cabinet and cabinet 
turned it down? The reverse of what was asked before, in other 
words. 


Mr. Thompson: There have not been that many in the last 
few years. No, I cannot recall any. 


Mr. Boudria: Thank you. 


Hon.’ Mr. ‘Elgie: It is the supplementary that I do not 
know the answer to. What if a federally or provincially 
incorporated company applies to be licensed to open up a business 
in Ontario, does the same public necessity and convenience test 
apply for the licence to operate an existing company at the 
present time? 
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Mr wwikhompson:s That dis ca.difficult. one. «Lt ought sto. sat 
opens the door to it, but we have the constitutional issue there. 
Can you absolutely bar a company from doing business? 


Mr. Breithaupt: Do you mean you could bar a company or 
you do not have the power? 


Mr. Thompson: Whether we could. 
Mr. Breithaupt: Whether you could. 


Mr. ‘Thompson:sYou*could try, but-it is very .difficult. 
whether you can deny existence to a company that is incorporated 
federally with a head office in Ontario, can you deny them the 
right? That is one of the areas. 


Mc. Breithaupt: Could you deny a federally or 
provincially incorporated company with head office in Winnipeg 
from opening a branch in Kenora, which might well be a convenient 
and practical relationship? 


3:40 p.m. 


Mc. Thompson: Yes. 


Mc .BRoelthaupts: .Youscanystopathat/ butawlehe ag ederacie 
incorporated company with head office in Ontario, you would be 
somewhat hard pressed to deny it the right to open a branch in 
Kort William. 425th chosesto, 


Mr. Thompson: You are denying them their right to exist. 
I suppose that is the real question: are you denying them the 
right to even exist, and do you have the constitutional right to 
dowchate: 


Hon. Mr. Elgie: The select committee looked at this 
issue--and it is a difficult issue, let us acknowledge that--and 
felt that the public necessity and convenience test should be 


taken away and it should be as of right. I do not happen to agree 
with that. 


Me. Crosbie: That is on pages 16 and 17 of the select 
committee report. 


Mr. Renwick: I am not certain how we are going to deal 
with the select committee's report in the light of the new 
evidence which is coming in front of us. I am in the hands of the 
committee as to whether this is the appropriate time to deal with 
it, but we dealt at some length with the question of public 
convenience and advantage and public necessity and we cecommended 
that it be deleted from the act. 


We recommended that in its place there be put some more 
definitive cequircements for incorporation, and we listed the four 
of them. At that time, we reported to the assembly that the 
committee was advised by the registrar that notwithstanding the 
branch networks of loan and trust companies throughout Ontario 
today, it is still a fairly simple matter for an applicant to 
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establish public necessity for a trust or loan company or for an 
additional trust or loan company in the intended locality of the 
head office of the proposed company. No application, certainly 
within the past 10 years, had been refused on this ground. 


We also recommended that so far as extraprovincial 
corporations were concerned the requirement of public necessity 
and convenience be eliminated as well. 


I do not quite know how we are supposed to meld these 
various comments with what is being proposed here without 
rehashing a lot of what is in the select committee report. It 
seems to be a most inefficient way to proceed in the matter. 


If the ministry is going to put before us specific outlines 
of these various matters, it must advise us about whether it does 
or does not accept the provisions of the select committee's 
report. I do not care whether you do or do not, but to my way of 
thinking we are having a kind of irrelevant discussion when there 
has been a committee of the assembly already recommending one 
question. We are discussing public necessity and convenience; the 
committee has already reported that certainly in 1975 it was no 
obstacle of any kind to incorporation. 


Frankly, I do not know where we are going. I think this 
taises the issue and at some point this committee has to decide 
what in God's name it is doing in the committee. I do not have any 
understanding of it. 


Are we doing a general review of the law of loan and trust 
corporations? Are we doing a review of those evils in the Loan and 
Trust Corporations Act which became in obvious need of remedy 
because of the events which transpired, or are we engaged in just 
a general discussion about loan and trust corporations? 


We have to clarify specifically our terms of reference. Only 
the committee can do that. Then we have to let the ministry know 
how we expect it to respond to it. Otherwise, we are going to 
wallow for four weeks in this world of complexity and technical 
jargon of one kind or another. We will fall into the same trap 
that we fell into in 1975. We will not have any effective 
understanding of what our purpose is here. 


Are we to review suggestions from the ministry which will 
correct what the ministry perceives to be wrong with the Loan and 
Trust Corporations Act in respect of the events of 1982 and 1983, 
or is this just another general review of the Loan and Trust 
Corporations Act? 


The Vice-Chairman: If I may reply to Mr. Renwick, my 
understanding of the task given to this committee was it was to 
ceview the white paper. We will obviously be hearing a great many 
people; you have been provided with a schedule of people who wish 
to be heard as to any changes that might be proposed to the Loan 
and Trust Corporations Act. 


I do not have the chairman here to ask him what was in his 
mind, but my understanding is we are to review the white paper. It 
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is my understanding we will have every opportunity for a full and 
thorough discussion of all the changes provided, which would lead 
me to believe that you might, at that time, deal with the 
issues--for example, the one you have just dealt with, public need 
and convenience and that sort of thing. 


As I say, I cannot read what the chairman's intentions were, 
but that is my understanding, of it. 


Hon. .oMr<sEleie: aThesportionsof , thesmeetings,we,are 
involved in now were in response to the committee's request last 
fall to give this kind of an overview. It is not in any way to 
suggest a rehash of the 1975 report. 


Mr. Renwick: Youvhaveca fantastic»knack.for-not 
answering what I said. 


Hons Mri, Elepies, Youndopnot: letypme;tianish, that) isiwhy:. 


Mc. Renwick: You are not answering what I said. This 
morning you relegated this report to the time when you introduced 
into the assembly the bill with respect to the amendment of the 
Loan and Trust Corporations Act. It was in your opening statement, 
if I understood it. 


Hon. Mr. Elgie: I was about to say that. 


Mr. Renwick: Then we come to a question of the 
discussion of public necessity and convenience. There is no 
reference in the ministry's submission to the fact the select 
committee had recommended that provision be eliminated and another 
criterion be substituted for it, so we begin to rehash all the 
work which was done by a previous select committee without any 
direct response by the ministry to that kind of question. 


If that is the way you want to do it, I will put this aside 
for another two years until after the next election and the new 
pacliament. When the bill comes through we can then deal with it. 
If, however, you want to have a progressive, intelligent 
discussion of loan and trust corporation work, we are going to 
have to take into account what the select committee recommended; 
not to adopt it, but at least to be aware of what the 
cecommendations were so we will not waste the time and money of 
the assembly rehashing matters which are within your knowledge. 


I do not understand what you want us to do. Are you saying 
to us you do not want to discuss any of the matters which related 
to the problems in the Loan and Trust Corporations Act with 
respect to the Cadillac Fairview transaction, or do you want to 
come up front and say: "These are the problems that transaction 
faced this ministry with. We want to move to correct the 
legislative vacuum to the extent there was one.'' I think we have 
to get up front with the game we are playing. 


Hon. Mc. Elgie: With the greatest of respect, I was not 
going to get into an argument with you. I was just going to say 
that this stage of the process was one the committee 
requested--and this committee, of course, orders its own affairs. 
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As I indicated in my opening statement in regard to the proposals 
we had put forward for revision of the Loan and Trust Corporations 
Act, where there was a relation to the select committee report we 
would so indicate and comment on it. But that select committee 
report is one we have analysed. When legislation is introduced, 
those recommendations that are not included in our proposals for 
cevision will be dealt with in that bill. 


It seemed to me to be a fairly straightforward approach to 
it. This committee can certainly review that and consider any 
other approach. That was the approach we thought might be feasible 
and might allow us to deal with it in the time allocated. It is 
not to get into an argument about it at all. 


Be DOS P'. ms 


Mr. Renwick: I am only interested in an efficient 
process in the committee. 


Hon. Mr. Elgie: We agree with that. 


Mr. Renwick: I do not think today's has been an 
efficient process. I think it is reasonable to expect a working 
paper from the ministry, as a supplement to the white paper, 
saying whether they do or do not accept the select committee's 
recommendations, a number of which, because they were not 
implemented, led to some of the problems the ministry had. 


We still get shifted back to the fact that the members of 
the committee wanted it done this way; I regret I was not at the 
meeting when that decision was made. We need some indication from 
the ministry about what defaults under the Loan and Trust 
Corporations Act led to this review. 


Sir, you seem to be not at all interested in discussing any 
of those questions. This committee does not have any information 
available from the ministry by way of background information or 
otherwise, except what we all had anyway. 


The Vice-Chairman: With respect, Mr. Renwick, whether or 
not you feel this day has been productive, it was indicated quite 
some time ago--through Mr. Breithaupt, I believe--we should have 
an overview of the Loan and Trust Corporations Act. A number of 
members around this committee table clearly indicated they needed 
the overview so they could really carry on proper deliberations. 
They did not understand many areas. 


Mr. Reid said, if I may paraphrase, he did not understand 
several areas. I think it has been very worth while. Some very 
good questions have come up that have raised requests for 
additional information from the ministry. In fact, the people here 
have indicated they are going to attempt to provide information 
and answers to those questions asked to date. 


As well, I understand it will be a thorough review of the 
white paper on loan and trust corporations. I expect the 
discussion to be relatively free-flowing when we get to that area, 
which we are due to start some time within the next 24 hours. As I 
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do not intend to limit questions at this particular point, if you 
wish to refer specific questions from the select committee's 
report or cecommendations, as a comparison against or in 
relationship to any areas, I certainly do not see why that could 
not be done. 


Mr. Gillies: I do not particularly want to get into this 
argument, Mr. Chairman. As one member who obviously did not have 
the opportunity of being on the select committee on company law in 
the mid-1970s, I found today rather instructive. It has certainly 
highlighted certain areas, some of which we pursued this morning, 
that I think we will be looking for answers to, such as the 
multiplier of loan ceilings and so on. I, for one--I do not know 
what other members feel--have found today rather helpful. 


Mrs MacQuarties.1t has kept us on the edge of our seats. 


The Vice-Chairman: As I say, the committee does, in 
fact, direct its own procedures, and it has been referred to. My 
understanding is that it would, as they say, be a thorough review 
with wide-ranging discussions. 


Mr. JoweAs Taydor :4Mne! Chademanyethr oughpyou;scouldgigask 
the minister or his staff whether there has been an in-house 
review of the select committee's report in regard to the trust and 
loan corporations? If so, whether-- 


The Vice-Chairman: Whether it would be possible to have 
Ga 


Mc. J. A. Taylor: --we could have the benefit of that, 
and whether the ministry is embracing any of those 
recommendations? I must confess, I did participate in some of that 
early work, probably 10 years ago. Again, I must confess, it is 
not as fresh in my memory as it might have been, and that leaves 
me, of course, maybe going over same ground again that we went 
over then. 


Inter jecttongrhat, asvrighe. 


Mr. J. A. Taylor: It may be that the ministry feels some 
of the recommendations they made in that report--and I thought 
there were some good ones, naturally--should be implemented. As 
far as I am concerned, it might settle that area. Why get into 
that? 





For example, you were just talking about how in practical 
terms you incorporate a trust company. Then we get off on this 
question of how you satisfy public need and convenience. Mr. 
Renwick is cight. There was no need to get into that if the 
ministry had considered it and said: "Yes, this really may be 
redundant now. We currently face the additional problem with 
respect to the Charter of Rights or something, and frankly we do 
not consider it required." He could have said that or he could 
have said the opposite, "We do not accept the committee's 
recommendations.'' That is fine. As far as I am concerned, I do not 
want to debate it again. Is there something like that that could 
assist us as we go through this? 
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Mr. Crosbie: Mr. Chairman, may I comment on that and at 
the same time deal with one of the questions Mr. Renwick raised? 
We have looked at the select committee report and we are in the 
process of working on the drafting of the legislation. We are at a 
preliminary stage on a lot of it and we recognize that there is a 
lot of material in the select committee report that should be 
incorporated in any revision of the Loan and Trust Corporations 
Act that we bring forward in response to the white paper. 


However, as I tried to make clear in my opening comments, 
when we were talking about what we were to present here today we 
thought that if we got into following the format of the select 
committee report as I went through the act, you would inevitably 
fall into the trap of wanting to discuss the issues raised by the 
select committee report, not the issues raised by the white paper, 
and we see it as our function to provide the committee with 
information to assist them in dealing with the white paper. 


After Mr. Cooper's presentation on a typical incorporation, 
our next presentation was to take the white paper and go through 
it recommendation by recommendation, making comments on it and, 
where possible, relating it to the select committee. If the select 
committee had made a similar recommendation or a contrary 
recommendation, we would identify it for the committee's 
information and would indicate what the white paper is saying. We 
thought that by the time we had finished our presentation we would 
have gone a long way to satisfying your request, Mr. Renwick. 


We do indicate where the white paper ties in to the select 
committee and what is before this committee in connection with the 
two papers, but we were deliberately avoiding trying to bring 
before the committee at this time recommendations of the select 
committee that are no part of the white paper. We may, in fact, be 
incorporating them in the legislation and, as the minister said, 
those issues will undoubtedly come before a committee of the 
Legislature when that act is brought forward, but we were not 
trying to deal with them at this time. 


Mr. Renwick: Mr. Chairman, my undertone of professional 
icritability about the issue, which will probably be evident 
throughout the hearings of this committee, is that the select 
committee did not sit in a vacuum; the select committee sat as 
part of an overall review of the corporate law of the province, 
but specifically because of the collapse of British Mortgage and 
Peust -CoassihaStrationdwand.becausesofethescruneon, the.YorkseTrust 
Co., which was stopped only by legislation passed in the assembly 
in one day. So we have been down the road before. 


The committee was appointed to review the Loan and Trust 
Corporations Act in the light of those financial debacles in the 
province, which led to the strange anomaly that Victoria and Grey 
took over what was left of the British Mortgage and Trust Co. 

Mr. J. A. Taylor: There was Atlantic Acceptance, too. 


pm. 


Mr. Renwick: Yes, but that did not come as a loan 
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corporation one; we dealt with it in another aspect. I was 
speaking specifically about the trust company operations. The York 
Trust situation and the British Mortgage and Trust situation led 
to the committee report. The committee reported and the committee 
tried to improve the legislation to deal with a number of those 
issues that one way or another led to those debacles. We made the 
report and nothing has been done about the report. 


I am not saying any more than any other member would say 
that it was etched in stone or that it was part of the 10 
commandments. What I am saying is there were things wrong with the 
Loan and Trust Corporations Act which the committee at the expense 
of the public purse spent a lot of time trying to deal with, and 
came up with recommendations it considered to be carefully thought 
out at the time. We find that nothing was done about those 
recommendations. We wait until there is another debacle in the 
loan and trust corporations business and then come up with a white 
paper from the ministry and we are asked to discuss the matter. 
Perhaps you can appreciate the irritability. 


I recognize Mr. Gillies was not on the committee. I also 
recognize that 10 years down the road Mr. Gillies will probably be 
on the committee next time when I will not be on the committee. 
That is the way the world goes. I just wanted to express the 
intensity of the professional concern I have about what we are 
doing. 


There were things we thought were important in 1975 to 
corcect errors in the law related to the Loan and Trust 
Corporations Act. Obviously, for close to 10 years the ministry 
did not think they were worth the paper they were written on. 


A number of other reports were implemented one way or 
another, but this one, for reasons unknown to me, was never 
implemented. I am not saying it would have protected the public 
against what happened in this situation, but I am saying it might 
well have gone some way towards doing that. Therefore, I am 
concerned when the ministry--I am not criticizing Mr. Cooper or 
anybody--starts to outline to us the provision for incorporation 
and we come to the question of public necessity and convenience. 
The committee made specific recommendations about both the 
deletion of it and what should have been included in it with 
respect to how companies should be incorporated. 


We find some of the companies which caused the province 
problems have been recent incorporations and no change had been 
made in the incorporation procedure. If the incorporation 
procedure had been changed, it may possibly have been that some of 
the problems would not have happened. 


I then expect the ministry, when it is making statements to 
us, to include in its remarks the comment that the select 
committee on that particular issue made recommendation thus and so 
and the ministry will comment on it later on, or the ministry will 
comment on it now, or the ministry accepts it or the ministry 
rejects Ci "1 dovnot*care "what It is buUc I’ think we-are going to 
be in a kind a swamp if we do not do that. 
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I do not want to spend my time trying to one-up the 
committee, along with Mr. Taylor, because we sat on the committee, 
pointing out page references to this. That is not the name of what 
I want to do in this. I want to understand what the government's 
position is on these matters when we are considering the white 
paper. I want to make certain the ministry addresses those 
remarks, because we do not have the facilities to make all the 
comments, and obviously you have studied it. 


If you have not studied the 1975 report, fine, I do not 
care. If you have studied it, you must have decisions by this time 
as to what was to be done about it. If you were doing the white 
paper for us, I would have assumed it would have been part of a 
continuum from this report, that somehow or other you would have 
said, "In this report there are these various things we want to 
change,'' or, "We do not accept them," or, "We reject them," 
whatever you want. Whether you did it by way of addendum or not, I 
do not know. 


I wanted to express my underlying irritability during the 
course of the next four weeks right at the beginning. 


The Vice-Chairman: If I may perhaps help alleviate your 
concern in some way, it has been clearly stated, and I think it 
will happen, in fact, that the sections in the white paper that 
have the relationship to the select committee will be referred to. 
That has been clearly stated. 


Second, as your acting chairman of the committee, I will 
discuss those issues that are not covered in the white paper and 
attempt to find out if at least the minister might be able to put 
us in a position of understanding where those other 
recommendations stand. Would that be acceptable? 


Mr. Renwick: Of course. 


Me. Bretthaupt: Mrs-Chaircman ,,0urn.6eseaccn~people will 
include those recommendations in the summary, which will give us 
that advantage. 


The Vice-Chairman: Mr. Cooper, would you please continue? 


Mr. Cooper: The next item is the method of remuneration 
that must be considered. By way of explanation, financial 
intermediation is the bringing together of lenders and borrowers 
to produce a profit centre, which is the interest spread or yield 
on investments, less the cost of borrowed funds. 


Executorships, trusteeships and agencies, as a profit 
centre, produce fees for services rendered for a longer term 
stable income. 


The next question is whether to incorporate federally or 
provincially. A decision must be made as to where incorporation 
should take place and they must consider some of the advantages 
and disadvantages. The statutes are basically identical as far as 
investing and borrowing conditions are concerned. 
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If federally incorporated, the operator must obtain registry 
in Ontario to be able to open an office or a branch in the 
province. If federally incorporated, deposit insurance is 
automatic, whereas if Ontario incorporated, the parties must apply 
for deposit insurance and face the risk of possibility of a 
turndown. 


Minimum capital, in practical terms, either way is $1 
million, but each jurisdiction demands more. In this cespect, the 
Loan Companies Act of Canada states the minimum capital is 
$500,000. However, any such formations would not be registered in 
Ontario. 


The basic powers are the same. Nevertheless, it would appear 
that federally incorporated companies can be licensed in other 
provinces more readily. 


Of interest to promoters during their early considerations 
is the answer to the question: how much time elapses between 
preliminary discussions and delivery of the certificate of initial 
registry? Efforts to reduce the time frame are dependant upon the 
degree of co-ordination between the promoters and their advisers 
and the completeness and suitability of material provided at the 
different stages. 


Subscription to shares: If initial promoters intend to draw 
in other investors not directly related as subscribers, there is a 
need to issue a prospectus through the Ontario Securities 
Commission to attract shareholders. The registrar's office stands 
aside and will direct the promoters to the OSC for consultation. 


Is a loan or a trust corporation required? It is possible 
for the affairs to be arranged so the intended activities fall 
within the exemption in the act. Where investing is primarily 
through mortgages, the source of funds is confined to shareholder 
resources or borrowing from the public in amounts individually 
exceeding $100,000. 


Any contact with the registrar's office in these situations 
cesults in a suggestion to consult with the Ontario Securities 
Commission. In this kind of a scenario, there is no requirement 
for licensing or registration under the act. 


The morctgage investment corporation has already been 
discussed earlier today. A loan company may be designated as a 
mortgage investment corporation, which is a term founded in the 
Income Tax Act. 


The prime attribute is a flow-through taxation concept in 
which, if earnings are fully dividended out, the corporate body is 
tax free. The disadvantages are a lower authorized multiple, up to 
five times, and no shareholder may own more than 20 per cent of 
the shares. The implication is the MIC designation is unattractive 
seis ultimate shareholders are nontaxpayers, such as pension 

unds. 
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In summary, the five promoters reached the conclusion that 
the formation of a trust company is more demanding in terms of 
talent and expertise required, as well as capital contribution, 
than the formation of a loan corporation. The decision to advance 
their proposal was taken individually and collectively, and their 
final action should be based on their initial considerations 
previously set out. 


Mramheats Read: .Maybeslsjustamissed it, but tf.we look 
at the trust companies and the loan corporations registered in 
Ontario and the federal incorporations under the Loan Companies 
Act in particular, there are a lot more registered federally than 
there are provincially. 


What is the advantage of being federally incorporated rather 
than provincially incorporated, other than the fact that, 
presumably, they can operate in all provinces after they go 
through the provincial requirements? 


Mc. Cooper: I.think really it is the ease of moving into 
the other jurisdictions. 


Mice Gate weRelds hat tsv1tuprimarily.,.laeresane nosother 
advantages or disadvantages? What about time? You mentioned time. 


Mrse Cooperi:4 Nogedadognotethink.so. It. was: just.pointed 
out to me that there is the automatic Canada Deposit Insurance 
Corp. coverage. As a practical matter, that really is not a 
problem either. There might be a small time frame that you have to 
consider, but that is not what I would base my decision on. 


Mr. T. P. Reid: The overriding decision is the ease of 
expanding or operating in other provinces? 


Mr. Cooper: I think that is the main one. 


Moevly Repheld ‘se JUSCOCOsLOLLOWsthat.upsncouledhbestart Up 
the Breithaupt Trust Co. in Ontario, registered in Ontario, and 
start a similar company in Manitoba called the Breithaupt Trust 
Co., presumably without any relationship one to the other? Would I 
run into any regulatory problems with that? 


Mr. Cooper: You would do this through a holding company? 
Mr. T. P. Reid: Presumably; or two separate companies. 


Mr. Cooper: If you are doing it through a holding 
company, assuming that the regulators in Manitoba or the other 
province are prepared to accept you, I do not think there is any 
obstacle in our statute. You would have difficulty if you were 
going to attempt to incorporate, say, a trust company and then 
have it hold another trust company. You would not be able to do 
that. 


If you had a holding company, I think that would be up to 
the other jurisdiction. I do not know how probable it is, but 
theoretically there is nothing to prevent it. 
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The next item on the list is the pre-incorporation meetings 
with the registrar. Inquiries regarding incorporation are received 
frequently by the registrar. The interested persons may be 
unfamiliar with the industry, or could be active in an existing 
cor poration. 


The following discussion presumes an inquiry from a 
relatively unsophisticated source that eventually results in an 
incorporation. 


Upon receiving an inquiry by telephone or letter, a meeting 
is arranged with as many of the potential investors as are 
prepared to attend. At this meeting, the investors are requested 
to briefly explain their backgrounds and what they hope to 
accomplish with a loan or trust corporation. The registrar will 
stress to the investors that incorporation is not a matter of 
right but is a privilege granted for the furtherance of the public 
interest. 


Corporations to be created with self-serving aims are 
strongly discouraged. It will be pointed out that the word 
"Crust, With all of 1ts mplicattons or nNonecayeand stnceerity. 
has to be taken seriously. 


The extent of the intended capitalization is requested. The 
object of these questions is not to discourage serious investors, 
but to save the time and money of those who do not have the 
necessary financial resources or whose objectives do not require 
the, use of a Erust’ ora” loan’ corporation: 


At the initial meeting, the investors are encouraged to 
retain the services of both a lawyer and an accountant to assist 
in the incorporation and planning of the operation. Depending on 
the nature of their proposed operation, they could be advised to 
have a survey conducted in the proposed area of operation to 
assess the need for a corporation in that locality and the 
viability of their plan. 


The general requirements of the legislation are mentioned, 
such as the need to demonstrate public necessity and to give 
satisfactory evidence as to the fitness of the applicants. The 
investors will also be cautioned that the Ontario Securities 
Commission has rules respecting the raising of capital, and they 
will be advised to consult a lawyer or the OSC before proceeding 
beyond their initial group. 


The registrar's office, in essence, provides an advisory 
service to potential incorporators. While this is a time-consuming 
process, in the long run it avoids frivolous applications that 
would be time-consuming and costly to both the individuals and the 
registrar. It also goes a long way towards assuring that people 
getting into the industry through the incorporation route know 
what will be expected of them. 


It is usual for a number of meetings to be held with the 
investors prior to incorporation. Many of these meetings will 
revolve around the brief containing their plan of operation that 
they are cequested to submit. These plans are developed by the 


41 


investors, ceviewed and commented on by the registrar and in fact 
are very often revised many times. 


Are there any questions on that part? 


Mr. Boudria: Getting back to the question I was asking 
earlier, you were talking about the locality and whether the need 
was there. Again it goes back to the same thing. There is nothing 
to stop someone from opening a trust company in a small town and 
having a branch in a larger city nearby. 


Mr. Cooper: No. The brief we ask them to submit usually 
covers a five-year period though. Their intention with respect to 
branch operations will be set out there, so that, at least during 
the initial life of the vehicle, we have some idea of what their 
plans are. 


If they are going to incorporate in a smaller community and 
then move into a major metropolitan area in the province that 
should be set out in the brief. We would do our best to try and 
discourage them about this. 


Mr. Boudria: Is this five-year plan requirement new, or 
has it always been a requirement? 


Mc. Cooper: My understanding is that the registrar has 
asked for this for quite some number of years. When somebody comes 
in, it is a part of the feasibility and viability study, saying 
what they want to do. 


Mr. T. P. Reid: May I follow up on that? Say somebody 
wants to start a fourth branch in Atikokan. He has given you the 
five-year plan but two years later he says, "I am going to open a 
branch in Thunder Bay." 


Do you have any authority to say he cannot, other than 
saying, "You did not tell us you were going to do that."'? 


He says, "We have changed our minds." Do you have the 
authority! toisay,ed.No, syous cannot, 744) thinksthat.is,what Mr. 
Boudria is getting at. 


Mc. Cooper: I understand what you are saying. No, I do 
not think we have that kind of authority directly. Stop me if you 
disagree, Mr. Thompson. 


Mr. Thompson: I think we do now; we did not at one time. 
We relied on the fact that it was a measurement of the progress of 
the company until it got to the stage where it was sort of on its 
own. As Mr. Cooper will get into, the examination and process will 
be lessened as it builds up its own expertise and its own 
capability. It is almost a weaning process in a way but, still, it 
was a yardage-- 


Mr. T. P. Reid: If they survive they can and if they go 
broke they cannot. 


Mc. Thompson: I think today we do have the power to 
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impose tecms and conditions on them that we did not have before. 


In an extreme case, if somebody decides that our small local 
trust company is going to open in 12 communities overnight, when 
it is known that every time a new branch is opened it costs well 
in excess of $100,000, and the capital is virtually gone in 
expansion; I would suggest we would stop that. 


Mr. T. P. Reid: Let me go back then. If a company is 
federally incorporated, do the same rules apply? Supposing it 
starts out in Quebec and then comes to Ontario, relatively under 
the same circumstances, can you stop it if it has the capital to 
open a branch in Ontario--or three or four branches? 


4:20 p.m. 
Mr. Thompson: No, not very effectively.) Not yet. 


Mr. Boudria: I guess we are coming back to the same-- 


Mr. Thompson: This is part of our paper. 


Mc. Boudria: What is the point of that whole exercise if 
somebody can go through the back door and do the same thing? 


The Vice-Chairman: That is part of the proposal. 


Mr. Boudria: In so far as the extraprovincial ones are 
concerned, we talked earlier about that. I believe it was Mr. 
Crosbie who said our constitutional authority in that regard would 
be a test. 


Mr. Crosbie: I think what I said, Mr. Boudria, was that 
if we have a law of general application I think we have a fair 
chance of upholding it. The present act does require an 
extraprovincial company coming into Ontario to establish the need 
and public convenience, the same as an Ontario company. To get 
stacted, they are under the same type of criterion. 


MranJd sn AS Taylors9 Onta@s point. ofeorderyeMrw) Chairman:yit 
I am not mistaken, Mr. Cooper is dealing with pre-incorporation 
matters so we have not reached the point where the trust company 
is incorporated and is applying for provincial licences and so on. 
I think that is what he is talking about here. Correct me if I am 
wrong. 


The Vice-Chairman: The pre-incorporation meetings; that 
is correct. 


Mc. J. A. Taylor: The pre-incorporation meetings and, 
presumably, the power of persuasion in terms of what a five-year 
plan may look like to determine whether letters of patent will be 
eventually granted. I think that power of persuasion would be 
pretty strong if the final decision as to letters patent rests 
with your recommendation. 


Mc. Boudria: I recognize that. The reason it is brought 
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up is to question what all these pre-requirements effectively do, 
if they can be changed almost immediately after. 


The Vice- Chairman: If I may interject, Mr. Boudria, we 
really were not dealing with pre-requirements at this time, other 
than these pre-meetings. The requirements are being explained to 
them. 


Mr. Cooper has quite a lengthy statement; it gives you 
almost step by step everything that happens. I suggest to you that 
perhaps because he is at the end of this particular pre-meeting 
section, this might be an appropriate time to adjourn. 


I would like to comment on Mr. Renwick's previous question 
to the extent I am able. I am led to believe there might be a 
chart that we might be able to provide which would give you the 
answers to the questions you have been asking previously. 


Moo wr held here nar era slou of) mights.-in'-there. 


The Vice-Chairman: I have only had limited discussion on 
the matter, but let me assure you again that points raised which 
have relationship to the white paper as well will be clearly 
noted. 


Mr. Cooper, I know you have a number of other headings but I 
think this is an appropriate time for the committee to adjourn and 
to reconvene again tomorrow at 10 a.m. 


The committee adjourned at 4:23 p.m. 
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The committee met at 10:08 a.m. in committee room l. 


PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Renwick: Mr. Chairman, I believe there are in 
existence principles of accounting for loan and trust corporations 
of the Institute of Chartered Accountants. Would it be possible to 
get a copy of the principles that have been put together as a 
result of the study that the Institute of Chartered Accountants 
has made over the years of the accounting of loan and trust 
corporations? 


The Vice-Chairman: I will direct the question to the 
ministry. 


Mr. Thompson: I had a quick look at the brief they have 
before the committee. I think there is reference to it there. We 
will certainly pass that along and make sure of that, Mr. Renwick. 


Mr. Renwick: I believe they have a document setting out 
their views about accounting for loan and trust corporations. I 
think it would be helpful to the committee to have that. 


The Vice-Chairman: I might mention just before we begin 
that I was just talking to the deputy here. There has not been 
much time for them to obtain the information that has been 
cequested by the committee but, with the committee not sitting 
this afternoon, they hope to be able to provide some of the 
material that was asked for at least by tomorrow. 


Mr. Renwick: That is fine. As long as we get it. 


Just one other thing: since the trust concept will play such 
an urgent and important part in our consideration of the trust 
company aspect of this work, would the ministry consider producing 
from among the outside counsel it has retained on the various 
problems relating to Crown and Greymac, a representative from one 
of the law firms advising the ministry on these matters, a person 
who is totally knowledgeable about the trust concept, not in the 
purity of its origin but in the way in which it is understood by 
those who are advising trust companies with respect to the trust 
obligation related to deposits and guaranteed investment 
certificates? 


Hon. Mr. Elgie: We will certainly have those discussions 
and get back to you on whether that can be achieved or not. 


The Vice-Chairman: The committee will resume hearing 
from Mr. Cooper. 
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Mr... Cooper: Mr. Chairman, yesterday I ran through the 
considerations to which the incorporators must put their minds and 
we went through the preincorporation meetings with the registrar. 


The first item today is, what are the requirements of the 
registrar. He looks for a clearance of the proposed name of the 
corporation, a clearance for the publication of the notice of 
intent to incorporate, he looks for a submission of the proposed 
bylaws for review, the arrangements to put the capital 
subscriptions into an irrevocable escrow arrangement, information 
on the personal financial resources of the promoters, and, as we 
discussed yesterday, a submission of a brief with some of the 
following headings: the promoters' profile, directors' profile, 
officers' profile, location and local competition faced, style of 
operation, functions, delegated authorities, investment philosophy 
and policiesgoftinancial~forecasts,,.etc. 


With respect to the selection of a name, it necessitates 
liaison with the ministry's companies division and it must not be 
identical with that of another registered or extinct loan or trust 
corporation, or a name likely to deceive, mislead or confuse the 
public. Preference is not to choose a name that matches or 
resembles a mortgage broker or entity in an allied field. It must 
not imply sponsorship or endorsement by government at any level. 
Not surprisingly, the clearance of a suitable name is a very 
time-consuming job for the promoters. 


Notice of intent to incorporate appears in the Ontario 
Gazette and local newspapers for one month prior to filing an 
application for incorporation. It may be published under the name 
of the applicants, e.g. the holding company, etc., but usually is 
under the name of the solicitors for the applicant. The statute 
does not require the naming of the actual promoters in the notice. 


Proposed bylaws are also reviewed. A set of model bylaws can 
be provided to facilitate drafting. The registrar may request 
amendments if the bylaws are repugnant to the statute. Some of the 
main areas reviewed are the terms and conditions of preference 
shares, including a requirement that the bylaws should provide for 
notice to the registrar prior to redemption of preference shares 
Or purchase of cancellation for common shares. It also deals with 
the borrowing powers, the execution of documents and the custody 
or control of funds of the corporation. 


The capital subscriptions are irrevocably placed in an 
escrow arrangement with terms that are to the registrar's 
satisfaction. Although capital requirements are now greater than 
the minimum $1 million prescribed by statute, it is acceptable to 
allow incorporation with evidence that the $1 million is in 
escrow, on the understanding that the higher paid-in capital is in 
place prior to registration. This allows the promoters to use the 
money in excess of $1 million between incorporation and 
registration, a hiatus sometimes of some two to three months. 


Customarily, proposed arrangements for deposit and escrow of 
capital funds are with a chartered bank and include: acceptance in 
principle by the bank to open an account in trust for the proposed 
corporation; appointment of a trustee, which could be individual 
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Or corporate; agreement among the promoters for the return of 
funds if incorporation does not materialize; and funds must be 
free from any liability whatsoever. 


We also look to the personal financial resources and they 
must be disclosed by the key promoters. The practice is to 
persuade submission of personal net worth statements, with 
accountants' comments attached. Where it is intended that an 
existing holding company plans to subscribe to the majority of the 
issued capital, audited financial statements of the holding 
company going back three years are required. 


Promoters are called upon to submit a brief. We have 
insisted the provision of a model brief is counter-productive. 
Submission of draft briefs is recommended. Promoters are cautioned 
to retain a final brief for direct forwarding to the Canada 
Deposit Insurance Corp. We urge that promoters adopt the fullest 
possible disclosure theme in their first draft as it is easier to 
condense than to expand. 


Topic headings expected are: at least the names of the 
promoters, with address, date of birth, education, prior business 
experience, contributions in terms of expertise, etc., the names 
of the directors and the names of the officers. Often the chief 
executive officer, the chief financial officer and the mortgage 
manager are found within the promoter-director group or they may 
come from the professional and business community. In the latter 
instance, names are usually not available. However, we insist on a 
profile of the suitable person, his credentials and the salary 
range offered. 


We also look for the location proposed. This subject matter 
covers the proposed first office site, planned branches, the 
extent of competition to be faced, consumer needs in that area, 
and the perceived shortcomings of competitors. 


The style of operations: the brief describes what services 
will be provided to depositors and the extent and timing of 
involvement in full-service trust company features. Delegated 
authorities fall within this topic, with the promoter addressing 
executives and audit committee levels and responsibilities. We 
will want to know the auditors and solicitors for the corporation. 


The investment philosophy: the promoter outlines the type of 
investments envisaged, with emphasis on mortgage funding. We 
expect considerable detail as to appraisal techniques, 
underwriting, approval authorities and procedures. To assist in 
this aspect, we distribute the CDIC draft mortgage guidelines. 


Financial forecasts: a five-year forecast is required for 
both the balance sheet and the earnings statement. All assumptions 
must be attached. Often urged is that promoters develop a crude 
forecast, to be subsequently improved as to style by professional 
auditors. 


That is everything under that heading. 


Mr. Boudria: I have just a few questions, Mr. Chairman. 
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Mr. Cooper, you were talking about the names of the 
companies and how you took a considerable amount of care to make 
sure that the names of two different companies were not confusing. 
When I look at Ontario companies, there are not too many confusing 
names. However, when I look at the federal companies registered in 
Ontario, I have a hard time figuring out which is which. The names 
resemble each other so much; Canada Trust, Canada Permanent Trust, 
North Canadian Trust and so on. You find the names just repeat 
themselves all over the place. 


Does that mean you are not getting very much co-operation 
from the other level of government in what you are attempting to 
do? What does it mean? 


Mr. Cooper: It indicates that companies generally like 
to have names that are as close to a style as possible. Hence the 
use of the word 'Canadian'' over and over again. This is a common 
problem when you are trying to find a name. You have to look for 
something distinctive and I think the word "Permanent" or "North 
Canadian,'' even though in conjunction with "Canadian," is some 
measure of distinction between the corporations. 


Mr. Boudria: How about this example here: the Morguard 
Home Mortgage Investment Corp. and the Morguard Mortgage 
Investment Co. of Canada? God, if that is not confusing, what is? 


Mr. Cooper: One of the things you have to keep in mind 
with corporate names is that if it has an affiliated company you 
ace dealing with the same family. Usually the use of similar 
terminology will be followed by a consent from the holding company 
or from the sub, whichever way it is going. You are dealing with a 
different legal entity but they are all part of the same family. 
That is a fairly common occurrence. 


LO. 20 carme 


Mr. Boudria: In a case where it is a parent company. I 
am sure, though, if you are dealing with Canada Trust and Canada 
Permanent Trust and North Canadian Trust-- 


Mr. Cooper: You are dealing with a different situation. 
Mr. Boudria: Those are separate, yes. 


You were talking about appraisal techniques in the closing 
of your remarks. Having read exhibit 17--that book by Mr. 
Belford--when we were reading about some of the appraisal 
techniques, I am thinking of the alleged appraisal techniques of 
the London Armouries transaction, for instance. It was appraised 
as though the place had been a shopping centre, but it was not. 
The author describes that as being rather unusual or uses some 
other word like that. I am linking to what Mr. Renwick was asking 
yesterday about the same issue. 


What kind of follow-up is done on a regular basis to ensure 
that the method of evaluating or appraising real estate is good 
and thorough? You may not want to comment on that particular case, 
I am not sure whether you do or not. 


Mr. Cooper: As you are aware; there isa procedure for 
asking for appraisals. We would receive the material and attempt 
to review it. If we have questions as to the value--the question 
of whether you are looking at market value or how they had looked 
at the future income, etc.--you would then go back to the company 
on the basis of deficiency, or with a list of questions that they 
would try to answer. That is the procedure that we would use on a 
Srarteoadic. 


Mr. Boudria: Was that ever done in the particular case I 


have referred to? 
Mr. Cooper: I do not know. 


Mr. MacQuarrie: On a point of order, Mr. Chairman: Are 
we not still dealing with the steps leading up to an 
incorporation? The value of shareholders' equity and the value of 
assessments are two different sorts of things. I think we are 
getting off the track here. 


The Vice-Chairman: That is true. I am, however, trying 


to allow some level of flexibility. 


Mr. MacQuarrie: If we have too much flexibility, we end 
upd zoingaantcincles< 


The Vice-Chairman: Are there any other questions at this 
time for Mr. Cooper? 


Mr. Cassidy: I have a couple of questions. I apologize 
for being absent yesterday, but I had previously arranged a 
conference for that day prior to the fixing of the time for this 
committee to meet. 


I would like to ask about the limitation on the disclosure 
requirements of the companies. I am not sure if this is the 
appropriate section to refer it to; it may have been passed 
yesterday. Effectively, the requirements on banks were a great 
deal more stringent than the requirements on trust companies, 
because trust companies in the Ontario jurisdiction were 
predominantly closely held and, therefore, not under surveillance 
by the OSC. 


Given that trust companies were closely held, why is it that 
over such a long time there has been no tightening up, shall we 
say, of disclosure requirements or opening up of disclosure 
requirements for trust companies in line with what was being 
required on corporations, such as banks, which were under the 
OSC's surveillance? 


Mot) JfeAs* Taylor :oMrs Mehairman, ¢eoulLdeter ai sevatpointact 
order as well? Yesterday afternoon, I think there was some concern 
expressed that we were maybe undertaking an academic exercise. 
First, we reviewed the act in a technical sense--an overview, I 
suppose, of the legislation. I understand that Mr. Cooper is here 
to give us a pedestrian overview of how you get a loan or trust 
company incorporated so that you will have some understanding of 
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how these things come into being. We were getting bogged down 
maybe on side issues at that point. 


I was wondering if we could keep on track so that we could 
get this pedestrian overview as to how you get the company 
operating. Now that we have a company, then I guess we will get 
into what it is doing, what it is doing, what it should be doing, 
how it is doing it wrong or whatever. 


I am wondering if we could keep on track. I am anxious to 
get this overview so that maybe we could get on to some meatier 
things. I think Mr. Cassidy wants to get on to some of those 
things as well. 


The Vice-Chairman: I am sure he does. 


Mr. Cassidy: As long as I can ask my question at some 
pointsiLihne isnot seappropniate (now , sl cangaskeite ater, 


The Vice-Chairman: I think perhaps a good point has been 
raised by the committee, Mr. Cassidy. There was some expression 
yesterday that really what we were going through was to bring into 
focus the way the system works at this point. However, I assure 
you that if there does not seem to be a proper place for your 
question, I will try and make sure that time is made available. 


Mc. Coosbie: UMr. oChaleman; ei sthink? dvcanghelp oMcx 
Cassidy in that our next presentation deals with the white paper, 
in order, and there is a whole part of the white paper dealing 
with that issue which we will be discussing here before the 
committee. 


Mri Cassidy s;oLidoshave a yquestion. ,If .we.are.getting an 
historical overview, then it may be instructive to know whether 
there were reasons why companies legislation and banking 
legislation in general was being subject to ever-increasing 
standards of disclosure while that was not being done for trust 
companies. That is an historical question, not just simply looking 
forward but, in a sense, looking backwards. 


Mr. Crosbie: I do not know that we have any short 
answers to that without some further historical review as to why 
there is the precise difference of the development of banks, 
banking legislation and trust company legislation. Obviously, we 
are talking about provincial legislation and federal legislation. 
There has been quite a difference in the pattern of growth and the 
types of disclosure of what is required, but I do not think we 
have any specific answer to that question. 


Mr. Cassidy: I see. The reason I think it is germane is 
because the government's white paper rejects any limitation on 
ownership. Therefore, you do not have the Ontario Securities 
Commission cules for backup to ensure that disclosure to the 
public about trust companies will be of the same standard as it is 
for widely-held corporations such as banks. That is why I am 
raisingpitinowgedn otherswords,sifayou have.neobithoughe.,it 
through, and if you insist on allowing trust companies to remain 
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as very closely-held centres of financial power, then it seems to 
me that becomes a very important question. 


Hon. Mr. ElgtesriIvdo not dirsagreéiwith thate'T just 
wonder at what stage one should be discussing that. We had a brief 
that we reviewed. Yesterday we talked about going through the 
white paper and then at the end of it going through any other 
matters the committee wished to go through. 


Mr, Cassidy: Okay. [cam-in your hands. 


Hon. Mr. Elgie: I do not wish to be presumptuous, but I 
aUSG EbInK sthaG there 1944 eC ime -to  ?do -7i Ciwhén«?t-can thave 
meaningful contributions from everybody. 


The Vice-Chairman: I think the point has been well made. 
If, at least for this period of time, we can attempt to keep our 
questions related to the specific section we are dealing with, 
then I assure the honourable member that there will be adequate 
time to lay out his questions. 


Hon, Wits .B bale med very (valid “point. 


Mr. Cooper: The next heading deals with administrative 
reviews prior to incorporation. Preliminary briefs are reviewed 
and explanations and undertakings obtained where necessary. Where 
modifications are considered advisable, the matters are discussed 
with the promoters and agreement obtained. Often extensive 
additional financial information may be required concerning the 
promoters or the proposed plan of operation of the corporation. 
While every application for incorporation will in some respects be 
unique, the matters common to most will be discussed. 


Promoters and directors: Personal and corporate information 
submitted by the promoters will include their dates of birth, 
citizenship, educational and business backgrounds and 
affiliations. Also, it will include net worth statements of the 
major shareholders. 


The review will include independent checks on the 
individuals, and contact with regulators of other jurisdictions. 


O93 QO) aie 


An attempt is made to anticipate and clarify potential 
conflicts of interest between the proposed corporation and other 
activities of the promoters. Dominant individuals or groups among 
the sponsors are identified and voting trusts or holding company 
arcangements are reviewed. 


Officers: The brief will contain information on the proposed 
senior officers. This information is reviewed in the same manner 
as that relating to the promoters with the emphasis, however, on 
the successful business experience of these people. 


The act requires that there be a demonstrated public need 
for the loan or trust corporation. While this public need 
traditionally has been assessed by geographic considerations, the 
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increasing sophistication of the industry has required 
consideration of the need for incorporations providing specific 
services in geographic areas where corporations already exist; for 
example, tax planning specialists, perhaps ethnic-oriented 
companies. 


Investment policy: In assessing the investment policies set 
forth in the brief, we believe that the types and proportions of 
investment should reflect a strategy for safeguarding the 
liquidity and earnings capacity of the corporation. Proper 
matching by the rate and maturity between the investments and 
borrowings should be observed. Generally, the company should not 
depend on fee income to make a profit. Excessive emphasis on real 
estate or subsidiaries in the early years is also discouraged as 
it tends to distract management from the essential financial 
intermediary function. 


Area of operation: Proposals to establish a branch 
organization are carefully reviewed to see that they are within 
the financial and staffing capabilities of the company. 


Product line: Where promoters intend to offer specialized 
product lines, care is taken to see that they will have personnel 
with demonstrated ability in the area. In some instances, samples 
of proposed documentation will be requested so that its 
suitability may be assessed. 


Financial forecasts: The five-year financial plan included 
with the brief has proven most valuable as its preparation tends 
to crystalize the thinking of the promoters and, among other 
things, the disclosed profit expectations reflect the degree of 
cisk the promoters intend to take. Generally, the reasonableness 
of the forecast will be a measure of the capabilities of the 
promoters and is measured against experience and knowledge of the 
industry. 


Matters of particular concern are the projected growth rate 
and the apparent balance between conservative operations and 
viability. The projected growth of capital leads to consideration 
of the resources or fund-raising capabilities of the controlling 
group. The setting of realistic expectations regarding the 
authorized borrowing multiple, over the five-year period, acts as 
an additional control on over-optimism. 


That is another section. 


The Vice-Chairman: Are there any questions on 
administrative reviews prior to incorporation? 


Mr. J. A. Taylor: You mentioned establishing personal 
and financial integrity. Does that extend further, as it does if, 
for example, you are applying for a liquor licence? Is there also 
a personal history report where there is a police check? 


Mr. Cooper: I am sorry, I would be speculating. I am 
only in the financial institutions division. Perhaps Mr. Crosbie 
would like to answer. 
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Mc. Crosbie: Is your question, “Is it parallel ‘to -the 
ee We 


Mc svt. 8.  LavLoL send. 1 all not askingers 1tsis pacariel: 
I gave an example. If you were applying for a liguor licence in 
this province, there is a personal history record and a police 
check as well. In addition to establishing the financial integrity 


of the applicant's personal worth statements, etc., is there a 
police check? 


Ub... NODpPSON; Les there 1s" 4 police .cneck. sAlso /altuis 
part of the submission to establish and set forth net worth and to 
give references, etc., with respect to that determination. 


Mee nea elay LOl wr Loenk- vou. 
The Vice-Chairman: Any further questions? Mr. Cassidy. 


Mtr. sGassSildy-. Has any applicacion Lor ineor polation or -a 
loan or trust company been rejected in recent memory? 


The Vice-Chairman: If I may interject to that particular 
point. Mr. Cassidy, that debate was recorded in Hansard on the 
same question yesterday. In fact, Mr. Thompson did reply 
yesterday. I believe there had been two, Mr. Thompson, but perhaps 
you might just want to briefly answer that. 


Mr. Thompson: Formally rejected? There are many, many 
discussions that go on periodically. In fact, in some cases these 
discussions go on from year to year with the people coming back. 


Mra Cassidy: 1s “the public? necessity test erucral’ for 
either rejecting or discouraging certain cases? 


The Vice-Chairman: That again, if I may interject, was a 
very lengthy debate yesterday. It took considerable time. It is, I 
think, well recorded in Hansard. I recognize you were not here 
yesterday, but that has been answered. If there are any questions 
that flow from your reading of Hansard, I will make sure you have 
the opportunity to raise them. 


Mr. Cassidy: Once a company has been established and it 
has passed for the first couple of years, can it then decide to 
open branches where it feels like it? Or is there some kind of 
regulatory-- 


The“Vice-Chairman: I- hate’ ‘todo this’ to''you, ‘Mr. 
Cassidy. That very question was raised yesterday as well. I do not 
remember the specific comments. If memory serves me correctly, 
they had to identify their program for the first five years with 
cegard to the LEER TARY of expanding into other cities and 
municipalities. 


Mr. Cassidy: After five years, are there any 
restrictions on branch establishments? 


The Vice-Chairman: That I cannot answer. Perhaps Mr. 
Thompson can. 
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Mr. Thompson: That is part of what we are propounding in 
the white paper. I think there is today, since December 21 last, a 
power to contain that. But you will be hearing from industry 
sources that feel that is basically a management decision. 


What we are trying to establish here is that opening a 
branch is a costly operation that could well affect the capital 
and, in effect, the borrowing base of this company. At best, it 
should be a considered decision between all parties. But you will 
hear from the industry that it is a management decision and for 
larger companies, it may well be. 


The Vice-Chairman: Thank you. Any other questions at 
this* points) Mee Coopers 


Mr. Cooper: The next heading is steps of actual 
incorporation. A petition is delivered by the applicants to the 
registrar for the Lieutenant Governor in Council in prescribed 
form. The petition should be accompanied by the required fee, 
which is determined on the basis of the authorized capital, and 
appropriate documentation. This would include a declaration of the 
promoters' intention to incorporate, the contents of which are 
prescribed by statute, certified copies of bylaws approved by the 
promoters, evidence as to subscription and payment of capital and 
a certificate of a chartered bank as to the custody of capital 
funds. 


After review for adequacy by both legal and examination 
staff, the petition is forwarded to the minister. When there are 
no deficiencies in the petition, a report of the registrar to the 
minister to recommend incorporation and a draft order in council 
to authorize the issue of letters patent to the corporation, are 
prepared. 


Following approval by council, if that is the case, the 
legal staff of the financial institutions division prepares a 
draft of the letters patent, which is vetted by the companies 
division of the ministry and returned to financial institutions to 
be submitted to the minister for his signature. 


After the minister has signed the letters patent, they are 
transmitted to the protocol services of the Ministry of Government 
Services. The protocol services affix the great seal of the 
province and submit the letters patent to the Lieutenant Governor 
for his signature. When the letters patent are signed by the 
Lieutenant Governor, they are returned to financial institutions 
division which in turn forwards them to the companies division for 
recording. When this step is completed, they are forwarded to the 
cor porationsesms.olgici tors: 


The Vice-Chairman: Any questions on incorporation? Thank 
you. Please continue. 


Mr. Cooper: Next is registration. The speed with which 
Original registration occurs depends upon the company's 
management, but usually is effective between six weeks and three 
months. The act sets an outside limit of two years, beyond which 


BE 


time registration cannot be granted and letters patent are subject 
to forfeiture. Following incorporation, a first meeting of 
shareholders must’ be held to confirm provisional directors as 
directors, to elect officers, to appoint auditors, to nominate 
bankers, to transfer capital funds to an account in the company's 
name and to instruct the secretary to issue share certificates. 


10:40 a.m. 


Activities: until a registration is obtained, the company 
may exist only to hire initial staff, lease premises and design 
internal procedures and forms. There is no capacity to deal with 
the public in any way until registration is effected. There are, 
however, a number of matters to attend to in preparation for 
commencing business. 


The intent to apply for registration must be published in 
the Ontario Gazette and local newspapers. The petition for initial 
registry must be filed along with the required fee. It is also 
necessary to provide an audited balance sheet at any date between 
the date on the letters patent and the date of application for 
registration. On receipt of the petition for registry, the 
documents are reviewed for adequacy. At this stage, the adequacy 
of any new officers is considered. 


Assuming registration is approved, a certificate is 
produced, signed by the registrar and sealed. At the same time, 
the name is entered into the register and a notice that an 
additional company has been registered is published in the Ontario 
Gazette. The corporation is cautioned that it is not empowered to 
take, deposit or issue guaranteed investment certificates or 
debentures until it has deposit insurance coverage. The registrar 
is, however, in a position to invest the contributed capital. 


Immediately after registry, a letter is written to the 
Canada Deposit Insurance Corp. endorsing the corporation's 
application for CDIC membership. 


Mre Sito) a ylor tbo Cita Cue nish Stde emtnaty YOURLECUA Ge 
further particulars in terms of the personnel, the key people who 


may be coming into it? At an earlier stage you mentioned that the 
names may be withheld, presumably because they may be working for 
competition. Is it at this stage that you would require to know 
who those persons are? 


Mee OOUDeL atnat ic tient eo tte le. 


The Vice-Chairman: Would the committee allow the chair 
to place one question? 


Inter jection: Is it relevant? 

The Vice-Chairman: Yes. It is very relevant. 

Mr. Cooper, you mentioned what the company can do in a 
specific time frame, such as appointing the officers and all of 


those steps. I suppose the question is not really related to this 
section, but assume that a company has gone through all the 
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necessary proposals, it has been registered, incorporated and 
everything is go and it is operating. What would happen if there 
was a change in officers? I am not talking about one or two but a 
rather major change in officers. What does that do to the 
operation of the company? Is there a point at which you would say, 
"There is too much of a change. We have to stop their dealing for 
a given period of time while they are examined"? Just what would 
happen there? 


Mr. Cooper: ‘That;could happen “if “there has been a 
massive change and the people they have used to replace the former 
officers do not have the necessary qualifications. 


The Vice-Chairman: Just to pursue it, what would you 
call a major change where you would consider that? 


Mr. Cooper: If .they.do not have someone-as chief 
executive officer who has some knowledge and expertise in dealing 
in the trust industry, both in the fiduciary and in the financial 
intermediary area if it is a full-service trust company, then we 
are going to be extremely concerned. We have to have somebody who 
knows how to operate the company and who has had some practical 
experience. 


The Vice-Chairman: What steps could you take if there 
was that major change? Would you order them to cease carrying on 
business for a given period of time? What steps could you take? 


Mr., Cooper: Obviously you would try to meet with them to 
see if you can sort out your differences. If you cannot and it is 
considered serious, the only procedures open to us under the act 
would be to convene some form of hearing. 


In my opinion, the expertise of the officers is just as 
important a resource as the money. They have to know what they are 
doing. Presumably you would convene a hearing in order to look 
into their continued fitness to be continually registered. 


Mr. Cassidy: Mr. Chairman, I am not quite clear whether 
basically we are describing administrative procedures rather than 
taking ¢Chis.toxspecific sections “ine ehenwact.a lL se chatter rec, 


The Vice-Chairman: Yes. That was dealt with yesterday. 


Me. Cooper: The next item is what the corporation can 
do. Organizational: normal start-up activities include hiring 
staff, purchasing or leasing premises and equipment, making 
banking arrangements and establishing lines of credit. 


In addition, the corporation will start to advertise its 
services and solicit funds from potential depositors and 
investors. An important arrangement is for cheque-clearing 
service, usually through a chartered bank. 


Deposit taking: a loan corporation borrows money by taking 
deposits or issuing debentures, while a trust company accepts 
money in trust by taking deposits or issuing guaranteed investment 
certificates. 


Lis 


Companies are relatively free to design their own deposit 
accounts in the terms of their certificates. In order to preserve 
CDIC insurability, certificates are seldom offered for periods in 
excess of five years and they are normally payable in Canadian 
funds. 


The registrar is concerned that the certificates give 
adequate public disclosure in the area of status with respect to 
CDIC insurability, early redemption conditions, procedures for 
payment on maturity, interest rates and method of payment. 


The next item is capital. Loan and trust companies must 
observe requirements of the Securities Act in the issuance of 
Capital stock. Changes in authorized capital come under the 
registrar's review in the processing of the required orders in 
BOunc it. 


Companies are permitted to establish classes of preferred 
shares but there are certain restraints. In order to reduce the 
impact on shareholders’ equity of the preferred share dividend 
payments, the total authorized preferred shares are normally 
allowed to be about only one third the amount of common shares. 


Under the terms of the act, dividends cannot be declared if 
the corporation is insolvent. If preferred shares are redeemable 
or retractable, care is taken to ensure that these options cannot 
be exercised if the resulting reduction in capital would render 
the company insolvent or so reduce its equity that its authorized 
borrowing capacity drops below the actual level of borrowings. 


In some cases, a company is permitted to issue subordinated 
notes which are excluded from liabilities in determining the 
excess of assets over liabilities for application of the borrowing 
multiple. This effectively increases the borrowing capacity. 


Such subordinated notes must be in a form provided by the 
registrar and are subject to various restrictions as to amount and 
duration. Unencumbered assets must be held by the company that 
equal the subordinated notes in amount and mature within six 
months of them. 


Investments: investments most commonly include, for 
liquidity, cash, bank deposits and government bonds; for income, 
bonds, preferred stocks, unsecured and collateral loans and 
mortgage loans; for long-term investments, common stocks and real 
estate. 


A trust company must hold identified assets equivalent to 
its deposits and GICs outstanding. 


Investments in real estate, subsidiaries and premises 
commonly reflect a utilization of capital funds. Subsidiaries may 
be formed or acquired by loan and trust companies for such 
purposes as real estate development or the providing of interim 
financing on construction, or, with the approval of the minister, 
other ancillary purposes. Regulations govern the extent of such 
investments. Subsidiaries are subject to the same investment 
cestrictions as the loan or trust company except for those 
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specific purposes for which they are formed. 


Pledging: assets of a loan company may be pledged for bank 
loans or other borrowings whereas a trust company, since it must 
hold unencumbered assets to match its deposits and GICs, can 
pledge only the shareholders' portion of assets. 


Loan corporations: by way of an order in council a loan 
corporation may act as agent for various purposes, including 
depository for the safekeeping of securities and the business of a 
mortgage or real estate broker. 


Trust companies: they are specifically permitted by the act 
to engage in a number of activities. These generally are referred 
to as ETA or estates, trusts, agencies relationships. They 
include: acting as a trustee for wills, insurance, bonds or other 
purposes and receiving related estates and property in trust; 
acting as custodian for securities and providing safekeeping 
services; acting generally as attorney or agent of estates and for 
the collection of moneys from mortgages and other debts; as agent 
to issue bonds, stock and to manage sinking funds; fulfilling the 
duties of executor, receiver, liquidator, trustee in bankruptcy, 
trustee for creditors, guardian of any minor's estate and others; 
acting generally in the winding up of estates, partnerships and 
corporations; investing trust moneys; ability to make conveyances 
and other contracts necessary to carry out its objects; plus the 
right to collect proper remuneration and reimbursement for such 
services. 


Os 5.0 ‘a.m. 


A trust company may decide to establish pooled funds which 
are made available to the public for investment and may set up 
common trust funds for the more efficient management of funds held 
in estates and trusts. With the consent of the Lieutenant Governor 
in Council, a trust company may be designated as a trust company 
for Supreme Court purposes. This means they can be appointed by 
the courts to exercise various offices, such as executor and 
trustee with respect to estates and persons, without providing the 
secure deposits which would otherwise be required. 


Miscellaneous: every Ontario loan or trust company has the 
general capacity accorded to other corporations created by 
charter. They may, provided they fulfil local requirements, 
operate outside of Ontario. In this connection, there is an 
informal exchange of views between the various provincial 
regulatory bodies. 


Mr. Boudria: I have a question on the delegation of 
power that trust companies perhaps sometimes exercise. I wonder if 
you can enlighten me. Trust companies administer registered 
retirement savings plans and the like. Often they delegate that, 
especially in the area of self-directed RRSPs. With the 
diversification of those plans we have seen over the last four or 
five years or so, a lot of those things are now handled by people 
like brokers and that kind of thing. 


ie 


What kind of authority does your department have over that 
delegation of authority? Do you ensure that the people the trust 
companies delegate some of their work to are approved by you in 
any way? What do you have to do with that aspect? 


Mr. Cooper: Our fiain. concern: 18. Chatl the trust’ company 
is the one that has the ultimate responsibility. In the kind of 
Situation you are talking about, the trust company would have the 
obligation, if it appoints an agent, to ensure that the agent is a 
qualified one. Because there is basically a principal-agent 
celationship, if there were a default, some negligence or other 
eourse OL pects on.yvou.could,tall back on, the trust -company+isean 
the position of responsiblity or liability in the circumstances. 
It is an attempt to try to put some control and protection in 
place through that kind of vetting. 


Mr. Boudria: Are you saying that you have no control 
over who they delegate that to? You do not get involved in it at 
this point? 


Mr. Cooper: Usually what happens in something like that 
is that a trust company will come to us and say: "We have a 
proposal. Would you offer your comments?'' What I have tried to 
Outline are the sorts of things we would look at before we would 
give them, as far as we are concerned, any kind of a blessing to 
proceed. That is not directly answering your question, but on the 
other hand it is, because we are in a position to be able to try 
to exercise some moral suasion if the documentation is not in 
place to put that ultimate responsibility on the trust company. 


Mr. Boudria: But if you are not asked for such advice, 
you have no regulatory function in that respect? 


Inter jection. 


Mr. Boudria: You place your money in a trust company and 
the trust company is responsible for it. 


Mr. MacQuarrie: If you are in a self-directed RRSP, one 
of the things to which you referred, I am reminded of a quote in 
the Economist dealing with the Gower report where you can protect 
eneinvestor trom beine fooled, but*4t 1s: very difricule coy protect 
an investor from fooling himself. 


McreeDOUUL Jd al amenOL, CeLerlin2e LO wore SslLOCKS 4 
particular investor decides to buy. The delegation of authority 
between the trust company and the broker is what I am talking 
about. It is a different issue altogether. 


Mr. -MacQuarrie:,You mentioned ‘self-directed plans. 


Mr. Boudria: That was an example. There are others, 
mutual funds and other kinds of things that the money is placed in 
afterwards and sometimes delegated through an intermediary. You 
are saying that at present you have no involvement in that area, 
unless you are asked by a trust company, "Is this a company we 
should be doing business with?" that type of thing. Then you will 
offer your comment. 
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Mr. Cooper: We would pick this up. We do an examination 
during the year and it is quite likely if this were a signficant 
thing we would be aware of it. We would have to look at it from a 
legal point of view, whether it meets the sort of criteria I 
attempted to establish. If it is a serious enough situation, there 
are remedies in the act whereby one can question licensing, etc. 
That is a pretty severe situation. 


The Vice-Chairman: Mr. Thompson can perhaps enlighten 
you. 


Mr. Thompson: There is a very broad spectrum to deal 
with. If there is a scheme propounded under the pooled fund 
regulation, particularly under an RRSP, whereby all the assets 
would be collected from individual depositors and then invested, 
not by the trust company per se but perhaps by a brokerage firm or 


something, that is subject to regulatory control. 


On the other hand, for many years trust companies have acted 
as agents for people in all different varieties of situations 
where those who are fortunate enough to have wealth can literally 
take the money to their trust company and say: ''Here is money. You 
take it and invest it for me." On the other hand, some people say, 
"Let us have an agreement where it is invested with a 
stockbroker," or else they can take it with them on an agency 
basis and say: "You keep the records and do the income tax returns 
for ‘it,. but J-willdovthelinivesting., You just ‘carry-counmy 
orders.'' That whole range of business is there. 


Basically in the latter part of it, unless it is, to use the 
wrong euphemism, a type of mass marketing of some form or other, 
it is an individual arrangement between the customer and the trust 
company. That can vary in any number of ways in that it is the 
basis of the customer determining the best arrangement. 


Mrs j 2... Ania ytor..0'On Gacpoineg jon cole risiiicatiom iin 
connection with Mr. Boudria's question, I gatner Mr. Boudria is 
getting at the extent to which there could be delegation of a 
trust company's authority to other agencies, and if so, whether 
that delegation of activity has to be approved by you in any 
formal sense and upon whose initiative does that vetting take 
place. Would that be a fair summary? 


Meacoudritai? Yes arvThetreason lbireter tect cr srenat cue is 
described in one of the briefs we have received. I am trying to 
find: tite 


Mr .. J. 0A Taylors\in ‘othermwords pairs é@hesvinictacive ert 
to the stpuseecompany or is the initiative wituetieaninrstr ys OL rs 
it something that is merely, picked up if it sticks out on an 
annual review of a company's operations? 


Moai sThompson If it iis) invany. form iof sam cofferingeto 
more than 50 people under a common trust fund, then it definitely 
requires the approval of the ministry for that arrangement. The 
form of trust agreement and the agreement with the other party 
concerned, who is perhaps doing the investing, is also subject to 
prior approval. There has been a fair amount of activity in this 


17 


about two years ago when--this is still a trust--we were concerned 
by the use of certain forms of exculpatory clauses which would 
relieve the trustee from liability in certain cases. We have been 
in that area and in several cases denied the use of certain of 
these clauses. 


Mr. Boudria: What general area did that occur in? 


Mr. Thompson: This would be in the marketing of pooled 
funds, such as a mortage fund or a common stock fund, where the 
trust company is not making the investment decision. 


ie <Die 


Mr. Boudria: In other words, it is a broker or somebody 
like that. 


Mrs: Thompson: Yes.«<Thatsgoes; to. your concernyabout 
delegation. 


Mr. ‘Cassidy: This may» be celevant. In the operation, of a 
trust company, the interrelation between the registrar and the 
trust company, even under the existing act, is potentially quite 
complex. I do not know if you can say a word or two about that; or 
if I can ask a specific question which relates again to the 
question of valuation. I do not think I was aware of it last 
December--a year ago--but I gather that the registrar has the 
right to actually revalue or change the recorded valuation of 
trust company assets on the trust company's report and thereby 
influence the business, because it may, in fact, very quickly wipe 
out the capital base of the company and prevent it from expanding. 
Is that correct? Has that power ever been used? 


Mr’. sThompson:) Certainly that is not a matter which can 
be determined by the registrar on his own opinion. I say that to 
you in a very considered way because, as you frame that question, 
the answer is yes. I do not think it would be right that the 
business of a company could be affected by the whim of one person, 
especially a civil servant. The appraisal must be based upon 
evidence. You must resort to the expert as to the evidenciary 
value of that particular item. It is one of the key points of the 
white paper. 


Mr. Gassidy:: This)isminythe, act, right(now.. 


Mc. T. P. Reid: But you didn't have that in the previous 
act e 


Mr. Thompson: Yes, we did. The problem, which we will be 
addressing in the white paper, is that in the act we are only 
talking about value. We are not talking about what the components 
of that value are. In its broad parameters, is it a market value 
on the one hand, or an opinion value based on what circumstances? 
And therefore, you will see later in the white paper there is also 
a concern with respect to prudence in valuation. These are the 
issues we will address. 


Mr. Cassidy: Let me pursue that for a minute because 
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part of the purpose here is to learn from history and to look at 
the defects and flaws in the existing act, in particular since 
some of the briefs before us have some questions about the degree 
of regulation which is provided for in the new act and suggest 
that it may not be entirely desirable. 


Under the existing act, do the registrar or the Lieutenant 
Governor in Council have the power to either make an 
administrative culing as to what the standard of value shall be, 
or to adopt regulations as to what the standard of value shall be? 


Mr. Thompson: There is no regulation-making power. There 
is no definition as to what "value" is. Value is presumed to be 
based on an independent assessment made by experts. 


Mr. Cassidy: We have heard that if you get 10 appraisers 
together in a room and ask them what the commonly-accepted 
standard of value is which would be used by a prudent man, you 
would probably come up with something related to market value by a 
willing seller at arms length. 


The Vice-Chairman: May I just interject at this 
particular point? You are talking about property evaluation and so 
on, Mc... Cassidy? 


Mrec CasslOveulrese 


The Vice-Chairman: All right. Questions in that 
direction were raised yesterday. There is information to come from 
the minister which might answer that question. I would ask you to 
bear with me until that information comes forward from him. 


Mr. Cassidy: Does it relate to future policy or past 
practice? 


The Vice-Chairman: Both, I believe. If you will bear 
with me, I know he is looking at that because it was raised by 
your colleague. 


Mr. Cassidy: If that is going to come up-- 


The Vice-Chairman: Undoubtedly, but if you would bear 
with me and leave me-- 


Mr. Cassidy: I am trying to be the detective and ask, 
"What went wrong?" to see whether there were tools that could have 
been used to get at what went wrong. As I listen and watch, this 
chee appear to have been one of the handles that could have been 
used. 


The Vice-Chairman: I would hope you would bear with me. 
I am pretty sure your questions will be answered. As I said 
earlier, before you came in, the committee will be receiving 
information that was requested yesterday in the committee 
sittings. Obviously, the ministry was not able to put together a 
lot of the material which was requested, but it is being worked on. 


Hon. Mr. Elgie: I indicated that the issue of value was 
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before the courts. I will have to discuss it with counsel before 
we endeavour to produce that. 


The Vice-Chairman: I was trying to avoid getting into 
that particular issue, but the minister has clearly pointed out 
that it is an issue before the courts. He wanted the opportunity 
COnCIsScuss it with tlesat-counsel because that is with: the courts. 


Mr. Cassidy: Lepetitaecr iminalsématter? 


Hon se Mr es Edeleseyes § 
Mr. Cassidy: Is this committee going to be hamstrung 
because of things like that? 


The Vice-Chairman: We hope not. 


Mr. Crosbie: Perhaps I can assist Mr. Cassidy. At the 
request of Mr. Renwick, we have tried to put together a package of 
the general principles of appraisal that would be applied by a 
trust or loan corporation in determining investments. From that 
material, perhaps you may be able to frame your questions in a way 
that we can deal with them. 


Mr. Cassidy: How quickly will we see that particular-- 
The Vice-Chairman: As quickly as possible. 


Mr. Crosbie: We hope to have some of it tomorrow. As the 
minister has indicated, our concern is that you will start 
relating general principles to the specifics of the case. A number 
of these issues are, quite frankly, before the courts and are 
being investigated by the police forces. 


Me. T. P. Reid: If they are being investigated, they are 
not before the courts. 


Mr. Crosbie: No, there is substantial civil action 
before the courts right now. 


Hon. Mr. Elgie: Appraisers are being cross-examined on 
their affidavits right now. 


Mr. Cassidy: Wait a minute. The fact that there are 
civil cases before the courts does not impede this committee from 
looking into the matter. One risks contempt of court only if there 
are criminal cases, and no criminal charges have been laid. 


Mr. Crosbie: I was suggesting that we could deal with 
the very legitimate issues you were raising on the elements of 
value and how they have been applied. That can be done, but we are 
urging that it be done in some context of the act generally. 


Mr. Cassidy: Does the registrar or the minister have the 
power, or has it been the custom, to issue advisory 
communications, letters, rulings and that kind of thing from time 
to time, which would indicate the type of practice that would be 
expected with respect to such matters as valuation? 
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Mr. Crosbie: There is no express power under the act to 
do that-- 


Mrs’ CassidytiToseitheropermit or prevent: 


Mr. Crosbie: --at present, but I think you will find 
that is addressed in the white paper. We will have substantial 
views on that. 


The Vice-Chairman: At this point, I am going to ask the 
members to bear with me and wait for the information that was 
requested yesterday. It is only fair. The minister wants to be 
sure that what he provides to this committee does not put anyone 
in a position that-- 


Mr. T. P. Reid: We will argue about that when we hear 
from him. Could I ask one question for clarification? It will only 


sequircenat ives tor ka wneni 


I understand from what has just transpired that the 
registrar, under the act previous to the changes in 1982, had the 
authority and the power to evaluate properties using evaluators, 
or--what is the term? 


Hon. Mr. Elgie: Order an evaluation. 


Mr. T.P. Reid: Order, okay. Youvhad the auchorrey sas 
registrar to do that and then say to somebody, ‘Our estimates are 
that you have overvalued" or in some cases undervalued "the 
property you have listed on your annual return." You had that 
power under the act. 


Mr. Thompson: Yes, therevis avprovisfonvunder @theract 
enabling that specific securities be disclosed in the annual 
return. 


Mr. T. P. Reid: What section? Do you know off hand? 


Mr. Breithaupt: Also for the basis of calculating the 
multiplier. 


bp) aan 
Mr. Thompson: Yes. That is correct. 


Mr. Cassidy: Was that power to revalue or to reappraise 
by the registrar ever exercised in recent times? 


Hon. Mr. Elgie: We have not all been at the same 
committee hearings, but the last time we discussed this at 
estimates either I or the registrar indicated that in the summer 
of 1982, discussions with the federal government, the Canada 
Deposit Insurance Corp., were commenced for a joint evaluation 
project on the companies involved. 


Mr. Cassidy: So the answer is no. 
Hon. Mr. Elgie: The answer is we were in the process 


Zk 
that summer of exercising it. 
Mr. Cassidy: But you had not done it. 


Hon. Mr. Elgie: No, we were in the process of doing it. 
Then the Morrison inquiry superseded it. 


Med idagh- atavytoreataenotice,.Mc.-Chairmap, that Mr. 


Cooper is attempting to make a presentation. 


It seems that everyone else is responding to other 
questions. I am wondering whether we are on track or not. 


The Vice-Chairman: Yes, we are on track. Before you 
inter jected I was going to get us back-- 


Hon. Mr. Elgie: Murray wants to make a correction. 
The Vice-Chairman: Mr. Thompson is making a correction. 


Mr. Thompson: This is a regular routine. As of a week 
ago we obtained valuations on properties. We are going to provide 
the committee with a statement with respect to the process. 


The Vice-Chairman: Thank you. Mr. Cooper, would you 
proceed, please. 


Me. Cooper: The next item deals with the first 
examination in the newly incorporated and registered vehicle. 
Overall, the first examination makes an assessment as to the 
progress the company has made to date. Shortcomings and 
suggestions are taken up with the chief operating officer. 


We anticipate the direction the company may take in the 
immediate future and determine whether or not our findings justify 
cepeated condensed exams on short cycles. 


First examination: It has proven useful to conduct a first 
examination two or three months after activities have commenced. 
The objective is to note any startup problems, advise and be 
helpful where possible and generally set the tone for the annual 
examinations. 


The inspection technique differs from that adopted on an 
annual basis, with less emphasis devoted to an audit examination 
function based on accounting transactions, and emphasis placed on 
investment activities randomly chosen for review. 


The premises are visited to determine their suitability. Our 
concern is that the facility should convey to the general public 
that a sound institution has been established. There is insistence 
that premises to which the public has access are well identified 
with the corporate name, are not shared with affiliates and that 
the front door or counter bear the CDIC decal. 


Staff capabilities are determined, as there has been no 
assurance that, staff. are well trained and that’ the division’ of 
duties is so arranged as to maximize internal controls. A number 
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of other matters are considered on this initial examination. For 
example, appropriate insurance protection is a necessity. We 
ascertain that this is in hand by viewing insurance policies, 
looking for coverage ovec loss of securities, employee fidelity 
bonding and other incidents. Safekeeping arrangements for cash, 
marketable investments and custody of customers' property is 
reviewed. 


We have an interest in the form of the documents used by a 
corporation. The terminology used on guaranteed investment 
certificates, debentures and savings passbooks is scrutinized. 
Appropriate clarity is needed. For instance, is the depositor 
entitled to interest after the maturity of the instrument? Does 
the quoted interest specify annual or semiannual compounding? 


Promotional brochures and all forms of advertising are 
ceviewed for fairness. During the first visit, minutes of the 
meetings of shareholders and directors are noted. The statute 
mandates that there be a shareholders' ledger, a register of 
directors and a bylaw book. These are scrutinized for completeness. 


Frequently, there will be a need to contact the company's 
solicitors to ensure that measures associated with startups are 
not forgotten. As the company develops, standard operating 
procedures should be committed to writing and an operations manual 
built up. This manual should contain forms for internal use with 
clear instructions as to their completion. Also covered in the 
manual should be mortgage-lending criteria, consumer loans, loan 
approval limits and signing authorities. 


Our review of such procedures may identify a 
misinterpretation of limitations found in the act that result in a 
revision of the procedures. 


Accounting matters are of prime importance and the 
accounting system has to be capable of producing monthly 
Statements in a timely manner. The need to adopt fund accounting 
is unfamiliar to many accountants and we must ensure a proper 
distinction between company funds and trust funds, both in records 
and banking arrangements. 


Depending on the circumstances and anticipated volumes, some 
cecords will have been computerized using in-house systems or 
extecnal bureaus as appropriate. Customarily, the public auditors 
have had involvement in the initial phases and we encourage good 
co-ordination between the corporation's accountant and the 
auditors. 


As a corporation usually commences mortgage lending early in 
its life, we will at this time carry out detailed reviews of the 
early transactions to evidence that appraisals, underwriting and 
approval routines meet prudent industry standards. 


Mr. Cassidy: Would you say that again. 
Mr. Cooper: We will at this time carry out detailed 


reviews of the early transactions to evidence that appraisals, 
underwriting and approval routines meet prudent industry 
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standards. We establish that all parties are well acquainted with 
the act and with CDIC draft guidelines and that the lawyers and 
professionals are consulted about difficulties. 


Mr. Boudria: The procedure that you have just described, 
do you do any of this if there is a change of ownership of a trust 
company, or is this only in the case of a new trust company after 
the initial period of time? 


Mc. Cooper: No, prior to the amendments in 1982, even 
though we had no authority to stop the transfer of the shares, we 
would attempt to do a lot of the things that are here, but we had 
no authority to do it in the sense of having to give an approval 
to the change in ownership. 

Mr. Boudria: How long do you do this after the-- 

Mr. Cooper: This will come in maybe a couple of months 
or so. Enough time to let them get operational so that we can go 
in and see how they are set up. 

Mr. Boudria: Again referring to three hypothetical trust 
companies that may have changed hands over the last few years, 
this procedure was presumably done a few months after the trust 
companies were taken over by the new owner? 

Mess Cooper. “That. isvasregular procedure, Pyes. 

Mr... Boudria: Was it done in those cases? 

Mr. Cooper: To the best of my knowledge it was. 

Mc. Boudria: In all three cases? 


Mr. Cooper: As far as I am aware. Mr. Thompson, could 
you-- 


ME. nOMpson: “Yes, ~thatis correct It was done. 

MeseGassidy<ererhapse! Can=pursue ERAE-question. 10uedre 
saying that this type of checking to see whether these various 
things were being done would have taken place with respect to 
Greymac, Seaway and Crown respectively, within two or three months 
of their being taken over by new owners. Is that correct? 

Mes ewlnompsone ..es.5 Chat sis corcrecc. 


Mr. Cassidy: I see. May I ask, what is "a timely 
manner ? What is your standard with respect to monthly statements? 


Mr. Cooper: We hope to have them by the 15th of the 
month following, but if we could have them by the 30th, that is an 
outside limit. 


Mr. Cassidy: How do you communicate that your standard 
es bol toe sOvdaays. 


Mr. Cooper: It could be done in a couple of ways. The 
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examiner could be on the site and transmit this information to the 
management. It would probably be followed up by a letter from the 
registrar to the effect that we would like that financial 
information. 


Mr. Cassidy: Are there some written guidelines that you 
can give to a new trust company which say these are the normal 
kinds of things you expect from them? 


Mr. Cooper: There are some written guidelines but I am 
not sure they fall in this area. 


The Vice-Chairman: Perhaps Mr. Thompson could answer 
that. Is there a written guideline which would indicate when you 
prefer these statements? 


Mr. Thompson: A guideline is usually something issued on 
a broad basis. With individual dealing, there would be personal 
contact and a letter communicating it. 


Mr. Cassidy: Is the CDIC decal a: matter Of regulations 
or is that also a case where you would communicate that it is good 
practice and you expect it? 


Mre* Coopers: We believer dit” is at Tequirements Oro ities Claw 
that the decal be posted in a visible place. 


Mr. Cassidy: What about appropriate insurance coverage? 
ls that! ai matterfot tegulation. ort juste a matter of you 
communicating-- 


Mr. Cooper: That is a matter of prudent management. 


Mr. Cassidy: What is the universe we are talking about? 
How many new registrations of trust companies have there been in 
the last six or seven years? 


Mr. Cooper: I have ‘been) there’ for about ‘thriee® year's) and 
there have been none since I arrived. I am not sure. Mr. Thompson, 
how many were there prior to that? 
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Mc. Thompson: There are no new Ontario companies but 
there are some federal ones. Part of the program was setting up 
not the mortgage insurance but loan corporations for other 
financial institutions. That is part of the federal government 
pacer ae. which also comes in under our Loan and Trust Corporations 
Cis 


Mr. Cassidy: If a federal institution or an 
extra-provincial institution which has not been operating in 
Ontario decides to open up an operation here, to what extent does 
it become subject to the kinds of things you have been describing? 


The Vice-Chairman: Tf IT might: just interject again, 1 
believe a similar question was raised yesterday. The answer is in 
Hansard, but if you could be brief, Mr. Thompson, inform Mr. 
Cassidy. 
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Mr. Cassidy: We just had a lengthy administrative 
procedure CTIA and I am asking to what extent is that 
administrative procedure-- 


The Vice-Chairman: That is why we are asking Mr. 
Thompson to go ahead. 


Mc. Thompson: Again we are going to get into this issue 
in the white paper and we have advanced some proposals on it. The 
question again, and we discussed it yesterday, was how far the 
province can submit a federal jurisdiction or a federal creation 
to provincial legislation. Within broad parameters, we are 
advocating that we can submit them to any uniform standard, but on 
the other side, constitutionally we cannot deny their existence. 
We had some discussion yesterday, but I think we will be getting 
into this in the white paper in a very detailed way. 


Mc. Gassidy*7ibewact nequinesia léndirig, cyiterionzof"75 
per cent of value as a maximum. Are there other mortgage lending 
criteria? If there have been no Ontario registered companies in 
the last three or four years, Mr. Cooper, you must be talking of a 
standard procedure that exists within the corporation which you 
inhewited ele nehatrgigne? 


Me. .Coopens .Whichawas.inegexistCence. That jis right. 


Mr. Cassidy: Can you tell me if there are other aspects 
to the mortgage lending criteria besides the 75 per cent of value 
that you would communicate to a new company? 


Mr. Cooper: Mr. Thompson went through some of this 
yesterday in his overview of the investment provisions of the act. 


There are guantum limits, even though the 75 per cent relates to 
the value of the property, but we still have to look at the size 
of the individual investment relative to the assets of the 
corporation. hat.is onescriter ton” that is set rout #in¥the.statute: 


Mr. Cassidy: When you say there has to be evidence that 
the appraisals meet prudent industry standards, what has been 
communicated with respect to what those prudent industry standards 
may be? I recognize that question may to some extent overlap the 
material coming in tomorrow, but it would appear that if there is 
some kind of standard procedure within the registrar's office, 
that therefore there is communicated, at least at the outset of 
the new trust company, an understanding of what prudent industry 
standards are. 


Mr. Cooper: I think what we are addressing here is that 
an appraisal is necessary. You are getting into an area of 
evaluating an individual appraisal and that is not really what I 
am attempting to address at this stage. 


Mr. Thompson: I think when you get into the question of 
evaluation, particularly with respect to mortgages, one of the 
ingredients must be the marketplace, because otherwise you are 
affecting not only the ability of the company to compete but you 
are going to affect the citizens of this province. 
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We do not have what we would say is the prudent industry 
standard. The industry has it in varying degrees. By far the 
majority of this industry is ultraconservative in its valuation, 
but it has to meet that marketplace competition. Otherwise we are 
going to have people who cannot get mortgages to buy homes. 


I am saying that is just one factor in it. Market value must 
be a factor taken into account for both competition purposes and 
for the providing of residential mortgages to the public of this 
province, because this industry is providing more than half the 
residential mortgages needed in the province. 


We do not have what we say is the capability. The act talks 
only about value. One of the things we are saying in the white 
paper is that there should be a test of prudence and a method of 
valuation. But I think we will see that one of the ingredients in 
the actual valuation must be market value for the benefit of the 
consumers in the province. 


Mr. Casstoy = You (lost me (here. Mew Guonpeone = Peaorngt 
understand what you mean. 


My question was, when you say to a new trust company that 
its appraisal should meet prudent market standards, industry 
standards, what does that mean? Your response is that one of the 
tests has to be market value. I would assume that one of the tests 
would be market value. I do not know what other tests there might 
be, but that is why I am looking for assistance. 


Mrtknompson: 1 did not. want Co cet santo thts atetoure 
time because we will be getting into it in some detail later. I 
was just trying to state some broad parameters that must be taken 
into eccount. 


Mr. Cassidy: Say I have a company, Ottawa Trust, 
established to meet a great need for a new trust company in the 
Ottawa area, particularly in the downtown area. I understand that 
you want my appraisals to meet prudent industry standards, so I 
ask Mr. Cooper to explain that. 


Mr. .J..A..Taylor: If he has. to explain that, you are in 
trouble. 





Mr. Cassidy: No, I do not think that is reasonable, Jim. 


Mc m Je Av rTaylor yolbedo not wantetorget into tarydebate~ on 
appraisal or technique. 


The Vice-Chairman: Order. Mr. Cassidy's question was on 
the basis of the comments made by Mr. Cooper. He did use those 
words. I am going to have to allow some leeway to see if Mr. 
Cassidy can be provided with an answer. 


Mr. Cooper: What we are attempting to say is that you 
have to be able to document, either through an appraisal or some 
other process, that the value of the mortgaged property meets the 
parameters of the statute. 
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We have talked a little bit about the expertise of the 
people coming into the company. It is assumed that they will know 
that an appraisal is going to be necessary. Market value, as Mr. 
Thompson has indicated, is one factor that can be looked at, but 
the thrust of what we are attempting to do here is to make sure 
that the company obtains the necessary documentation to support 
the value that is put on the property. If it is a recent 
transaction, an appraisal may or may not be necessary--the market 
value itself may be sufficient--but the thrust is to say that you 
must be able to document that. 


The Vice-Chairman: May I interject at that point, Mr. 
Cooper? I think we are now back to the questions raised by the 
member for Riverdale (Mr. Renwick) yesterday, which the ministry 
Ls COtMiecOmatuemini CO answers sO JL awlll inter 1ect.at that. DoOInL 
and ask Mr. Cooper to continue. 


Mr. Cooper: The next heading is, "New corporations, 
crawl, walk or run.'' New corporations are no more restricted by 
legislation than ones of long standing. However, the registrar's 
office, through moral suasion, encourages conservative practices 
in a corporation's early years to minimize risk to the depositors 
and encourage stable and profitable growth. 


Mr. Cassidy:"Would you repeat Chat please? 


Mr. Cooper: The registrar's office, through moral 
suasion, encourages conservative practices in a corporation's 
earlier years to minimize risk to the depositors and encourage 
stable and profitable growth. 


Growth of deposits: a slow, steady growth is encouraged. A 
tapid growth in deposits produces a large cash balance which 
normally does not earn sufficient to produce a profitable spread 
between the cost of borrowed funds and the income. Faced with this 
unprofitable situation, management may be tempted to invest 
rapidly without giving prudent regard to the quality of the 
investment. 


Number of offices: experience has shown that branch 
operations that offer deposit taking services generally require 
from three to five years to show a profit. Branch expansion is 
thus encouraged to be at a slow pace within the capabilities of a 
corporation to absorb the cost. 


1p bagels OE ys gaa 


Branch expansion draws on the time of management to oversee 
the operations and should be limited to the number and 
capabilities of management. Branches require more sophisticated 
accounting and cash control procedures than office operations and 
capable staff and efficient systems must exist when expansion 
occucS. 


The nature of investments: in the early stages of the 
corporation's development it seldom has staff fully qualified in 
all the areas in which a corporation is authorized to invest. The 
registrar encourages new corporations to stay within their area of 
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expertise, to expand that area only when expertise is acquired and 
to move slowly until experience is gained. 


Investments generally controlled are large mortgages, 
commercial mortgages, real estate and consumer loans. The 
corporation's investment philosophy will be set out in the 
preincorporation brief and discussed with the incorporators prior 
to incorporation. The corporation is encouraged to consult with 
the registrar prior to any proposed changes to the investment 
philosophy. 


Special monitoring: new corporations are subject to a number 
of examinations during the first year or two of their existence. 
The objective has been to keep sufficiently close to the 
operations to spot any undesirable practices before they become 
significant. The frequency and extent of these examinations will 
depend on the degree of ability demonstrated by the management. 


Mr. Cassidy: Does the philosophy with respect to new 
incorporations apply only to new incorporations of trust companies 
in the province? 


Mr. Cooper: No. When you are dealing with a new 
corporation, you are obviously attempting to try to get a solid 
footing for the corporation. That is the reason for the "crawl, 
walk, or run'' phrase we have used. 


Mr. Cassidy: You said a slow and steady growth in 
deposits is encouraged and that an excessively rapid growth of 
deposits creates risk because of the problems of investing the 
cash. You have a lot of cash lurking around and you cannot invest 
it responsibly? 


Mr w.COCPer a that Lect ioe. 


Mr. Cassidy: If it is in cash, you are less likely to be 
able to make money with it. Would that be any different with 
respect to an existing trust company that moves into an 
accelerated mode of growth? 


Mr. Cooper: It may not be. 


Mr. Cassidy: Is there a philosophy or a policy, or has 
there been a policy in the registrar's office with respect to an 
attitude to be taken toward unusual, rapid expansion by existing 
trust companies as opposed to new ones? 


Mc. Cooper: I do not know that the word "policy" 
necessarily applies. You have to look at the total picture in a 
Situation like that. Does the company have the base resource to be 
able to deal with that kind of situation? In a new operation you 
are trying to get a feeling for what the existing management is in 
a position to be able to handle. Therefore, you are encouraging 
them to take it slowly, to take it easy, so that you can assess 
the situation. 


It may be that in an established operation the depth of 
resources will be there for a more rapid measure of growth than in 
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the new corporation. That may not apply. The new corporation may 
also be fine. Once it gets operational, it may have all those 
resources. But Our experience has been to try to get the promoters 
and the new corporation to take it slowly until we are sure they 
have their feet properly wet and have a good feeling for what they 
need to build a solid foundation under the operation. That is the 
best way I can answer your question. 


Mr. Boudria: Would that same philosophy we see here have 
been used in the case of a smaller trust company that was 
transferred from one owner to another; say, a small company known 
as MacDonald-Cartier Trust, for instance, that was taken over by a 
new bunch of individuals? 


Mr. Cooper: Without dealing with specifics, yes. If 
there are people who do not have the expertise or we do not know, 
we are going to do everything we can to encourage them to take it 
slowly, to give us a chance to get to know them and for them to 
get to know our office. 


Mr. Boudria: I am trying to find the proper page in the 
Morrison report which refers to the rate at which one of these 
trust companies was growing, which was just phenomenal. That was 
obviously not done on a regular basis in those particular cases, 
or all this would not have happened. It could not have. 


Mc. Thompson: No. That is nonsense. 


The Vice-Chairman: There is some supposition being used 
here. 


Mr. Thompson: What you are talking about is getting a 
company through its most fragile period. I suggest to you that it 
also applies to a complete change of ownership, except that in a 
change of ownership you usually have a base of operating 
experience and people there to handle it. But we are talking about 
a company that is entirely new, trying to find its niche in the 
marketplace and get its operations when everything is costing them. 


As the white paper will show, the whole industry at one 
time, at the time of very high interest rates, was facing great 
problems with respect to getting its money out fast enough to earn 
the income. In fact, they were in a negative position. One of the 
problems we had at that time was to say, "How long can this go 
on?" Competitively, to retain their business, they had to stay in 
that position. But how long do you allow it to go on, because it 
is eroding its capital? So you are always trying to blend all 
these factors together. 


What we are talking about is a system of moral suasion in 
dealing with the people. The white paper will address the issue of 
the unexpected and unknown, which is the early warning system we 
now have in place. We stopped one company last summer that was 
getting into a position where we felt they were attracting 
borrowings at too heavy a level. 


Mr. Boudria: In other words, there was an instance 
lately where you felt a company was growing too quickly and you 
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said: "Hold on a minute. You do not have the expertise to grow so 
quickly and we have to put the brakes on you." 


Mr. Thompson: Yes, that is right. That was done last 
summer. 


Mr. Cassidy: I was not aware of this. I suppose Mr. 
Thompson is not in a position to comment on that specific company, 
but perhaps I could ask what powers were used to stop that company 
in its efforts to grow as rapidly as it planned. 


Mr... Thompson: fhe Décember “21 --19S2> power S*we Haver swe 
did not have those powers before. 


Mr... Cassidy: J will address this to, Mrlreooper <4 roushave 
been in your present position for about three years, is that right? 


Mc. psGOODCL aes. 


Mr. Cassidy: At. about the, time you; came in, the initial 
cut was made on Seaway Trust. Seaway Trust had grown from nothing 
to $100 million worth of assets in a very short time. But it was 
in fact a new incorporation about two years before you took your 
offices. [Sathater Lents 


Mr. Cooper: Les. 


Mr. Cassidy: Still within that early warning period when 
you are looking to see whether the company is establishing itself 
adequately or not? 


Mr.. Cooper :; Yes, «it.would be, coushly. Tt is a. couplesot 
years. Although if a good base is being developed you should be 
getting to the stage where the concerns would be subsiding in 
terms of whether they have the necessary resources, the proper 
accounting facilities, records and books in place to be able to 
Support what they have to do. In a couple of years, they should be 
getting that well in hand. 


Mr. Cassidy: Is a growth to $100 million worth of assets 
in two years or so the normal rate of growth one would expect of a 
trust company? Or would that be in excess of the growth rate-- 


Me. T. P. Reid: You would have them lined up down 
University Avenue. 


Mr. Cassidy: --in relation to the points you were making 
earlier about crawl, walk or run? 


Mr. Cooper: It is not one of those things that has a 
precise answer to it. I tried to say before that it depends on the 
resource base from which you are working. Mr. Thompson has 
elaborated on that. When a company is taken over, it already has 
its accounting procedures in place. It should have the people who 
ace doing the investing, etc., in place. So you have to make an 
assessment in terms of what you have in the way of resources when 
the acquisition takes place. We are talking, of course, prior to 
the time consent had to be obtained from the registrar in order to 
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transfer the shares. I think you have to assess the situation at 
the time. 


Mr. Cassidy: Let me ask the question again. Seaway's 
rate of growth had been extraordinarily rapid for a company of 
that size and age. Is that right? 


Mr. Cooper: It was rapid, as‘I understand it. 


Mr. Cassidy: Is there any company comparable with it 
which has not hit the shoals? 


Me « GOOper Ls ampsorry 7 


Mr. Cassidy: Is there any company with a comparable rate 
of growth in recent memory in this field in Ontario? 


Mr. Cooper: I am not aware of any. Mr. Thompson may be, 
but I am not. 


Mr. Cassidy: Okay. I recognize that you are indicating 
the philosophy of the department's registrars; its concerns about 
a slow and steady growth and the dangers of an excessively rapid 
growth of deposits. I am asking what happened in this particular 
case. Not only did Seaway go to that point, but it doubled in size 
again between 1981 and 1982, despite clear evidence that the 
problems were flagged. It was not that people were unaware of 
them, because they were there hitting them front and centre. 


The Vice-Chairman: If I may, as chairman of the 
committee, I am going to use some judgement that I hope is 
acceptable to the committee. We are referring here to a specific 
situation. In the light of the comments made by the deputy earlier 
SUCUtCeCL Yi TF anaecriminagl’ accionss ana *so on, L- would =haverco ask 
the committee's indulgence in not pursuing that specific question. 


Mie bouche Ss PReEtty ard tO Lind "OUC,Alisccimitien. 


Mr. Cassidy: It is pretty hard to ask questions, Mr. 
Chairman. 


MeO TOP ee Reid? Can . I ®fold ‘up “and *zo*home? 

Mr. Cassidy: With respect, he was commenting on the 
registrar's policies in the incorporation and the nursing of new 
trust companies. 

The Vice-Chairman: But I think Mr. Thompson-- 


Mr. Cassidy: Seaway is one of the most recently 
incorporated trust companies in the province. 


The Vice-Chairman: But if I may refer to the comments 
made by Mr. Thompson, he indicated to the committee that his 
authority has been much stronger since December 1982. Am I 
correct, Mr. Thompson? 


Mr. Thompson: Our whole efforts were directed towards 
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moral suasion. That was the authority we had. We wanted prudent 
development. 


Mr... Cassidy; 5Okay, -oOM4 fynol hing, ebse-— 


Mr. Thompson: But on the other hand, we could not stop-- 


Mr. Cassidy: If nothing else, then, there was a two or 
three-year Lead time when it was evident that moral suasion was 
ineffective. Action might have been taken to bolster or replace 
moral suasion, but it was not taken. 


The Vice-Chairman: Obviously--as chairman I can 
say--that was perhaps the reason for the legislation. 


Mr. T. P. Reid: If there were tools there to be used 
that were not used, then maybe we did not need any more 
legislation. Maybe we needed somebody a little more on the ball. 


The Vice-Chairman: By the way, I am not attempting to 
stifle the committee, but I have to reach some judgements in this 
area. 


Mr. Cooper, would you continue, please. 

Mr. Cooper: The next item deals with borrowings. 
Mr. Cassidy: I am sorry. If I. could just-- 

The Vice-Chairman: I am sorry. Yes. 


Mr. Cassidy: What I am hearing is this: While there was 
a policy within the ministry, the policy was applied only by moral 
suasion, while the most recent incorporation in the province was 
not working. 


Mr. Thompson: There was a policy within the ministry and 
that policy was applied on it. 


Mr. Boudria: In these cases? 


Mc. Thompson: Yes. 


Mr. Cassidy: But it was not working. It was not 
succeeding in confining Seaway, for example, to slow and steady 
growth. 


Mr. Thompson: It is not that easy. Let me go into the 
borrowings question. The borrowings question is based upon the 
multiple, and the multiple is based on the borrowing base, which 
is the capitalization within which you must stay. 


The effect of what we are saying is that if somebody wants 
to, in its easiest case, put $1 million into a company, and it has 
a 12.5 times multiple) by vstatutes, fteican. borrow i$lv. 5 miia donee Lt 
can beef that up as it proceeds throughout the piece. The more 
capital they put in, the more they can get out. That was the 
emphasis on increasing borrowings. It has got to be within that 
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parameter. The borrowing base and the multiple is the amount that 
governs it. 


Me #Gassidy:ele think TAunderstand«that:.1 also 
understand that ee, was coming up with the required capital. 
Mr. Thompson: Yes. 


Mc. Cassidy: We know now that was basically done by 
phony transactions and that is how they generated the capital and 
we will come to that point later. 


Mr. Thompson: Some may have. 


Mr. Cassidy: What I am saying is the philosophy may have 
been, "We do not care how you got there, but if you are growing at 
that kind of rate, there is something wrong because you cannot 
have a prudently operated business growing at that kind of rate." 


Mc. Thompson: I think Mr. Cooper was very careful on 
that point. He did not necessarily say that because you have 
growth it is not prudent. There can be prudent growth and prudent 
capid growth. I think he was making that point. 


The Vice-Chairman: A brief question from Mr. Gillies. 


Mr. Cassidy: I did not hear °Mr. Cooper say«that« Perhaps 
tneouldtask#him, @lsivitapossiblestoshaverthatikindsof, rapid! growth 
and still have prudent operations? 


Mrs Coopers) Thateisywhated-was trying: toogetvatswhenel 
said it depends on the base and the resources that they have. If 
they have the necessary bookkeeping and accounting records, and if 
they have the investment staff in their investment area, yes, it 
is possible to have that. 


The Vice-Chairman: Mr. Cassidy, Mr. Gillies has a brief 
supplementary. 


Mr. Gillies: Just following on the same point, we 
touched on this yesterday, Mr. Thompson, regarding the borrowing 
multiples. My question is, as you indicated, the registrar had the 
power to increase the borrowing multiple based on the performance 
of the company, which is readily understandable. 


Mc. Thompson: Right. 


Mr. Gillies: But in practice, a multiple had never been 
ceduced. What I would like to get at is-- 


Hon. Mr. bleies We had) nowpoweryt£o reduce it. 
Mr. Gillies: There was no power to reduce it. Is it 
contemplated in the changes that we will be making to the 


legislation that perhaps the ministry should have that power? 


Hon Mead hl ede th Astor sDecember™ 313919825 etheyo now’ have 
the power by terms and conditions. 
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Mr. Thompson: They now have the power by terms and 
conditions: But 1 think 1€°1s important to know that ‘inder the 
act, at that time, there was an existing statutory minimum of 12.5 
times. 


Mr. Gillies: Yes. 


Mr. Thompson: As I have already endeavoured to point out 
in my special report, we repeatedly denied requests to increase 
that borrowing multiple. 


Mr. Cassidy: If you had increased it, could you then 
subsequently reduce it back to the 12.5 times? 


Mc. Thompson: No. We have no power there. 
Mr. Cassidy: It was only a one-way street? 
Mc... Thompson: Yes. Oncé you; 2ot, upechere-- 
Mr OT aPancRerde shat Iwas vt s 


Mr. Thompson: --that was it. Theoretically, you could 
have got up as high as 25 times, but maybe only used 15 or so. 


Mr. Gillies: Mr. Crosbie was kind enough to show me the 
list yesterday of the multiples in effect for both the 
provincially and federally regulated companies. There seemed to be 
a different pattern, as I recall from looking at the list. More of 
the federally incorporated firms were close to the maximum. They 
were between the 20 and 25. More of the provincial ones seemed to 
be in the teens. Could you explain to me why that would be? 


Mr. Thompson: Looking at the sizes and history of the 
institutions, you will find basically that--if I can use the term 
"the major institutions'--only three of them were Ontario 
companies. 


Biss Oa om. 


In the federal scheme, the rest of the majors are there and 
most of them are at the increased multiple. Ontario has--and I 
think probably rightly so--many regional trust companies. Their 
growth is serving a particular region, and until they get into 
some form of increased branching operation and moving out, they 
will not really necessarily need an increase in multiple. 


Mr. Gillies: The multiple is definitely a function of 


the size of the company, so that would explain Crown and Canada 
Permanent and a couple of others being over 20? 


Mr. Thompson: Yes. 
Mr. Gillies: Thank you. 


Mr. ‘Cassidy: Mrs Cooper, yvourtsay ‘that tit ts *pessib le tto 
have prudent rapid growth, that you could have growth which is 
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both rapid and prudent even with the kind of rate structures we 
saw with Seaway. 


I think in terms of industries generally, if you are 
gaining market share rapidly, either you have to have very much of 
an innovation or you basically have to buy your way to that larger 
market share by means of cutting your prices or improving your 
network of dealers or that kind of thing. In other words, it is 
possible to have rapid growth, but if you define prudence in terms 
of maintaining some kind of a base and maintaining your margins, 
it is tough to do that at the same time. 


Is the finance industry or the trust company industry 
somehow different from other industries in that regard? 


Mr. Cooper: Not that I am aware of, no. 


Mr. Cassidy: Was there some innovation that enabled 
Seaway to gain market share very rapidly and not be subject to the 
same kinds of economic forces that were constraining other 
companies from going that rapidly? 


Mr. Cooper: They would be subject to the same forces as 
other companies. 


Mr. Cassidy: My third question would be that as early as 
some time in 1980 the registrar's office was very concerned over 
the documentation and over multi-unit residential building 
valuations, which were a very large part of Seaway's business. 


Meee locve Laylor. Mrs sChairman-- 


Mie cacsldy:, 17am. just eectting™ to Che *question*of 
prudence and rapid growth. 


Noe oe ne. ety Loess tall mde ett “werd ewer treme oen ee 
into an in-depth review of Seaway, I would like the chairman to so 
declare because I may take an hour or two or three or four or more 
myself. I do not mind Mr. Cassidy monopolizing the morning, but I 
thought we were to get a general overview of new incorporations. 
The headings are displayed before us, and if we are going to get 
through that this morning, I wish we would attempt to do so before 
we get into the in-depth investigation of a specific company. I 
Pst pormeecnarecOulr a dm noc "Ley ingpeOspes Or: rrculc.s 


Meeacct ine Ghairinan: (Mee MacQuartie ) four polite ls 


well taken; Mr >*laylor) I think that to” cet “rnto-the-= 


Mrercassiay: | amfprepared CoO-aecept “an “answer Covchis 
question. 


The Acting Chairman: --details at this point with 
respect to a particular company is not what was agreed upon. 
Initially we had agreed to have overviews of the situation, and 
the next item on the agenda, as I understand it, is an overview of 
the white paper. Then we get into the details, including questions 
along the lines that have been put so that-- 
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Mr. Cassidy: I am trying to apply this to one of the 
most recent incorporations. I do not believe there have been more 
than one or two companies incorporated since 1978. 


The Acting Chairman: I think the questions, so far as 
they apply to this particular aspect of the proceedings, have been 
dealt with, and» 1, would..ask Mr... Cooper. .to .carrny. on. 


Mr. Cooper: Thank you, Mr. Chairman. The next item is 
borrowings. 


The Vice-Chairman: If I may interject just before you 
continue, Mr. Cooper, I would point out to the committee that Mr. 
Cooper has four other sections that it is very important this 
committee deal with, and I would ask members, if they can, at 
least to allow us to try to complete those. 


Mr. Cooper: The funds that trust and loan corporations 
take in from the public are generally referred to as borrowings. 
The amount a corporation may borrow is limited by legislation and 
is a function of its capital base and its authorized borrowing 
multiple. 


Borrowings consist of debentures or notes of any term issued 
by a loan corporation; demand deposits accepted by a loan 
corporation; funds received as guaranteed trust funds by a trust 
corporation repayable either on demand or in the future; moneys 
borrowed, either secured or unsecured, except moneys borrowed by 
way of mortgage on the security of real estate owned by the 
corporation; interest accrued on all of the foregoing. 


The capital base is defined in the legislation as the excess 
of assets over liabilities, which in essence is the shareholders' 
equity. In calculating the capital base, we start with the paid-in 
capital stock, contributed surplus and retained earnings or 
deficit. To these amounts are added reserves that may have been 
set up by an allocation of retained earnings. Surpluses arising as 
a result of reappraisal of real estate used by the corporation as 
office premises may also be included. To these elements of 
shareholders' equity will be added deferred income taxes payable 
and also subordinated notes as provided for in the legislation. 


The resulting amount is then reduced by an amount by which 
the book value of investments in stocks and bonds, other than 
issues of the government of Canada or a province, exceeds the 
market value of the investments. A further reduction is made for 
assets such as goodwill that would have little or no value on the 
winding-up of the corporation. 


The capital base amount is then multiplied by the authorized 
multiple to give the maximum authorized borrowings. 


The borrowing multiple by the legislation gives new 
cor porationsganxamoimbeofeioursandaastgust corporation, of..12.5- 
Both types of corporations may have their multiple increased by 
order in council. The legislation places no limit on the multiple 
that may be granted, but requires that any company with a multiple 
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beyond 20 must comply with the financial standards set out in the 
regulations. 


Historically, multiples of loan corporations have been 
increased in two steps up to 10. Beyond 10, multiple increases 
have usually been granted in steps of 2.5, which same practice has 
been followed for trust corporations. 


For a multiple in excess of 20 to be granted, the 
legislation provides that the corporation must meet certain 
financial standards as set out in regulation. The regulation 
contains five standards: 


The quality asset standard requires that 75 per cent of 
assets must be of a stated value. The cash flow standard requires 
a matching of budgeted cash income with cash outflow. The 
liquidity standard requires a matching of demand and short-term 
deposit liabilities with liquid assets. The strain on equity 
standard measures the shortfall in market value between book value 
of federal and provincial bonds. 


The earnings standard requires that the corporation must 
earn a six per cent return on shareholders' equity. 


These standards were established in the mid-1970s in 
co-operation with the Federal Department of Insurance and were to 
a considerable extent based on the standards of operation set by 
the well-managed trust companies that were leaders in the industry. 


While the financial standards were legislated to apply only 
to corporations with a borrowing multiple in excess of 20, they 
have been used as guidelines for measuring the activities of all 
Ontario corporations. 


Borrowing multiple increases are only recommended by the 
registrar if he has been satisfied that it is not contrary to the 
public interest after considering the following factors: 


Compliance with the legislation: Any corporation that was 
known to be in contravention of the legislation would not be 
recommended for an increase and would be expected to demonstrate a 
period of compliance before the application would be reconsidered. 


Profitability: A corporation would be expected to 
demonstrate a period of profitability over a sufficient period of 
time to give the registrar reasonable assurance that the company 
is not likely to encounter financial difficulties. 


Sound business practice: A corporation applying for an 
increased multiple would be expected to be conducting its affairs 
generally in a prudent manner. 


Degree of compliance with the financial standards 
cegulation: With the exception of the earnings standard, it has 
been found that most of the small, well-managed corporations can 
conduct their activities so as to comply with the standards after 
a few years of operation. Failure to comply can be an indication 
of unsatisfactory management practices. 
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Need for a multiple increase: On occasion, a corporation may 
apply for a multiple increase when one is not required. This is 
likely to occur when a corporation is approaching a multiple of 20 
and wishes to raise capital. They consider that having a high 
multiple makes the stock issue more attractive. Multiple increases 
are not recommended unless the corporation's projected growth 
requires the increase in the near future. 


Adequate capital: While tne legislation contains no capital 
requirements beyond the basic $1 million, requests for multiple 
increases to various levels have been considered based, in part, 
on the shareholders' equity. Before recommending a multiple 
increase, it has been the practice to conduct an examination of 
the affairs of the corporation. Whether this would be a full-scale 
examination or one of lesser intensity would depend on the time 
since the last annual examination and the perceived financial 
stability of the corporation. 


If, in the opinion of the registrar, there were reasonable 
grounds for not recommending an increase, the concerns would be 
discussed with the corporation and a course of corrective action 
suggested. The application would either be held in abeyance until 
the registrar was satisfied as to the corrective action taken, or 
withdrawn to be resubmitted at a later date. 


Deposit insurance: An Ontario trust or loan corporation is 
restricted from borrowing other than on the security of its own 
assets until it has obtained a policy of deposit insurance from 
the Canada Deposit Insurance Corp. This restriction is contained 
in the Ontario Deposit Insurance Corporation Act. The ODIC act was 
enacted prior to the start of Canada Deposit Insurance to insure 
deposits in Ontario. 


With the advent of CDIC, the Ontario legislation was amended 
to bring Ontario corporations under the federal insurance plan. 
The CDIC insures the deposits with banks and with trusts and loan 
corporations incorporated under federal charter. The CDIC act also 
provides for insuring provincial corporations that have powers 
substantially the same as federal corporations. Ontario and 
federal law is substantially the same. 


CDIC conducts its activities much the same as any insurer in 
that it reserves the right to assess the risk and turn down or 
cancel insurance coverage for any corporation. CDIC has issued 
draft guidelines regarding investments, to which they expect 
insured corporations to adhere. These draft guidelines have proved 
useful in regulating the industry. 


The Vice-Chairman: Mr. Cooper, I am going to ask you to 
continue because you have very few sections left, and in order to 
facilitate the committee's deliberations--because we would like to 
get on with the discussions of the white paper tomorrow--I would 
ask the committee members if they can remember the sections and 
reserve their questions. There are only four sections and I would 
like to get it finished. 
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Mr. Cooper: The next heading is, "Regulatory Activities 
of the Registrar: Orders in Council." Petitions for orders in 
council require the registrar's review and recommendation. Common 
procedures requiring OICs are: changes in authorized capital; 
increases in borrowing power beyond the statutory minimum; 
purchase of a building for premises larger than required for the 
company's own use. 


Registrar's consents: The registrar grants registry which is 
reviewed at least annually and may be subject to conditions. Other 
common activities requiring his consent include: increases in 
basket investment limits; issue or transfer of voting shares of 
the company to persons who will own 10 per cent or more of the 
company; approval of full trust fund documentation. 


Statutory filings: The act requires that certain documents 
be filed with the registrar. The significant filings related to 
routine regulatory activities are: the annual financial statement 
in the form prescribed by the registrar; semiannual statements of 
investment transactions; quarterly liquidity statements; financial 
statements sent to shareholders; and bylaws. 


Annual returns: The annual return is a comprehensive 
financial analysis of the company's accounts with emphasis on the 
nature of its investments. It is certified by the company's 
accountants and is supported by audited financial statements for 
both the company and its subsidiaries. It must be certified as 
having been adopted by the board of directors. 


Other supporting material includes simplified budgets for 
the coming year, a calculation of the borrowing position and a set 
of financial condition tests approved by the act. Maturity 
matching schedules for assets and liabilities have been added for 
the 1983 year-end. A review of this material provides a basis for 
subsequent examinations. 


It should be noted that regulators at the federal level and 
in other provinces receive the same annual statements and conduct 
reviews of the corporations coming under their supervision. 


Semiannual returns: Semiannual statements are filed every 
six months reflecting the changes in investments, and are reviewed 
to identify changes in investment policy as well as for compliance 
with the act. 


Quarterly returns: Quarterly statements are filed on a 
calendar quarter basis and are a calculation of the corporation's 
position with respect to the statutory liquidity requirements of 
the act. Besides indicating compliance or noncompliance, 
comparison with previous returns discloses trends. 


There is a statutory liquidity requirement so that the 
corporation must hold unencumbered cash, bank deposit receipts, 
government bonds and certain other eligible assets to a total of 
20 per cent of borrowings, payable on demand or maturing within 
100 days. 


Shareholders financial statements: The act requires a 
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corporation to file with the registrar a copy of any financial 
statement submitted to the shareholders. This means the registrar 
receives at least the annual audited statement and, for 
corporations whose shares are traded on a stock exchange, the 
quarterly unaudited statements required by the exchange. 


Besides the comparison of these statements to whatever other 
statements the registrar may have, they are reviewed to monitor 
the general progress of the corporation. 


Bylaws: The act requires the filing of a certified copy of 
each bylaw and every amendment thereto. The bylaws are reviewed 
for repugnancy and compliance with the act by their returns. The 
act authorizes the registrar to request any information he 
considers necessary. It is usual for the registrar to require some 
corporations to file financial data on a quarterly or monthly 
basis. 


Currently, the registrar has requested from Ontario 
incorporated companies, the reporting of extensive statistical 
information on a monthly basis. This will assist in throwing up 
early warning systems on companies that may be developing 
unsatisfactory trends. The program will be extended to all 
companies once it has been refined. 


Registrar's report: The annual report of the registrar to 
the minister, provides some historical perspective of the 
industry. On a company basis, it reports basic corporate data such 
as officers, directors, and capitalization as well as extensive 
financial information. This data is based primarily on the annual 
return submitted by the company. This report becomes a public 
document available through the Ontario government bookstore. 


Canada Deposit Insurance Corp.: Loan and trust companies in 
Ontario cannot take deposits or borrow from the public unless they 
are members of CDIC. With respect to Ontario incorporated 
companies, the registrar cteports annually to CDIC concerning the 
adequacy of a company's assets to provide for the payment of its 
depositors. 


The CDIC has circulated to the industry, a set of draft 
guidelines relating to borrowing and lending practice which they 
expect insured corporations will follow. While these guidelines 
ace to some extent based on provisions of the Ontario act that are 
not duplicated in federal legislation, other provisions supply 
policy positions taken by the registrar. The existence of the 
draft guidelines has been of some help in controlling the 
activities of certain corporations. 


The portion of the draft guidelines that relates to mortgage 
investments is the most significant. A maximum size is established 
for any one loan. An uninsured loan is limited to 15 per cent of 
the borrowing base. A loan insured by a mortgage insurance company 
may be 25 per cent of the borrowing base and, if insured by CHMC, 
35 per cent. Condominium properties are subject to larger limits. 


Mr. Cassidy: Could you repeat that because I did not 
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understand it and I am not sure what the borrowing base you 
referred to means. 


Mr. Cooper: That is the per capita and the reserves, 
etc., that I pointed out to you. A maximum size is established for 
any one loan. An uninsured loan is limited to 15 per cent of the 
borrowing base. A loan insured by a mortgage insurance company may 
be 25 per cent of the borrowing base and, if insured by CHMC, 35 
per cent. Condominium properties are subject to larger limits. 


12:10*ps.m. 


Mr. Breithaupt: Mr. Chairman, I believe there are copies 
of Mr. Cooper's remarks available. Perhaps if they were 
distributed, the members could follow along and repetitions would 
not be required. Mr. Boudria has one. 


The Vice-Chairman: Are there any extra copies? Mr. 
Boudria has apparently obtained a copy. Perhaps that is a very 
good suggestion. If you would continue, Mr. Cooper, while they are 
being distributed. 


Mr, Breithaupt: Perhaps: those materials could. be 
routinely available before a witness begins, since people could 
then follow along and frame their questions. 


The Vice-Chairman: Please continue, Mr. Cooper. 


Mr. Cooper: The corporations are encouraged to 
concentrate in residential mortgages and the portion of the 
portfolio in more risky mortgages is restricted. For example, each 
of the following classes is limited to five per cent of the total 
portfolio. Hotels and motels, recreational property, land and 
nonresidential property not readily adaptable to more than one 
pur pose. 


The draft guideline, which defines a large loan as one 
exceeding five per cent of the borrowing base, limits the total of 
such loans to 20 per cent of the total portfolio. 


Estates, trusts and agencies: Inquiries and complaints from 
the public may result in special examinations or reviews of 
certain companies’ ETA activities. However, the variety and extent 
of ETA arrangements are very great and it is not possible to make 
a comprehensive inspection of each company each year. Normally, 
the annual examination of a company will include a review of one 
or more of the ETA activities on a selective basis. 


The trust industry is constantly breaking new ground. 
Flexibility and the ability to apply moral suasion is required on 
the part of the regulator to keep up with the ever-changing 
industry. Some activities of recent popularity that were not 
envisaged when the present legislation was written, are interest 
futures, commodity futures, share options, equipment leasing, 
pecker a orueats oes retirement savings plans and retirement income 

unds. 


The next heading is, ''Consultation Needs With The Industry 
and Regulators": First with the loan and trust industry. 
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The Vice+Chairmans All rightsdifadymaye just.dntetgects 
That. -is»a separate’ section.siLt wis,under, labed Dratt vee section«d... 


Mr. Cooper: Thank you. The chief executive officers and 
other senior officers of many companies have taken the initiative 
to request meetings with the registrar and his staff to discuss 
their operation and problems including development of new services 
and programs. This initiative appears to have resulted in a good 
working relationship between the ministry and those companies that 
have availed themselves of this opportunity. 


WithTrust Companies Association: The president of the Trust 
Companies Association has developed a working relationship with 
the registrar's office to discuss problems common to the industry. 
This has been advantageous both to the industry and the registrar. 


With Other Regulators: There exists liaison and 
communication links between the registrar's office and the federal 
department of insurance. Importantly, examination reports prepared 
by Ontario examiners are furnished to our counterparts in Ottawa, 
under an arrangement with CDIC. In addition, there are ongoing 
discussions on matters of mutual concern. 


Mention should also be made of the trust company 
administrators' conference. This informal, annual get-together 
with counterparts in most of the other provinces, has proven 
beneficial and productive. This meeting is not designed to commit 
any. gjurisdictdon,t0;.e, specifics course: of jactions.buc 1c, Goes 
provide an opportunity to exchange information and mutual concerns 
and to work toward uniform legislation. 


The next item, which is section 14, "Complaints and 
Inquiries": The registrar's office provides service to the public 
and others in giving information in dealing with complaints. 
Generally, clients of loan and trust companies are involved, but 
requests also come from other parts of government, other financial 
institutions and various other sources. The most commonly 
requested information relates to deposit insurance or basic data 
on the loan and trust companies operating in the province. 


Interest rates on GIC's and mortgages have fluctuated widely 
Over the past few years, and this has contributed to a heightened 
public awareness of the trust industry and government's role. This 
has been reflected not only in the volume of inquiries but also in 
the complexity. 


Complaints: Complaints are normally formalized in writing. 
The solutions are not easily apparent. The registrar's role is 
generally that of facilitating dialogue between the complainant 
and the company concerned, that is, seeing that the nature of the 
complaint is clearly stated and ensuring the company gives its 
proper ceview and response. 


It should be noted that one of the objectives of the act is 
to provide for appropriate trust services to the public. It does 
not prescribe the administrative procedures and standards that are 
to be used. A wide variety of financial services are offered by 
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the loan and trust industry and technical differences from company 
to company are common. 


In a few cases where it appears that a company's policies 
ene coupuoreline swethathesindustr yj ether egistr artis table to 
persuade the company to review the matter and make changes. For 
example, reduction of mortgage discharge fees. But there is no 
authority to force resolution of differences. 


Occasionally, complaints lead to special examination or 
investigations. Some, particularly estate or trust cases, 
extending over several years of administration, require many 
man-hours to review. During 1983 about one third of the complaints 
received dealt with Ontario corporations while the balance mainly 
concerned other companies, but in a few cases general in nature. 


Complaints are broken down roughly as follows: Mortgages 44 
pec cent; GICs and debentures nine per cent; VEs six per cent; 
RRSPs and registered home owners savings plans 14 per cent; other 
estates, trusts and agencies four per cent, and others 23 per cent. 


The handling of inquiries and complaints brings a different 
perspective of the loan and trust industry. It brings us close to 
the consumers and operating personnel of the companies that may 
not be reached by our financial examinations. Thus, the two 
programs, financial examinations and the handling of inquiries and 
complaints, are complementary. Advertising practices are sometimes 
involved and this may result in referral to the trust companies' 
association or the advertising standards council which undertake 
to adjudicate some problems for various financial institutions. 
Complaints frequently require the review of sales literature and 
underlying contracts and this furthers our general knowledge of 
the industry. 


The Vice-Chairman: Thank you, Mr. Cooper. Your 
presentation was very thorough and it gave the committee a very 
good background. In the shoct time we have, are there any 
questions? 


Mr. T. P. Reid: In cases of complaints, if they seem to 
be substantial--other than the one about information as to being 
covered by CDIC or whatever--would any of these be flagged to the 
registrar if they seem to be of a more serious nature than the 
ordinary run of the mill type? 


Meso 'CoopersiVes}, that™couldeoccurs 


Mr. T. P. Reid: Is there any particular mechanism or 
requirement that that be done? I presume it is more at the 
discretion of the person. Can you identify who handles the 
complaints? 


Mr. Cooper: We have some personnel in the examinations 
area who handle the complaints for the loan and trust 
corporations. You are quite right, they would assess the complaint 
in terms of whether it is something that is routine in nature as 
opposed to something that is perhaps unusual and requires some 
further in-depth analysis--not necessarily from the point of 
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resolving the problem, but in terms of trying to find out if a 
practice in the industry is beginning or if there is some other 
aspect of the complaint that should be looked at. 


L222 20 pans 


Mr. T. P. Reid: When we were reviewing the insurance 
industry, we found a large number of the complaints seemed to come 
from within the industry itself. Is there any way you could tell 
us the percentage of the more serious complaints that are about 
advertising or industry practice? Would they come primarily from 
within the industry or from other financial institutions? 


Mr Cooper # "Novel ttcan* happen tthateway)ebut | Chersor teof 
thing we are usually dealing with would be an individual who may 
have misread an advertisement. That happens very often. It is a 
technical area and they do not really understand that if they buy 
a GIC and it has a five-year term, for example, so that unless 
there is death or some other factor like that involved, it is not 
something they can go to the institution and ask to be 
redeemed--unless it specifically provides for this. A lot of 
complaints are of that nature. 


Mr. T. P. Reid: What you are saying is that it would be 
unusual for another trust company, or bank, financial credit union 
or whatever to make a complaint about another institution. 


Mr. Cooper: I do not think I would want to say it is 
unusual, but it is not common. It is not what we deal with on a 
regular basis. 


Mr. T. P. Reid: Is there a different mechanism or is 
there any different approach taken if that does happen? I guess we 
could divide them very roughly between consumers and other 
financial institutions. Is there any way in which the complaint 
would be handled if it was from an institution rather than a 
consumer? 


Me .*Gooper: Yes, “withothe consumersyou are trying sto 

resolve a specific problem for the individual. If you can do that 
you correspond back and forth with the company, if necessary, or 
do whatever you can to facilitate the free flow of information and 
hopefully resolve whatever the issue is. It may very well be that 
if it is a complaint from another financial institution, before 
you would get into that sort of thing you would make an assessment 
of it as the registrar in terms of whether the particular practice 
that has been complained of is one that is a proper one. You would 
make an assessment, first of all, under the legislation or any 
other guidelines that you might have. Yes, there is a difference. 


Once you categorize or characterize what the problem is, it 
may be that the solution or the method of dealing with it is not 
too much different from dealing with a consumer's complaint. 


MrowT. Pi vReid:s So) thermece?facteit comes *fronsan 
institution as opposed to a consumer would not necessarily aid the 
people in’ the branch to’ bring: it to the: registrars! attention. 
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Mr. Cooper: Not necessarily. Although it could very well 
be. It really depends on what the complaint is. 


Me wh. Whs ekeidapLetymesreb-to thehnubshit femayn’ bd. am 
Sure you could see this coming. Are you aware that there were any 
institutional complaints or, for that matter, consumer complaints 
about the three companies that brought us here today? 


Mc. Cooper: I am not aware of any consumer complaints 
Other than the sort of thing that you ordinarily run into. 


Mr. T. P. Reid: Were there any from the institutional 
Side about their practices, about their leverages on the 
mortgages, the reassessment of properties, that sort of thing? 


Mri Cooper : I personally am not able to answer that. Mr. 
Thompson may be able to answer that question. 


Mr. Thompson: No. I can say from the consumer's 
standpoint, and I assure you the one thing I do in ordinary times, 
is that the first thing every morning I read all the complaints 
that come to us because they are a very good yardstick of 
attitudes, etc., that are reflected on the public. There were not 
any consumer complaints. 


Mr. T. P. Reid: How about institutional complaints? 

Mc. Thompson: Perhaps nobody has said it but you have to 
measure institutional complaints because these are competitors. 
You have to take that into consideration. 

Mr. TSP. GReid:al appreciate: that. 

Moe Thompson:;But).by candslarge. they. are pretty well 
founded. We had some expressions of concern over the operations of 


the companies in question but not specific. 


Mr. T. P. Reid: Were these by way of letter or by way of 
phone calls to yourselves? 


Moet Thompsonia Most lypphonescalls,.no..letters. 


Mr. T. P. Reid: Did this go on for some time before we 


arrived at November 1982? 


Mr. Thompson: No, I would say it was just shortly 
beforehand. 


Mr. T. P. Reid: Would it be possible for you to review 
your files and give us some idea of what kind of complaints you 
were hearing? We do not have to know from whom, but when you got 
them and the nature of them. 


Momsifihompson : ekhecanksdy prettyrecleariysthat.they: were 
after I had a concern. 


Moiese. ePie RedcdssPardon? 
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Mr. Thompson: They were after I had a concern. Well, 
earlier in 1335 In any event, there is no question, we will 
ceview the files and the complaint records. 


Mr. Cassidy: f° appreciate? the times sTowilllaskstwolor 
three questions very quickly. In the first place, Mr. Cooper, 
because a trust company is either providing service or else it has 
collapsed, I would judge that the complaints that would come in 
would be primarily complaints either from the depositors--as you 
mentioned, the guaranteed investment certificate case--or from 
small users of the service, i.e., people taking out mortgages. 


Mr (COODeT Generel ys = Onatrl sae ce 


Mr. Cassidy: The kindof’ things about" the’ quality of? the 
underlying security is that basically people say, "Well, it is a 
trust companys If? itvis in’ businesst?ieeen* trust 166" DPheyedommonp 
have the wherewithal to penetrate to lodge a complaint? 


Men. Cooper’ THacted sera eires 


Mr. Cassidy: My second question relates to the 
tequirements with respect to the annual ceturns and the quarterly 
returns? Within how many days were those to be expected by the 
registrar's office? 


Mr. Cooper: My recollection is that they are due within 
15 days of the-- 


Mc. Thompson: The annual return is two months. 
Me. T. P. Reid: After the fiscal year? 
Mr. Thompson: Yes, within the end of February. 


Mr. Cooper: That is the annual. The quarterly and the 
semi-annual is due in a much shorter period of time. 


Mrs. Thompsons" Yes¥*ac) ist 


Mr. Cassidy: The practice has grown up of basically 
letting those slide and not worrying about whether they came in 
time or not. Can you explain a bit why that was the case? 


Mr. Cooper: I am not aware that was the case. 


Mr. Cassidy: The report of the internal review indicates 
guite clearly that it was very definitely the case and the fact 
that 11 of the companies had filed late on their 1982 returns and 
five of them had not filed all. 


Mr. Cooper: With the annual returns, of course, you are 
faced with dovetailing the requirement to file a return with the 
completion of the audit of the company. Sometimes, the companies 
ace hamstrung because the auditor has not completed the return. Of 
course, there is a corporate procedure that you have to go 
through. Once the auditor has prepared the financial statements 
they have to go to the board of directors and they have to be 
approved. 
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That annual statement that you are referring to is based on 
the material that is taken off by the auditor. You run into that 
kind of a problem at year end. I do not think you can necessarily 
say that we were being lax in terms of how that was being handled. 
There are some very practical considerations that have to bear in 
those areas. 


Mr. Stevenson: I have just a brief question for my own 
information. Possibly you covered it on the way through. You gave 
a list of, for instance, interest futures and commodity futures, 
lending of equipment and that sort of thing that are not covered 
as investment opportunities for the loan and trust companies in 
the present act. Have any changes been made to allow them to deal 
in those sorts of things or are they strictly outside the 
legislation? 


Mr COOper: As Longeas they are not prohibited by the 
act, there is a basket clause which they are able to use to put 
different documents in. That is the sort of thing I was alluding 
(evo ys 


The Vice-Chairman: Having reached the time of 
ad journment-- 


Mr. Cassidy: I was not finished. 


The Vice-Chairman: I am sorry, I thought you were 
finished. 


eZ OAD. Ul « 


Mts CeOssiuy: wie atlesOrry, will be as brief “as“l-ecan. 
The Vice-Chairman: You said two questions, so I assumed-- 


Meemoassi dy: lesardathrec. On the question about) Che 
returns, there were some that were as much as a year out of date 
and had not been submitted. That is what I meant. These were the 
quarterly returns. That is what I was referring to in terms of 
asking about why that was tolerated, whether there was any 
particular reason it was tolerated. 


Mr. Cooper: I am not aware of any reason; maybe Mr. 
Thompson is. As I have indicated, there is a very close tie-in 
with the audit. If there is a problem with the audit, they are not 
able--and even if they file a return with unaudited figures, we 
are in a position of saying that, strictly speaking, they have not 
complied with the statute. 


Mr Gassidy: Okay, my final question is; I can 
understand new products such as equipment leasing or 
stockbroker-operated retirement income funds. But on things like 
interest futures and share options and commodity futures, I ama 
bit surprised that a trust company would be able to invest in 
those areas. That is permitted under present legislation, is that 
BLone? 


bir e00pete econ Leis permitted trwitl falt 
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under the basket clause, as 1 have indicated. That is a very small 
percentage of the total assets of the company. 


Mr. Cassidy: Is it to be permitted under what you are 
proposing as well? 


Mr. Thompson: We have not advanced that, but it is an 
area that the industry may well wish to respond to. 


Mr.’ Cassidy ?? Ts) iterestricted;  onpasaitytonbeapecmitted 
under the basket clause in the proposals? 


Mr. Thompson: The way the basket clause is worded at 
present, it is permitted today. 


Mr. Cassidy: Okay, I would like to come back to that one 
later. 


The Vice-Chairman: Thank you. I would remind the 
committee just before we adjourn that we do not sit this 
afternoon. I would ask the committee to attempt to be here on time 
for commencement at 10 a.m. tomorrow. 


The committee adjourned at 12:31 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


The Vice-Chairman: I see we have a quorum. 


Members of the committee, ladies and gentlemen, before we 
begin, unfortunately the minister is ill and will not be able to 
be with us this morning. He is at home in bed. However, the 
minister has assured me if there is any urgent need he will do his 
best to get back here. 


Mr.) Hennessy : Bringehis* bed) down. 


The Vice-Chairman: It was suggested this morning we 
might hook up a lifeline, if you want to call it that, between the 
committee and him. 


Mr. Renwick: Could you give him a call? How could he be 
so lucky? 


The Vice-Chairman: He called me about nine o'clock. I 
knew yesterday he was fighting it off. 


I might also point out to the committee we will be passing 
out a new schedule and a new list of exhibits during the morning. 
The first week, at the moment, there are two briefs to be heard 
both morning and afternoon. That is four a day, bearing in mind we 
are only sitting Wednesday mornings. 


The following weeks are filling up. I will put that out for 
the committee's information and appreciation, plus a list of 
exhibits. If you would like them, we will provide you with a 
folder as well so that you may read them beforehand. The brown 
folder here has briefs in it. 


Mrodrvenwickss Iesthinks li waidele.wad te. 
The Vice-Chairman: Let us put it this way. Rather than 
having them lying all over the place, if you would like then, 


speak to the clerk and he will see you get them. Otherwise, they 
will be held for next week. 


Mr. Breithaupt: Did I hear you say we are just sitting 
Wednesday morning of next week? 


The Vice-Chairman: That is right. That schedule was 
approved by committee. The chairman tabled a proposed schedule 
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which was approved by committee. Somehow I had missed it myself 
for other than the first week. 


Mr. Breithaupt: Just Wednesday morning throughout the 
weeks? 


The Vice-Chairman: Yes. 


Mr. Renwick: Just one matter before we go on. I asked 
yesterday about the question of advice with respect to the 
Institute of Chartered Accountants' rules related to loan and 
trust corporations, or principles, and also with respect to the 
interpretation of the trust concept and so on. 


The other item I am sure the ministry must have a lot of 
information on in a simplified form is just what the various 
definitions of the concept of value are in relation to real 
property. There seem to be a lot of different concepts floating 
around. I do not mean we have to come down on the side of any one, 
but there are real differences of opinion about the appraisal of 
multiple properties of one kind or another. 


I think as a committee we could usefully have some 
assistance. You must have work that has been done on that or 
advice you have received on the question of value. If we could 
have some of that, it would be most helpful to us. 


Mr.. Crosbie: ity 1 coulidwanswer, Mr. Chairman. we nave 
been working on that in the last few days as a result of your 
earlier request. We are trying to pull together a package of 
information from the trust association and from the companies. 


Mr. Renwick: Appraisers and experts in the field. 


Mr. Crosbie: Yes: 


Mr. MacQuarrie: I can provide you with a copy of the 
handbook of the Appraisal Institute of Canada, if you are looking 


at market value. 


Mr. Renwick: That sort of thing is where I would like to 
start. There must be a lot of sophistication involved in that. 


Mr. Crosbie: I think you will find when we get it all 
before you, the accuracy of the appraisal largely turns on the 
skill of the assessor in accurately predicting or weighting 
factors that influence value. We can spell out to you various 
techniques that are used in a fairly simplified form. The 
application tis? dithi cults 


Mr. Renwick: We would like to have that and, if 
necessary, to have an expert come before us from among your many 
advisers. At some point that might be very helpful to us. 


The Vice-Chairman: Mr. Renwick, I can assure you they 
are trying to put together all the information requested by the 
committee. There was also a request for a table of comparison 
between the previous select committee and the white paper. The 
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deputy minister felt that might be available as well. 


Mr. Crosbie: Yes, we have been working on the 
concordance. I do not know whether it has been prepared yet. My 
staff indicates it is not finished yet, but we are working on such 
a document. 


The Vice-Chairman: Very good, thank you. 


Mr. Boudria, you were not here when I informed the committee 
Cries isin ster: G.siat in) ed, [thars*. morn inesand,. will notsbe with wus. 
He has the flu, unfortunately. 


I will now ask the deputy to proceed. 


Mr. Crosbie: Mr. Chairman, by way of an opening comment 
on the white paper, I would like to relate it to the presentations 
and discussions which have occurred to date in this committee. 


I would draw the committee's attention to page 3 of the 
white paper where the following statement is made: "In the 
interval following the 1969 report''--that is referring to the 
royal commission report--"'the legislation and the practices of the 
registrar and his staff continued to rely significantly on the 
integrity of company officials and their professional advisers. 
When a company was found to be in financial or administrative 
difficulty, it was the usual practice to negotiate procedures by 
which the company would correct its deficiencies." 


Such a course of action was reasonably consistent with the 
recommendations of the 1969 royal commission. The fact there were 
no other major problems with Ontario-incorporated loan or trust 
corporations between 1969 and 1982 suggests the system adopted was 
working reasonably well. 


I think it is fair to say the select committee report of 
1975, although containing many thoughtful and useful 
recommendations for changes to the Loan and Trust Corporations 
Act, did not sound any general or specific alarm about the 
administrative procedures being followed at that time. 


WiLORE DTS sb iGlOory. Cl reVvOU Wilt, te bite etl Loe Wwones 
repeating the statistics of bank failures in the United States. 
For the period from 1934 until the late 1970s, on average about 12 
banks a year failed in the United States and were covered by the 
Federal Deposit Insurance Corp. 


Mr. Renwick: Could I make a comment now or would you 
prefer me to wait? 


Mr... Grosbies’ EtamJat) yourr disposal’ 


Mr. Renwick: I do not really believe there are 
revisionists in the writing of history. However, I simply want to 
refer the committee to page 10 of the select committee report 
without reading any of the buildup to the recommendation: ''The 
committee wishes in addition to make the general recommendation 
that the act should undergo a complete revision and updating at 


‘ 
the present time." It referred to a number of other matters. 


The act we were considering at that time included all the 
amendments, up to and including 1973. While we were in the course 
of our deliberations there were two amendments in 19/4--about 
which the committee was not consulted but to which we made a 
passing reference. It was the end of our work and we did not deal 
with it. Those were the questions of subordinated notes and of 
mortgage investment companies, which we touched on lately. They 
were not gut questions really. 


Since that time until 1982--with I think one minor 
exception--not a single statutory change recommended by the select 
committee was introduced. Any number of changes were recommended, 
relating not only to the statute, but other matters. I do not want 
anyone to think there was not a deep concern in the committee. 


The report is a very good report. The problem with the 
report is that it was too polite. There was a very real urgency in 
the minds of the committee members about what should have been 
done. I do not want anyone to think we can substitute the Porter 
royal commission at the federal level for the diligence and the 
work that went into this select committee on loan and trust 
corporations. 


Mr. MacQuarrie:,.Are you.suggesting, Mr. Renwick, that by 
following the select committee's recommendations, revising the act 
in accordance with some of the recommendations at least, that the 
problems encountered in 1982 would have been eliminated or avoided? 


Mr. Renwick: I cannot say that. I can say we would have 
had a statutory framework and a reorganization of the office of 
the registrar in such a way that it may very well have become more 
readily perceivable as to what was taking place. I am not one who 
says if we had implemented everything in the select committee's 
report that the problem would not have arisen. 


I am fascinated by the reference in the white paper to the 
credit unions, where it refers by analogy to the way in which the 
government brought in the amendments to the Credit Unions and 
Caisses Populaires Act. The reason they were able to do it so 
speedily and efficiently with the credit unions at the time was 
that the select committee report on credit unions and caisses 
populaires was implemented in legislation. Therefore, we had a 
modern, up-to-date credit union act and when the problems arose 
that had to be dealt with, it was possible to deal with them 
speedily and efficiently within the framework of the up-to-date 
act in such a way that there was no havoc amongst the credit 
unions and the caisses populaires. 


I just want to say it was very clear that, regardless of the 
revision of the act in 1949, which was the only major revision of 
the Loan and Trust Corporations Act, the government has been 
limping along with a Loan and Trust Corporations Act that 
basically had its origin in,1912...That is what the select 
committee was saying. Its recommendation was that the act should 
undergo a complete revision and updating at the present time, and 
made a number of other comments about it. 
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I do not want that emphasis to be lost because, in reading 
the white paper, you would think that somehow or other it had 
disappeared into oblivion and that no such report had ever existed 
in the assembly. I am extremely critical of the ministry on that 
ground. 


Mr. Crosbie: With respect, Mr. Chairman, I believe the 
white paper acknowledges right up front the contribution of the 
select committee's report and certainly I was not attempting to be 
a revisionist in making comments about it. What my comments were 
leading up to was I think there has been a significant change in 
the economic climate since the time the report was written. 


iehind ath 2eadinesthe,report,«andsledoinots sayethis: in-apy 
critical sense, that in a number of the provisions, much of the 
tenor of the report seemed to be to enhance the capacity of loan 
and trust corporations to provide more mortgage funds. There was a 
direction in that way to modernize the process. 


I certainly cannot fault Mr. Renwick's comments about the 
need for revision to the Loan and Trust Corporations Act; that is 
obvious. What I was trying to lead up to was that I think there 
was a significant change in economic conditions. It is always 
impossible to say that if the changes recommended by the committee 
had been implemented things would have been different. They might 
very well have been, as you have suggested, so I am not suggesting 
they, would-not.et. didenot. go that far either. 


£02 20a. ms 
If I may continue, the point I wanted to make-- 


Mr. Renwick: May I make one other point in connection 
with this? Then I will have expressed my professional opinion. 


If one were to read this report about the Canada Deposit 
Insurance Corp. in 1968, there is absolutely no reference to the 
fact that in February 1967 on a Wednesday, Thursday and Friday in 
the Legislative Assembly of Ontario, the Ontario Deposit Insurance 
Corporation Act was passed to stop the apprehended run on York 
Trust and other trust companies. The debate is there. 


Premier John Robarts, or the Prime Minister, as he liked to 
be called, participated in that debate. There is no reference in 
here that CDIC followed on after the Ontario Deposit Insurance 
Corp. took its place. There is no reference in here, for example, 
that one of our select committee recommendations in 1975 was the 
need to increase depositor coverage from $20,000 to $40,000. 


With those few brief remarks, I hope I express the kind of 
concern I bring to the table in the discussion of the work we are 
engaged in at the present time. This report is a mine of 
information, both with respect to historical development and with 
respect to the needs the committees saw at that time. I am not 
suggesting for a moment that they foresaw every problem or that 
the world would have changed. Indeed, yesterday I said very 
clearly we did not go into all of the complexities of those 
investment provisions at the time. 
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I believe Mr. Grundy was still the registrar at the time, 
and there is a very polite statement in there with respect to the 
absolute need that if the registrar requested an enlargement of 
his office or personnel, he was to get it. We had very real 
concerns about their capacity to deal with the complexities of the 
world. We did not like what is referred to here as relying on the 
integrity of company officials and professional advisers. We did 
not like that kind of club atmosphere, which haunted that 
committee from the time it was formed, and we tried to indicate in 
our way that there had to be a greater sense of distance between 
the office of the registrar and the industry. 


I do not want to spend my time constantly referring to this, 
but, to the extent that there are omissions or what I consider to 
be a sense of ignoring this report--I recognize there is a passing 
reference to it and that at some point we will pick up the 
recommendation--this report is a whole, a complete report. It says 
what it had to say and we did a lot of work. It was enjoyable 
work, but we did a lot in both London and New York trying to get 
some handle on what was developing in their world with respect to 
responsibilities of the regulatory agencies. 


I wish now that it had been a much more forthright, direct 
report, because what triggered me to intervene at this point is 
your sense that there was no urgency in what we were saying--that 
it was somewhere, could be looked after. 


It took us a long time. British Mortgage collapsed in 1965. 
The run on the collapse of Atlantic Acceptance was at that time. 
There was a royal commission going on in 1967, if my memory is 
right. There was the apprehended run on York Trust. I think there 
was a chap named Sinclair Stevens involved at the time. Then we 
went on with other work because we had been given the broad 
mandate. We did not get around to completing this report until 
just before the provincial election in 1975, so there is a great 
deal of-- 


Mr. Crosbie: I appreciate your historical overview 
because you are obviously much more familiar with this than I am. 
In reading the report, the terms of reference, I read it as a 
follow-on from the general review of corporate powers that was 
taking place in the government. I did not read it as an effort on 
the part of the committee to deal specifically in any degree of 
urgency with issues arising directly out of Atlantic Acceptance or 
any previous failure. 


Mr. Renwick: The reason the select committee was struck 
was the concern John Robarts and Leslie Rowntree had about what 
was happening to the business community and they said we had 
better do it. They struck the committee with that broad term to 
deal with all aspects of it. They knew it was going to take a hell 
of a long time. I think it was the longest continuing, floating 
select committee in history because of the margin of work that was 
required. I just want to make certain people understand that was 
an urgent and important report. 


7 


The Vice-Chairman: I agree with some of the concerns you 
have expressed to the extent that I have asked the ministry to try 
to provide us with the various recomendations in the report that 
committee made and any arguments and so on. I know the report has 
been thoroughly examined within the ministry. The deputy and the 
minister have assured me they are going to try to put something 
together for us so that will be available to the committee. 


Mr. Gillies: Following on some of the thoughts Mr. 
Renwick brought up, and perhaps I am speaking for some of the 
newer members, I am keenly aware that some of us are not familiar 
in detail with some of the work that was done in the late 1960s or 
even in the committee in 1975. I have a great deal of concern 
about the scope of the work this committee might be able to do. 


For instance, I did a bit of reading yesterday and found 
that, looking outside Ontario for a moment because I do not think 
we can look at this whole question of regulatory failure in 
isolation, the problem of bank failures in the United States has 
been addressed to the extent that I understand officials of the 
federal government in the United States can move in if an 
institution fails on a Friday and have it reopen under new 
ownership on a Monday. I do not know how they do that. I know that 
we apparently cannot. 


I wonder whether the committee should be considering, as 
part of our study at this point, looking at what is being done 
around the world in this whole area and where we might be able to 
pick up some valuable ideas outside the studies that have been 
done in Ontario. 


The Vice-Chairman: If I may respond, I believe the 
deputy minister, if I heard the first few words of the next 
section of his statement, was going to refer to this issue and I 
would like to suggest we get on with the statement. If you feel 
there is some comparison, that might be something you will want to 
propose to this committee. How it is done, I leave up to the 
members of the committee. 


It seemed to me he was beginning to say something about the 
banking situation in the United States, so perhaps we can wait 
until that statement is completed and then, as I say, if something 
does arise out of that I would be most happy to entertain any 
motion. 


Mr. Gillies: I will be very pleased to hear it, Mr. 
Chairman. 


Mr. Vice-Chairman: Mr. Cassidy, I am trying to get the 
deputy’s opening statement on the white paper. Does your question 
peter: tobhisHustatement) ate this! pointsor®y isi ite ap procedural 


question? 


Mr. Cassidy: I really wanted to make a comment relating 
to Jim Renwick s comments about the select committee on company 
law. 
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When I came into this place, the select committee had 
already been operating and it seemed destined to operate in 
perpetuity. Because of that, I think there was that perception by 
members of the Legislature which perhaps dimmed, to some extent, 
Our appreciation of the work the select committee did. 


10:30- aeme 


Having had only a brief chance to look through the report on 
trust companies, I want basically to back up what Jim is saying, 
that the Legislature seldom even gets the chance to propose in 
this way. You mention 1975 when there was a carefully 
thought-through proposal for a trust company legislation amendment 
which, if put into place could--this is in answer to Mr. 
MacQuarrie--have gone a long way to preventing the kinds of 
problems we had in the early 1980s. I just notice two things in 
the-- 


Mr. MacQuarrie: You cannot say that with any degree of 
assurance. 


Mr. Cassidy:nI gust citeatwosspecific points. jingebeiz 
section on directors and officers, the select committee very 
specifically noted the anomaly that I was raising the other day, 
that the duty of care on trust company directors and officers, far 
from being superior to what existed under the then Business 
Corporations Act, obviously is less than what we have now. 


Far from being greater, in fact it is less. The select 
committee was quite explicit in saying it found the common law 
obligations on trust company directors were quite inadequate. They 
seemed to be based on some ancient cases in British law in the 
United Kingdom. They said there should be a very specific duty of 
care that should apply not to just directors but also to officers, 
which would mean general managers, accountants, vice-presidents, 
treasurers and people like that. If that duty of care had existed, 
one has to ask whether the people who were working for Player and 
Rosenberg and so on would have tolerated what was going on or 
would have not broken ranks earlier and said: "Up with this I 
Cannot put." 


The other point is that although the select committee did 
not apparently recommend the power to step in and intervene, as we 
had under the bill in December of the year before last, they 
certainly talked about the need for much closer co-ordination in 
terms of examinations and regulation between the Canada Deposit 
Insurance Corp., the federal superintendent and the provincial 
registrar. They talked about a very substantial change in the 
concept of trust company regulations. Instead of looking at just 
the narrow area of finance, which has essentially been the picture 
up until now and up until a year ago, the regulators would be 
looking at a broader area in order to look at the examination of 
the company's practices, polices and procedures. 
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We had companies that were technically within the law but by 
any other standard of judgement were wildly outside of the law. 
The registrar and his staff were not basically looking at that. I 
sort of back that up and-- 


Inter jection. 


Mr. Cassidy: I realize this is like trying to pick up 
spilled milk but it has cost us, as taxpayers, several hundred 
million dollars because of the failure of the government to pick 
up on the worthwhile work that was done by the select committee 
back in the mid-1970s. 


The Vice-Chairman: No one is questioning, to use your 

SF) Ee RSS PE AST BEES CRE . 
words, the worthwhile work that was done by the committee," I 
assure you. 


Mr. MacQuarrie: (Inaudible). 


The Vice-Chairman: Mr. MacQuarrie, please. You have made 
an assumption and obviously it is your right to make an 
assumption, but I do not think we are in a position to do so. 
However, I do think we should ask Mr. Crosbie to continue with his 
statement. 


Mr ssGr.0sbie: Thank syou, Mr. Chairman. 


Mr. MacQuarrie:+1 question. his conclusions with respect 
EO ,thexobligations of: directors. 


Mr. Crosbie: I was just about to relate a bit of the 
historical record in the United States. I was commencing with the 
1934, which was the year the Federal Deposit Insurance Corp. was 
brought into force. Prior to that, banks were failing at the rate 
of 2,000 or 3,000 a year in the Depression. 


As the result of the introduction of that legislation, the 
bank failures in the US from 1934 until the late 1970s averaged 
about 70 banks a year. However, in the last three years between 40 
and 50 banks have failed in each year. Whereas the failures that 
occurred in the earlier years almost without exception tended to 
be situations where some criminal act of the owner or other 
person, such as some fraud, destroyed the bank, the more recent 
failures have tended to be economic failures. 


We are told that the US Federal Deposit Insurance Corp. is 
currently geared up to handle 100 failures a year. They do not 
anticipate this 40 to 50 failures a year rate to decline in the 
next decade. 


Inter jection 


Mr. Crosbie: Twelve. Part of this is attributed to the 
deregulation on the liability side, the types of investments that 
banks are allowed to make. 
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Mr. Cassidy: How many banks are there in the United 
States? 


Mr. Crosbie: I really could not tell because this 
includes state banks and federal banks. There are thousands. 


Mri. Cassidy: The figure or about 15,000 sticks ianemy 
mind. Itetenin that tance, 91s cence. 


Mr. Crosbie: Yes. Here in Ontario I believe we were 
caught off base, so to speak, in failing to adjust our regulatory 
procedures adequately in the light of the very different economic 
conditions that developed in recent years. But the white paper is 
a plan that recommends changes in the regulatory process and, for 
that matter, in the process by which financial institutions have 
traditionally applied a large measure of self-regulation. 


I find it very interesting to note that a number of the 
briefs submitted to the committee are decrying the recommendations 
that involve more government intervention and more bureaucracy. 
Certainly it appears that one of the major issues that will be 
before the committee as you listen to the briefs to be presented 
to you will be this very basic question of what serves the public 
interest best. Is it more regulatory intervention in the operation 
of corporations? Is it more detailed legislative control? Is it 
improved industry self-control? Or is it perhaps more or less each 
of these approaches? 


I believe I fully appreciate the desire of the committee 
members to understand the background against which the white paper 
was written. I also believe that much of this background has been 
indicated in the body of the paper and in the various other 
reports that have been made available to the committee. Without 
raising what I know to be a very sensitive issue with some 
members, I would respectfully ask that to the greatest extent 
possible the white paper recommendations be dealt with in the 
context in which they are presented in the paper and that 
reference to specific factual situations that are now the subject 
of civil litigation and may be the subject of criminal 
investigation be avoided. 


I sincerely believe the white paper can be dealt with very 
satisfactorily in this way and that the ability of the committee 
to reach responsible conclusions on the merits of the 
recommendations to improve this important part of our financial 
institutions will not be impaired. 


The scheme for our presentation on the white paper will be 
to deal seriatim with the conclusions and recommendations of the 
report as they are set out on pages eight to 12. For each numbered 
paragraph a slide will be presented behind you that briefly 
summarizes the white paper comment. At the same time I will 
comment on the paragraph and, where applicable, relate it to other 
material. 


I would seek your guidance, though, Mr. Chairman. Would it 
be the wish of the committee that in presenting the white paper in 
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this way we should read each recommendation and then comment on 
it, or should we leave it up to the members to read the white 
paper they have in front of them? We will be quite happy, in order 
to keep the pace of the committee at a uniform level, to read the 
recommendation first and then comment on it. 


Mr. Renwick: Mr. Chairman, in view of the question the 
deputy has posed, perhaps this is an appropriate time to talk a 
little bit about what kind of report we are expected to make and 
how we are to deal with it. I would certainly appreciate hearing 
what Mr. Breithaupt has to say about how he thinks the report will 
come out. 


In other words, is it our obligation on the reference to us 
to take each of the conclusions and recommendations in the white 
paper and have a statement of it, then the committee's comment on 
it and then move on to the second one and the third one? Is that 
Pee we are going to end up doing? That is obviously one possible 

ormat. 


I think we have to get some sense of what our report is 
going to look like without necessarily being tied to it too much 
in order to provide a little bit of direction to our work. Maybe 
Pee se £00, Car lyr torscruccure its? but 1 think we shnovld- think’ 3 
little bit because the deputy has specifically raised it. Are we 
to take each one, then have a discussion of it now and then move 
On tothe next-one/ 


10:40 p.m. 


The Vice-Chairman: If I may interject, Mr. Renwick, it 
would be my suggestion that we deal with each recommendation that 
is in here and allow it to be presented. Obviously, the committee 
members are then going to want to have some background about the 
recommendation that is there, why it is necessary or if it is 
strong enough, whatever that might be. I think the committee needs 
that because we are eventually going to have to report as a 
committee on our review of the white paper. I think that is very 
important. However, we must also bear in mind that in addition to 
the questions we ask here we will also have the opportunity to 
hear people who are directly involved in the field and others. If 
you have gone through some of the briefs, you will see there are 
divergent opinions between some of the organizations. 


I think we also need that information to be able to do our 
final report to the Legislature, whatever form that takes. But I 
am at the committee's direction. I would suggest we hear each 
recommendation and I will allow all the flexibility I can so that 
questions over each one of these recommendations can be raised. I 
would also allow for relatively free questioning when we are 
hearing the presentations. 


Mr. Crosbie: Just for the committee's information, the 
approach we used on the white paper was intended not as an 
in-depth exploration of each recommendation at this time, but 
rather a form of overview. We wanted to review the recommendation, 
to comment on it so committee members would be as aware as 
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possible of its significance. If clarification of the white 
paper's language is required, we can provide it. Also, if there 
were any specific issues arising out of any of the recommendations 
on which you wanted further research or report, we would get that 
information and be able to have it ready for the committee at some 
later date. 


Mr-=9Brebtheupts Lathink.we pave Ebeloppor tunity oir st 
of all, of having the proposals reviewed by the deputy minister. I 
think a very brief discussion on each of these items would at 
least set the framework in which that recommendation is made. Then 
over the next several weeks we will have a variety of submissions 
to us which may deal with one recommendation or another. Some of 
them may not be particularly controversial, and by the the last 
day or two we will have an opportunity to make our comments on how 
we see the validity or use of these recommendations. 


I think we should remember that the result of these 
recommendations, and perhaps our comments upon them, may lead to 
legislation. At the time the legislation is brought forward, the 
committee stage of that bill may well bring further 
recommendations and representations from public groups. Then we 
would, to an extent, be repeating much of the material and 
following the same framework we are now. 


It seems to me the task of the committee is to look at the 
40 or so recommendations that come in this report and to comment 
on the usefulness of those that are particularly controversial or 
referred to otherwise by the people who are going to be appearing 
before us. Also, no doubt, it should be our task to make the odd 
political observation as to whether if such a thing might have 
been in place other things might or might not have happened. 


I think if we do it that way--have a presentation, hear our 
witnesses and then return to consider in depth each of these items 
with the benefit we will have from the research staff who will 
have sorted out any references to any one of them--we will have a 
useful framework in which to place the eventual legislation that 
is going to come forward. 


The Vice-Chairman: Are there any other comments? Do we 
have concurrence in the methodology that is laid down? 


Mr. oT. UP. ReadeaMrigcDaitman «sls amoconcenmecdma DOU sLiLee 
or four issues. The first one is the deputy's statement about the 
sub judice rule and that he does not want us to talk about the 
facts relating to the three companies that have brought us here. I 
get the impression, perhaps unfairly, that we are not to discuss 
Greymac, Seaway and Crown at all. 


I. tind hb edit ficulLe ito accept a hewdepiltvess posi? lon. in whats 
regard, because of my understanding of the sub judice rule, which, 
as 1 am not a lawyer, may be imperfect, but if we are going to 
close, of Beal 1 pddiscussion on hat. would ~mankly Like toshave. a 
legal opinion of what the sub judice rule means in relation to the 
ongoing fraud investigation by the police and also in regard to 
civil litigation. My understanding of the rule is that in civil 
litigation the matter is heard by a judge who presumably will not 
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be influenced by matters that go on before this committee. That is 
a broad brush approach. 


I am really concerned that we are here because of what, in 
fact, happened. I would like to know exactly what happened. I 
would like to know, following Mr. Renwick's point earlier, why 
these matters were not dealt with after the report of the select 
committee. Was there sufficient legislation, was there sufficient 
power under the existing act to deal with these matters? Why did 
they get out of hand? Why have charges not been laid? Was there 
incompetence within the ministry? Could certain actions have been 
taken under the existing legislation? How did all these things 
develop? 


Frankly, I think part of our exercise has got to be related 
to the accountability factor and the regulatory process within the 
ministry. I do not think these questions have been adequately 
answered, and I get the distinct impression from comments made by 
the registrar, by the minister and by the deputy that these 
matters are somehow not related to the white paper and the 
Morrison report and everything else we have in front of us. 


I, for one, do not want to restrict the questions I may have 
simply to the recommendations that are here. As a matter of fact, 
I find it difficult to understand how we can relate these 
recommendations with ignoring the problems that brought us here in 
the first place. 


The Vice-Chairman: Mr. Reid, if I may comment, I presume 
you have directed the question to me as committee chairman about 
obtaining some legal opinion on what we can or cannot deal with in 
respect to that point raised by the deputy minister. 


I somehow feel we are exceeding our terms of reference. I 
stand to be corrected, but my understanding is that we are tasked 
with reviewing the white paper on loan and trust corporations 
legislation. That is my understanding of this committee's 
deliberations. The advertisement that went out in the newspapers 
requesting those who wished to be heard referred to the white 
paper. 


I do, however, quite understand that there are other 
questions the committee members might have, so if the committee 
would leave the responsibility to me to try to ascertain just what 
areas we can cover, I will report back to the committee on that. 
Then committee members can challenge me if they wish on what areas 
this committee should and should not deal with. If they bear with 
me in the meantime, I think Mr. Breithaupt has made a suggestion 
that wé’can at least work within today. If I can have the 
concurrence of the committee in that regard, we will proceed that 
way, and I will attempt to respond to the committee on those other 
directions. 


Mr. T. P. Reid: I have just one comment. Even in the 
introduction and summary, the third or fourth paragraph deals with 
the very matters that have brought us here today. I reiterate that 
I do not see how we can deal with the white paper in isolation 
from the history of those three companies. 
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Mr. J. A. Tayior: J Wane. to speak fo. Coat queso ren. 
Frankly, I cannot see you dealing with this area of sub judice in 
generic terms. Rather than you telling us in advance and in 
generalities what we cannot deal with, I would rather a flag go up 
if you feel that the committee in its deliberations-- 


The Vice-Chairman: I can certainly do that. 


Mr. J. A. Taylor: =-which may be sub 4] Ud ¥CeVOreil or come 
other reason and may not be appropriate for this committee to 
discuss. 


The Vice-Chairman: If that is acceptable to the 
committee, I am prepared to live with it. 


Mrs J) A. laylor.: l would t atheteneeconcenucti ve: ang 
then think positive. That is my supplementary in connection with 
that issue. 


The Vice-Chairman: I am quite prepared to live with that 
if that is what the committee decides. 


Mr. Renwick: What Mr. Taylor says is quite consistent 
with the way I think it should go. If somebody wants to raise a 
flag about interfering in some way with the rights of people 
involved in investigations or litigation, then that is the proper 
way. 


What is concerning me is the other aspect of what Mr. Reid 
has raised. That is; that the*ministry and 1ts-otticers wid lenoc 
be forthcoming to the committee as to the reasons why they want to 
make these various changes to the extent that their origin was 
within the débacles which occurred in the fall of 1982 or 1983, or 
whenever it was. 


That is my concern, that somehow or other you are going to 
feel you are under a cloak if we were to ask you: "What went wrong 
in the ministry or what was wrong with the legislation," either 
one of those two, "that led to this recommendation? Does it relate 
to the débdcle which occurred with respect to the group of 
companies which have been subject to the investigation?" That 
would concern me a great deal. Otherwise, we simply will be 
engaged in an academic exercise. I want to be as direct and clear 
in our report that our recommendations about the comments in the 
white paper are directed towards correcting what was wrong, that 
it be not just some sort of generalized review that is being 
undertaken. It is designed to protect the public against what 
happened recently. 


Mr. Crosbie: Could I give a specific example of how I 
think we can deal with this in a way that will overcome the 
problems Mr. Renwick refers to. We can deal with the question we 
have talked about at some length about the valuation of assets and 
what the impact on the borrowing base of a trust company is if 
assets are overvalued and loans are made in excess of the true 
value. We can deal with that in a hypothetical sense and I can 
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give you a specific numerical example of how it would all work out 
and how it would have an impact. What I would like to avoid is 
somebody asking me, "Go through numerical example and apply it to 
Seaway Trust specifically." 


In the issues before the courts now, appraisers are being 
examined in the court process on evidence of what the values are 
and the value of properties and proper mortgage lending ought to 
have been in the circumstances. Those are the very issues before 
the court. I would not want to be put into the position of having 
to give an answer to this committee in the very precise terms of 
the issue that is before the court. But without having to get into 
those specifics of the fact situation, we can certainly indicate 
to you that the valuation of property for the purposes of 
mortgages was an issue. 


Our concern was that the land was overvalued and the 
mortgages were overvalued. Here is how it impacts when you apply 
that formula to the borrowing base and when you apply the 
multiplier factor to a borrowing base that has been inflated by 
inflating the mortgages, how it flows through the whole system. We 
can do that, but I do not think we have to come back and say, ''The 
Cadillac Fairview properties are worth X millions of dollars and 
therefore here is how it works out precisely." That is what we are 
trying to avoid because they are the very issues that are before 
enescounet. 


The Vice-Chairman: Thank you, Mr. Crosbie. It does 
appear at the moment that we have some level of concurrence among 
the members as to how we should proceed. Mr. Taylor has made the 
comment that I will perhaps have to be in the position, if I 
understood him correctly, of making a ruling one way or the other 
as we proceed if there is a flag. If I read the committee right, I 
would like to proceed on that basis. Do I have that indication 
from the committee? 


Mr. Cassidy: It seems to me, in relation to the white 
paper, that on pages 6 and 7 several broad principles are put 
forward. 


The Vice-Chairman: You would like to discuss them as 
well? 


Mr. Cassidy: I think that would be more helpful than 
starting on the specific recommendations because the very first 
recommendations get us into plumbing, mechanics, whether or not 
there should be a commissioner and that kind of stuff. 


The Vice-Chairman: Fair enough. That would not present 
anye@opiite ciiliys iMrieCeosbi e7 


Mr. Crosbie: That was where my next comments took me. 


The Vice-Chairman: All right. Members of the committee, 
I am going to rule that we will proceed then. Would you continue? 
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By the way, may I just tell you what the paper is that you 
have been given. It is a table of concordance, which basically 
shows the 1975 act, which was referred to in this, and compares it 
with the 1983 act; it compares the sections. That is part of what 
was requested by the committee. 


Mr. Cassidy: I just wanted to get some feeling as to 
whether the committee had tried to determine how long it wants to 
spend on this presentation with respect to the white paper. 


The Vice-Chairman: As chairman I would like to get 
through it today. You have been given the updated lists of people 
and groups that have requested to be heard by the committee. If it 
has not gone out, perhaps you can make sure Mr. Cassidy has a copy. 


It is quite a list. The first week has two in the morning 
and two in the afternoon on every day except Wednesday and the 
next couple of weeks after that are filling up very rapidly. Are 
all the briefs now in? They were due in February 3. It appears 
that this schedule then may be relatively fixed. 


Mr. Breithaupt: Perhaps 1 can speakto thejschedule: when 
we have the opportunity. 


The Vice-Chairman: May I deal with the schedule later in 
the day. 


Mr./dsi PseReid: This willi taker305 secondsiale just want 
to refer members to Hansard for Tuesday, November 15, 1983, and 
Dr. Elgie's statement to the Legislature. I will just’ read one 
short paragraph to put it into context: 


"I realize these three documents add more paper to an 
already large file of material that has been made available to 
members of this House. It is my hope that all of this material 
will not only enable the members to appreciate the magnitude and 
complexity of the issues we are discussing, but will also enable 
them to understand some of the background facts that are so 
important to the position the government has taken. I look forward 
to a full discussion of these documents in committee." 


The Vice-Chairman: Thank you, Mr. Reid. All right, Mr. 
Crosbie, at that point would you please proceed. 


Mr. Crosbie: The white paper explores 10 conceptual 
areas, which contain proposals that would lead to changes in the 
law and administration. They are designed to improve the ability 
of government regulators to discharge their responsibilities and 
to establish clear rules for all involved with loan or trust 
corporations. As we go through the specific recommendations in the 
white paper, I would remind members of the underpinnings of these 
proposals. The following is a condensation of the comments on 
pages 6 and 7 of the white paper. 


1. It is not necessary, and it would be unfair and costly, 
to force a radical restructuring of the industry because of recent 
abuses. What works should be retained; what calls for changes 
should be changed. 
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2. There is a particular need to clarify and toughen the 
conflict of interest rules and the standards of those 
professionals involved in transactions where conflicts of interest 
may have an improper influence. 


i> a te 


3. There is a need for a more active regulatory effort than 
served the public well under quieter times. At the same time it is 
essential to ensure this effort also reflects good business sense. 


4. There is a need to restructure the regulatory 
administration of financial institutions generally and of the loan 
and trust corporations in particular to achieve a more effective 
and responsible regulatory effort. 


5. The different financial strengths of loan and trust 
corporations must be reflected in the regulatory process and would 
involve discretion to increase various powers of corporations 
based on growing financial strength, proper experience and 
capability, and a track record of regulatory compliance. 


6. A balance is required between appropriate activity 
restrictions on some companies and allowing other companies to 
have specific fiduciary powers and engage in commercial lending. 
It appears appropriate at this time to provide a specific but 
narrowly limited commercial lending power to the strongest and 
most experienced trust companies. 


I would now turn to the specific proposals which I think 
come back and deal with those issues or concepts. 


Mr. Cassidy: Would it be possible to deal with point l 
first? That would be more useful because this is the guts of it. 
After you get through those principles, everything else is 
housekeeping. 


Mr. Crosbie: I would agree with what you are saying but 
if we do, we are going to lose--it is difficult to take the white 
paper and directly relate it to these specific concepts. The 
concepts come up in a number of different recommendations. It 
would be difficult for me to take point 1 and lift out of the 
comments I have the specific recomendations dealing with point l. 
What you will find is that as we go through the recommendations we 
will quite adequately deal with those six points. 


The Vice-Chairman: May I interject at this point, Mr. 
Cassidy. I suggest we allow Mr. Crosbie to continue. If the 
explanations for those points you are referring to--I quite 
recognize them; I am looking at them myself--if you feel during 
the discussion that area has not been hit and reasonably 
discussed, I will try to allow some flexibility so it can be more 
properly answered to your satisfaction. 


Mr. Cassidy: I would like to accept that for most of the 
points, but on the principles in the first point some discussion 
might be appropriate now. I would like to ask Mr. Crosbie, 
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speaking on behalf of the government in the absence of the 
minister, to outline the differences in approach between the 
federal proposals for radical restructuring which were eventually 
shelved and what is here, and, second, to go through the question 
of why there is no demonstrated need in the thinking that took 
place within the ministry, and, third, to confront the question of 
controlling shareholdings which will run through a lot of what 
comes later. Therefore, the question should be raised and to some 
extent elaborated on now as to the ministry view. 


Mes dseahtielavyilons Mane Chairman, », Ola as pOl Des OL.0r Ger. OL 
procedure: I wonder if we could have some indication how long Mr. 
Crosbie will be with his prepared statement. 


Mri ,Grosbiesmlt idsadifficult, to. say... L.anbiciapated we 
would take the better part of the day to go through it. 


Mr gd oA. bdaydons, Per haps,wes Cans approgenal oi sshd ngean 
an orderly way; that is all. 


The Vice-Chairman: I thought we had agreed to that. 


Mrvinol erin eye Obs LL We DUCT a tech CunLi 7m Wearcdiem rene. 
going to finish your statement. I did not have any idea how long 
it would be. I do not want to curtail any of the freewheeling 
discussion, debate and questioning, or whoever we have to bring 
in. If a format is laid down, I would just as soon have that 
unfold and pick it up from there; otherwise, forget about it. 


Mr... Cassidy. Mr. Chairman, .On la epOlnt Ofs Older. ladon ed 
whether we could deal with those general questions and was told we 
would. The moment I asked some questions about it, Mr. Taylor came 
in as he has about five times before when I have raised questions, 
basically to interfere. 


Mr. Js. Ase TayloretdedoO. not. wants to. contradict. vou... Mc. 
Cassidy, and I do not want to be unkind. I appreciate your 
knowledge and your interest in this subject and the fact that you 
pane monopolized most of the time so far. I am not criticizing you 

Or (that; 


What I am saying is that I think that we should treat this 
thing in an orderly way. We have had our overview of the statute 
itself in a section form. We have had the pedestrian overview in 
terms of how these companies get incorporated and the 
considerations and so on. Now we are into this presentation by the 
deputy minister, presumably as a part of the examination of the 
proposals. 


I would think that the object of our exercise ultimately is 
to review and make recommendations in regard to the proposals in 
the white paper. I am sure there will be other areas in which the 
committee may want to make recommendations. Let us get that done. 
Maybe there is room for recriminations, but let us get the 
constructive stuff done first so that we can make some positive 
contribution). sihat as) alli -am-cayine. 
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Mr. Breithaupt: Perhaps we could come to some conclusion 
as to a pattern with which to deal with this material. 


The Vice-Chairman: I thought we had. 


Mr. Breithaupt: It does not seem to have been too 
clearly understood by the members of the committee, at least 
certainly not by me. 


Perhaps if we had Mr. Crosbie complete his remarks this 
morning, we could spend this afternoon reviewing those comments he 
has to make and asking questions of him with respect to the 
government policy matters, the kinds of things that have been 
referred to by earlier speakers. 


We are then going to have the variety of presentations. It 
also seems to me that the two which are set for the last week, the 
Ontario Mortgage Brokers Association and HFC Trust Ltd., should be 
moved into slots earlier in the previous week so that the last 
week is available for us to discuss entirely the particular points 
and come to certain conclusions. 


If you allow presentations to be made during the last week, 
I think you will not only leave far too little time to discuss 
what we want to do, but also, somewhat unfairly for our research 
staff, require them to try to put those additional comments into 
their reference material, which I would hope would be fully 
available to us and complete when we begin on the morning of 
Tuesday, February 28. 


The Vice-Chairman: May I interject at that point? The 
clerk is not here at the moment, so I am not aware whether those 
groups you mentioned asked for specific times. If they have done 
so, it might be difficult to change. I quite obviously agree with 
you that we could approach them and see if they can be moved 
ahead. I do not want to see any open time. 


The time for requests to be in, which was February 3, has 
passed. I think probably we can accommodate the type of thing you 
are talking about. 


Mr. Breithaupt: I think we will have to have them moved, 
even though it may not be their first preference, in order that 
the committee can approach its work in an orderly fashion. If we 
do that, we will have the last week to deal with a framework of 
comments on the recommendations and we will be able to review 
fully the themes that my colleague, Mr. Reid, referred to in his 
quotation from the minister's statement. 


If we could have Mr. Crosbie make his overview this morning, 
then this afternoon we could perhaps commit ourselves to 
questioning Mr. Crosbie. 


The Vice-Chairman: Are you making that in the form of a-- 


MrecbreicChaupt: No. 
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The Vice-Chairman: It is just a suggestion to the 
committee? 


Mr @"Br €itthaupt =1ti 1s arsuesestion’ 


The Vice Chairman: It is suggested to the committee that 
we allow Mr. Crosbie to continue uninterrupted for this morning to 
complete his presentation and then retain this afternoon for 
questions to Mr. Crosbie. 


Mr. MacQuarrie: In fairness to Mr. Crosbie, how much 
time does he anticipate he needs without interruption? 


Mr. Crosbie: I think there are a couple of hours here. 


Mrs "MacQuarrie: Lét*us*ezive him a-couplesorehours 
extending into this afternoon's sitting and then have the rest of 


that-- 
The Vice-Chairman: Is the committee in agreement? 


Mr. Gillies: I am quite in agreement with that, Mr. 
Chairman. I just wonder, when you are considering Mr. Breithaupt's 
comments on rearranging the schedule, which I think are very good, 
could we consider whether we might not want to talk to some of the 
CFL LE tars? 


The Vice-Chairman: Yes, in fact, I should mention to 
committee in the light of some comments and discussion I have had 
with the deputy, and the point you raised, Mr. Gillies, with 
respect to the bank situation--if that is the point. Was that the 
point you were getting at? 


Mr. Gillies: The only point I am making is that 
committee may not want to hear from these people. I am just 
suggesting that we have not specifically invited anybody to come 
before a committee meeting. If we were going to do so, I would 
suggest that one group we would want to hear from is some of the 
people who are wrestling with this problem in other jurisdictions. 


The Vice-Chairman: Okay, without getting into motions at 
this time, it appears to be agreed by the committee. Let us 
proceed with Mr. Crosbie. 


Mr. Crosbie, you will proceed uninterrupted. At that point, 
we will proceed with the questioning. 


Mr. Crosbie: I would refer members then to pages 8 to 12 
of the white paper. I will be following in order the 
recommendations and conclusions set out there. 


First, in the future there should be a more active approach 
to repulating loan and trust corporations in/Ontardo: invordermo 
anticipate problems. Changes throughout the white paper are aimed 
at giving the registrar in his central administrative function 
sufficient capacity’ to control the activities of loan and trust 
corporations insOntario. 
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The multifaceted aspects of control include investigative 
functions, a preventive early warning system, a selective response 
of enforcement, reporting and examination. These well-defined 
controls will extend to all such corporations operating in Ontario 
whether incorporated in Ontario or not. The new regulatory 
direction of the ministry would be aimed at corrective, 
progressive measures to ensure, whenever possible, that 
corporations are living up to legislative requirements and public 
expectations and to prevent the necessity of more extreme action. 


To bolster administrative functions of the ministry and to 
ensure responsiveness to industry needs and public concerns, a new 
o1Lice’ of commissioner of financial institutions and#a—fLinancial 
advisory committee would be created. As well, internal 
organizational changes would be made. 


The comments in this section specifically mention the new 
commissioner, the financial advisory committee, the new assistant 
deputy minister and the separation of inspection from 
investigation. These are all dealt with separately in the 
immediately following paragraphs. I will move directly to them. 


Ming lvdscldy. Exclse Ue, are there COprles OL this 
statement that we can follow as you go through it? 


Mr. Crosbie: I made changes as late as this morning on 
this, trying to reflect some of the requests that were made about 
the 1975 report. I do not have a clean copy that I could give you. 


Minas s lly uavaleeaor ceo Liat Wweamtite ri slen 
uninterrupted makes it darned difficult. One has to scribble 
crazily in order to make the notes. I do not know whether 
something can be done about that, but I put that in your hands. 


Mr. Breithaupt: It would be very helpful if even copies 
that were not entirely followed by the deputy were available so 
that we might be able to highlight something for a question later. 
It would make it a lot easier for the members, even though the 
deputy minister may add an additional line here and there or not 
have it exactly as we would have it in front of us. 


The Acting Chairman (Mr. MacQuarrie): I might point out, 


Mr. Cassidy, in looking over the copy which the deputy minister is 
following, he has interlined and added quite a bit of material to 
it. It is doubtful whether an original draft would be of much 
assistance. 


I wonder if we could not proceed and arrange to have copies 
made available to the members of the committee immediately after 
the lunch break. 


Mr. Cassidy: I suppose I am a bit impatient about this, 
but the members are being asked to do a great deal of work in 
terms of understanding this area. Perhaps the deputy can proceed 
for 20 minutes and the latter part can be copied while he is doing 
1 8 
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The Acting Chairman: I think it is the pleasure of the 
committee that the deputy minister proceed, Mr. Cassidy, and I so 
rule. 


Mr. Cassidy: With respect, the procedure is rapidly 
CUrDINGsaneome stance: 


The Acting Chairman: It is.no farce. I am trying to get 
information in a relevant way made available to the members of the 
committee..t(bL1CeLS DOL eVallable at Chic te.) Ceri eo Uer 
to proceed in a reasonable fashion to deal with the matter, we 
have to let the deputy continue as agreed. 


Mr... Cassidy: am-sorcyet a siieag litt leg bat upser. 


Mr. Grosbie: {Mr .. Chaifmanye lgam Ststiquickly cooing 
through the material here-- 


Mo. sCasSidy:,Ltewillibe acceptap le Te owesbave LOUCODy 
it, and then we would have copies of that so that we could 
reasonably follow that on copy while the deputy is using his copy 
in the first half and after he has finished reading it. 


Mr. Crosbie: This comes in parts, as the white paper 
does. I was just looking at the changes in the second and third 
parts. We could have those copied now if I could finish on the 
first part-- 


Mrev€assadyveitnatatse bane: 
Mr. Crosbie: --and then we could continue on. 


The Acting Chairman: Is that agreeable then, Mr. Cassidy? 


Mee Gassidy:wxes’. 


The Acting Chairman: All right. An other course of 
action had been agreeable to the other members of the committee. 
Proceed, Mr. Crosbie, please. 


Mr. Crosbie: Continuing to the second paragraph on 
administration, (a) It is proposed that a new position of 
commissioner of financial institutions be created reporting 
directly to the minister to be filled by a senior person from the 
professional community with the primary responsibility to provide 
general and specific policy advice to the minister on matters 
affecting provincially regulated financial institutions, including 
loan and trust corporations, insurance companies and credit 
unions; (b) to act as a watchdog for the public interest by 
maintaining close contact with public concerns, and having the 
power to hold hearings and review issues affecting the loan and 
trust industry; and (c) to hear appeals from decisions of the 
registrar. 


Commenting on that, the position of the commissioner would 
be created to report directly to the minister, and it would be 
filled by a respected individual from the financial or business 
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community. He would have an important advisory and investigative 
Bolép, not sjustlin+reLation}tomboansandmtrustuconpor ations ; #but.te 
other financial institutions as well. 


THES 218 a Significant point«.lssues will be .zaised..in 
connection with the discussion of the white paper that deal not 
only with the trust or loan corporations, but also with other 
financial institutions. These issues can be referred to the 
commissioner for his or her investigation and response. In this 
way, important related issues will continue to be brought to the 
attention of government. As a watchdog on the ministry's 
administrative processes, effectiveness will be constantly 
encouraged. 


2. The commissioner would hear appeals from the decisions of 
the registrar. With his or her expertise and knowledge of the 
industry, the commissioner would ensure decisions consistent with 
Current prudent business practices. 
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With the technical knowledge of the industry that neither 
courts nor cabinet could have, the avenue of appeal to the 
commissioner would enhance the business credibility of 
administrative decisions affecting the industry. 


Acting with all the necessary powers of a commissioner under 
the Public Inquiries Act, the commissioner would be authorized to 
hold inquiries and close contact could be maintained with the 
public. The commissioner would chair the financial advisory 
committee discussed in the next recommendation. 


3. An independent financial advisory committee is also 
proposed consisting of experienced persons in the financial and 
business community which would serve as an adviser to the 
commissioner with the capability of assisting in the appelate 
functions. 


Commenting on that, the development and regulation of 
financial institutions is a complex and quickly changing area. No 
one person can be expected to know every aspect of financial 
institutions in Ontario. The commissioner and the minister would 
be aided by the opinions of others well versed in their respective 
areas. On difficult issues, divergent views can be aired and fully 
explored. The commissioner can have the benefit of expert advice 
in hearing appeals from the registrar. 


The commissioner's independence from civil servants will be 
aided by the financial advisory committee. The committee, 
appointed by order in council, would also show the work related to 
public inquiries or appeals. 


4. The present position of executive director of financial 
institutions should be replaced by an assistant deputy minister 
with responsibility for the administration of all branches within 
the ministry regulating financial institutions in Ontario. 
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Commenting on that, the internal review has thoroughly 
explored many division administrative issues. The division has 
responsibility for loan and trust corporations, insurance 
companies, cemeteries, credit unions and co-operatives, and the 
uninsured motor accident claims fund. 


A response to the heavy work and increasing demands and 
responsibility of the division is well advanced. Priority has been 
given to developing the white paper and legislation that would 
stem from it. However, the ministry's attention is also focussed 
on the need to create stronger administrative structures that will 
accommodate the changes that will result from the white paper 
policy debate. The assistant deputy minister will provide 
additional administrative strength and will work closely with 
thefinancial commissioner on policy matters. As was announced on 
Tuesday, this position has been filled by Mr. George McIntyre. The 
registrar would be free to concentrate on day-to-day regulation of 
the loan and trust industry. 


5. The registrar of loan and trust corporations should be 
given much broader and more far-reaching regulatory powers. 


Comment: The registrar has a specialized function. The white 
paper proposals would both clarify and strengthen these functions. 
The gentleman's agreement atmosphere does not reflect current 
reality. However, the regulatory mode of approach that is called 
for, in turn, calls for well-defined, comprehensive powers of 
administrative control. Legislation governs the ambit of behaviour 
in the classes of corporations and the types of situation to which 
general rules apply. In individual situations, however, the 
registrar must have the power to react after examination and 
hearings to tailor solutions to suit individual circumstances. 
Without this ability, the ministry will not have the flexibility 
and authority to act promptly and in a preventive manner. 


Regulatory powers, of course, should be outlined in 
legislation and regulations. In the interest of fairness, they 
should be subject to appropriate hearing mechanisms and appeal 
procedures. 


6. The position of assistant deputy minister should be 
separated from the positions of registrar of loan and trust 
corporations and superintendent of insurance. 


Comment: Both the registrar of loan and trust corporations 
and the superintendent of insurance have unique functions defined 
in statute and refined by practice over the years. It is 
appropriate to separate these heavy responsibilities and ensure 
their separation from the assistant deputy minister position. As 
mentioned previously, an internal review in this area has been 
completed and the plans for reorganization of the division are 
well advanced. 


7. A separate investigative unit reporting directly to the 
assistant deputy minister should be established with special 
capability to investigate irregularities and problems in all 
financial institutions regulated within the ministry. 
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Comment: With the greater emphasis on the regulatory mode, 
it is essential to determine what is happening where problems are 
evident. The division already has investigative resources and they 
are being strengthened. Separation of an investigative unit 
reporting directly to the assistant deputy minister helps to 
ensure the independence of the investigative unit and focuses 
undivided attention on the investigative activities. This 
problem-oriented function would differ from the more routine 
scares +P of companies that are carried out by the inspection 
staff. 


The first paragraph in part II is on carrying on business in 
Ontario. All loan and trust corporations carrying on business in 
Ontario wherever incorporated should be subject to essentially the 
same rules, standards and criteria. 


Comment: It is worth reiterating that it is a privilege, not 
a tight, to carry on the business of a loan and trust corporation 
in Ontario. This is a special kind of business with a special 
relationship with the public. This is why regulation and 
supervision is the thrust of the white paper. The aim of public 
protection would be frustrated if only Ontario corporations were 
the subject of the Loan and Trust Corporations Act. All companies 
operating in Ontario must meet the high standards and financial 
criteria required by the Ontario government of its own 
incorporated companies. Thus, in the white paper, standards for 
incorporation of Ontario corporations must mesh completely with 
standards for registration of extraprovincial corporations. This 
proposal is entirely consistent, I believe, with the 1975 select 
committee's comments or recommendations. 


2. The granting of letters patent incorporating a loan or 
trust corporation should remain discretionary but the criteria to 
be satisfied by applicants for incorporation should be stricter 
and more clearly defined. 


Comment: The issuance of letters patent following approval 
of the Lieutenant Governor in Council is an old-fashioned method 
of corporate creation. It is a tradition worth retaining to ensure 
that those entering the loan and trust corporation field are 
appropriately able to deliver to the public the specialized 
services their companies will be providing. The maintenance of a 
discretionary system was also recommended by the 1975 select 
committee. However, a totally discretionary system is open to 
abuse or, just as bad, the appearance of abuse. 


This is where the white paper goes further than the select 
committee in setting up criteria. The white paper says it would be 
necessary to specify in the act what is expected from applicants 
wishing incorporation in Ontario and to specify what is expected 
from applicants wishing to acquire additional powers over time. 
Existing tests will be expanded so that only those of personal 
integrity engage in loan and trust business in Ontario. The 
criteria will be made public. 
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May I pause for a moment and get my original copy back? I 
could send Gut part ?rVvsas Pocon tinvestonspageal se 
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3. Recommendation: Corporations starting a business in 
Ontario should begin with the minimum powers of a loan corporation 
and should be entitled to apply for additional powers as they 
demonstrate their commitment and capability to fulfil them. The 
estate, trust and agency powers of a full service trust company 
should only be granted to those corporations with demonstrated 
capability in those areas and the necessary financial resources 
and other qualifications. 


Commentary: Looking at the track record is an important 
practical way to determine if a corporation should be permitted to 
assume new responsibilities. The white paper proposal would be 
progressive. As companies showed responsibility and as additional 
capital was available, greater powers could be granted. Movement 
up the scale would be subject to the approval of the Lieutenant 
Governor in Council. This type of system would generally be 
consistent with the 1975 select committee recommendations, 
although that committee envisioned a more rapid rise to the full 
service trust company. This is probably reflective of the more 
stable economic climate in 1975. Experience has shown the need for 
slower, steady growth. The white paper stresses that corporations 
should not automatically get powers, as suggested by the select 
committee, but should earn them through showing fitness in 
applying for supplementary letters patent. 


4. The minimum capital for the incorporation of a loan 
corporation should be increased to $2 million and the minimum 
capital for a full service trust company should be $10 million. 
Existing corporations which do not meet the financial criteria 
would be given time to do so. 


Commentary: $1 million is a lot of money, but,in the view 
expressed in the white paper, it is not enough to incorporate a 
loan corporation. Minimum capital requirements for the levels of 
loan or trust corporations must be established between the minimum 
of $2 million and the $10 million required of the mature full 
service corporation. Inflation has passed by the $1 million limit 
set in the existing act and the recommended limits of the 1975 
select committee. 


The recommendations at that time were $1 million for loan 
corporations and $1.5 million for trust corporations. 


Minimum capital is important because it sets the basis for 
borrowing leverage. It is suggested it be set at between 10 and 25 
times capital. There are well-managed corporations that will not 
meet the capital requirements as outlined in the white paper. 
These corporations should be given every opportunity to reach the 
necessary capital level or adjust their activities accordingly. 
Time is needed to achieve the integration of existing corporations 
into a new scheme. As well, the registrar should be able to 
recommend approval of lesser minimum capital in special 
circumstances. 
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5. The powers and functions of every loan or trust 
corporation carrying on business in Ontario should be reviewed 
annually. 


Commentary: There is no point in having high standards at 
the time of incorporation or registration and allowing these to 
lapse. Annual review will be a check against the original 
criteria. If not satisfied on annual review, the registrar would 
be empowered to take corrective action. This proposal is 
consistent with those of the 1975 select committee. 


6. Persons proposing to acquire or merge with an existing 
loan or trust corporation in Ontario should satisfy the same 
standards and requirements as those who incorporate a new 
corporation. 


Commentary: Treatment of persons engaged in business in 
Ontario should not be based on the accident of corporate birth. 
Persons acquiring corporations created through amalgamation or 
purchase should meet the same financial and fitness standards 
pequireds@orpan. initial vincorpor ator. 


Similarly, acquisitions and mergers should be subject to a 
public convenience and necessity test. Issues considered would 
include effects on competition or service to the public. The 
system to control inappropriate mergers would dovetail with the 
1982 amendments requiring the registrar's approval for transfers 
of shares constituting more than 10 per cent of the shares of a 
corporation. Working out what should be considered in this 
approval process would be a task of the commissioner of financial 
institutions. 


7. The registrar should be given the power to require 
subsidiaries of loan and trust corporations to cease unacceptable 
business or financial practices. 


Commentary: Corporate forms should not frustrate the proper 
regulatory activities of the registrar. There are good business 
reasons to have subsidiaries of trust corporations, but one of 
them is not to hide otherwise unacceptable activity from the 
registrar. The white paper would provide that the registrar have 
the power to require cessation of unacceptable or unauthorized 
activities in a subsidiary. In cases where the act has been 
contravened in an important and major way there would also be 
provisions for a forced divestiture of a subsidiary. 


Because of the serious financial consequences of such an 
action, there would be appeals to the commissioner of financial 
institutions. The value of the subsidiary as an investment would 
also be brought under supervision of the registrar as would the 
manner that the subsidiary is accounted for in the capital base 
for borrowing purposes. In short, the registrar should be able to 
deal with a subsidiary as if it were the parent trust corporation, 
defining or limiting activity appropriate for that parent company. 


8. The maximum investment by a loan or trust corporation in 
another corporation other than a subsidiary should be reduced from 
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20 per cent to 10 per cent, making it less likely that a number of 
corporations acting secretly in concert could avoid the provisions 
of the act. Under the present act, trust companies may invest up 
to 20 per cent in ancillary business corporations other than 
subsidiaries. The one exception has been real estate corporations 
where between 20 and 50 per cent of the stock may be held. 


A balanced investment portfolio is desirable to spread risk. 
Too great an investment in one company is potentially dangerous, 
especially as a trust company would always be in a vulnerable 
minority position. The maximum to be invested in a real estate 
corporation should be 10 per cent, as would be the case with all 
other ancillary business corporations. 


9. The registrar would have the power to designate 
corporations in which a loan or trust corporation has invested as 
an affiliate with special rules applicable to all transactions 
with such affiliates. 


Commentary: The Morrison report has dealt extensively with 
the difficult problem of affiliates. As in the case with 
subsidiaries, it is important that public protection not be 
dependent on the corporate form. Acting in concert, groups of 
corporations may be able to circumvent provisions of the act or 
regulations or orders of the registrar. The act should be 
structured to avoid this, and the white paper introduces a scheme 
to. dosthas, 


The maximum investment in a corporation other than a 
subsidiary would be reduced to 10 per cent of the shares of each 
class of shares the corporation has. At present such investment 
can be up to 20 per cent. Once such an investment is made, even at 
less than 10 per cent, the registrar would have the power to 
designate the corporation as an affiliate. 
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The effect of this would be to curtail transactions between 
the trust corporation and its affiliate by requiring prior notice 
to the registrar of every transaction and by insisting each 
transaction be for cash and at market value. In transactions 
involving goods and services, cash would be required, bringing 
potentially dubious transactions under scrutiny and certainly 
inhibiting unscrupulous activities. 


As in the case of subsidiaries and for similar reasons, the 
registrar should be able to value the affiliate for inclusion in 
the capital base and to control the percentage in dollar 
investments in affiliates. 


10. The power of the registrar to regulate and control 
transactions between a loan and trust corporation and its holding 
company should be increased and more closely controlled. 


Commentary: The holding corporation is another corporate 
entity which cannot be allowed to obstruct the proper regulation 
of a loan or trust corporation. Subsidiaries are wholly owned 
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children of a loan or trust corporation. Holding corporations are 
the parents. Just as children should not exploit parents, parents 
shoudidenottexploitrchildrenm.@bht disiforothiseredson. that. it; is 
proposed that no transaction involving goods or services, such as 
commissions or fees between a parent holding company and the loan 
or trust corporation, be permitted except for cash or unless 
agreed to in advance by the registrar. If there are any 
misrepresentations to the registrar, these latter transactions 
could be reversed. 


There are, of course, many permissible transactions between 
a holding corporation and its loan or trust corporations. The 
registrar could from time to time issue directives about these 
desirable types of transactions, such as common pensions, 
insurance or benefit packages. 


ll. New restrictions should be introduced affecting the 
issuance of shares of a loan or trust corporation for other than 
cash and the consideration that may be received for such shares. 


Commentary: The proposed general rule for holding 
corporation transactions is that they should occur only for cash 
with full disclosure, following the registrar's approval. Issuance 
of shares is a special circumstance warranting a new rule, the 
Morrison report points out. Only under extraordinary circumstances 
should shares be issued except for cash. If the registrar's 
approval has been given, the share consideration may be 
independently appraised physical assets. Those assets should 
reflect only fair market value. This is an area where the white 
paper parts company with the select committee, which recommended 
that shares could be issued for considerations other than cash, 
such as authorized investments. 


12. The registrar should have authority to require specific 
transactions to be submitted to the board of directors of a loan 
or trust corporation, or to require the loan or trust corporation 
to make the transaction public. 


Commentary: In some circumstances, were it known that 
certain transactions were to be made public or be subject to board 
of directors approval, there would be greater prudency in 
evaluating the desirability of such transactions. As well, there 
may be public interest in knowing of certain transactions. 
Therefore, where transactions are made with major shareholders of 
loan or trust corporations, these transactions should be, at the 
instance of the registrar, made public or subject to board of 
director approval. An appeal to the commissioner could be taken in 
these cases. 


PS. All loan and trust corporations’ carrying out business. in 
Ontario would register initially and renew their registration 
annually. No registration should be granted or renewed unless the 
corporation is a member in good standing of the Canada Deposit 
Insurance Corp. 


Commentary: Registration would mark the entry of a 
corporation into the loan or trust business and will control the 
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activities subsequent to entry. Modifications to registry would 
increase or cUrtall” activities.” Onéeviny- corporations, wil LD have to 
continue to earn the registration initially given. To this end, 
there would be an annual registration process involving assessment 
of the past performance and present condition of the licensed 
corporation. The act would spell out the mandatory participation 
in the Canada Deposit Insurance Corp. Being a member in good 
standing would be a prerequisite to registration or 
reregistration. This is a principle endorsed by the 1975 report. 
"Endorsed" is probably an inappropriate word; I should say it was 
first recommended by the 1975 report. 


Although annual assessment for registration is mandatory, 
wherever special circumstances warrant, a corporation's registry 
could be looked at to determine if greater control or more rigid 
restrictions are needed. The special circumstances could be 
mergers, change in management or control of capital contribution. 
The registration system would provide the flexibility essential to 
act quickly and in a remedial manner. The cornerstone of the 
system would be an excellent information flow between the 
registered corporations and the registrar. 


14. Borrowing and investment power should be controlled by 
the registrar at the time of registration and annual renewal, with 
increased borrowing capability and investment powers being 
dependent upon demonstrated capability and resources. 


Commentary: Registration, to be effective, must concentrate 
on the correlation of competency with the function of the loan or 
trust corporation. This means that corporations must at 
registration or reregistration demonstrate the management 
expertise and capital base to fulfil certain functions. Where a 
corporation demonstrates ability to manage and has resources 
sufficient for public protection, wider powers, greater 
flexibility in investments and greater borrowing multiples would 
be permitted. Where the contrary is revealed, there would be 
correlative diminution of the powers shown on the corporation's 
registry to the point where registration would be denied. 


The standards to be set will not be internal or secret; they 
are too central to the registration process. The relationship 
between competence, fitness and business powers and functions will 
be clear in the act and regulations. 


Mr. Renwick: Mr. Chairman, there may be people in the 
audience who are on a watching brief with the committee, and it 
must be extremely difficult for them if they do not have a copy of 
the information that is being read to us. If there is anyone who 
wants to have a copy of it, I think the committee should be 
prepared to let him have it. 


The Vice-Chairman: It is being looked after, Mr. Renwick. 


While that is being done, I might mention with respect to 
the question raised about adjusting the time of hearings, 
particularly in the last week, that there is some difficulty, at 
least with one of the delegations, but we are trying to adjust the 
schedule to have the flexibility suggested by Mr. Breithaupt. 


At 
Please continue, Mr. Crosbie. 


Mr. Crosbie: 15. Loan and trust corporations 
incorporated outside the province but carrying on business within 
the province should be closely regulated in the same manner as 
Ontario loan and trust corporations. The registrar should have the 
power to impose limitations on their registry and the power to 
control their activities according to rules based on competence, 
responsibility and fitness. 


Commentary: Registration is the mechanism for ensuring that 
extraprovincial corporations are on the same footing as Ontario 
corporations. As 86 per cent of the assets and deposits of loan or 
trust corporations operating in Ontario were held by 
extraprovincial corporations, this makes registration the heart of 
the regulation of the loan and trust industry. This is especially 
important where the home jurisdiction of the corporation does not 
legislate Ontario's high standards. 


Bi farcto. 


All the rules that apply to Ontario corporations, therefore, 
would apply to extraprovincial corporations. Since Ontario cannot 
use its letters patent system for extraprovincial corporations, 
the registration system represents the first meeting point between 
outside corporations wishing to do business in Ontario and Ontario 
expectations and requirements for those permitted to do business 
in Ontario. 
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It should be noted that many jurisdictions require the 
standards Ontario does. Therefore, the burden of meeting Ontario's 
registration requirements will not be onerous in every case. A 
similar recommendation is made in the 1975 report. 


16. The registrar should have the power to require 
corporations to take remedial action where required, including the 
power to require increases in capital, cessation of investments 
and reduction in borrowing capacity. 


Commentary: Registration is not just a list of what is going 
on with a particular corporation. It can be an aggressive 
enforcement tool as recommended in the Morrison report. Where 
circumstances warrant, the registrar should have the power 
necessary to modify the terms of registration or even cancel 
registration. Examples of modified terms could include requiring 
increases in the capital base, prohibition of certain types of 
investments, limits on certain transactions with the public. 


On a happier note, the registrar could also take positive 
action to remove restrictions or increase powers. These important 
decisions affecting the life of corporations would be subject to 
appeal to the commissioner of financial institutions. 


That is the end of part II. 
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l. Part III, limitations on ownership: The present 
provisions of the act introduced ins1982-requiring.the consent of 
the registrar for the transfer of shares of Ontario loan and trust 
corporations and their holding corporations, where the acquirer 
owns or controls 10 per cent or more of any class of shares, 
should be extended to apply to all loan and trust corporations 
carrying on business in Ontario. The registrar should be given the 
power to cancel or modify the registration to do business in the 
event any transfer is made affecting such a corporation contrary 
to the provisions of the act, or where the registrar is denied 
information from any such corporation respecting beneficial 
ownership. 


Commentary: In 1982 the present Loan and Trust Corporations 
Act was amended to introduce the requirement of registrar consent 
for the transfer of 10 per cent or more shares of Ontario loan or 
trust corporations or their holding companies. Consistent with the 
philosophy that all corporations operating in Ontario should be 
treated equally, the white paper proposes that the restrictions on 
share transfers be extended to extraprovincial corporations. The 
transfer restrictions on large blocks of loan or trust corporation 
shares rectifies the previous anomaly that although those 
incorporating new corporations had to meet standards of competence 
and integrity, there was no control over those acquiring 
substantial interests in loan or trust corporations once 
established. 


2. The criteria for the registrar giving or withholding his 
consent to transfer shares should be based on those criteria 
applicable to the incorporation of a loan or trust corporation in 
Ontamro: 


Commentary. Because restrictions on share transfers correct 
the anomaly that incorporation was hard to get but acquisition of 
shares was uncontrolled, it is appropriate that potential 
transfers be judged on the same basis as potential incorporations. 
The registrar would examine personal fitness, public convenience, 
competition andiisowon.s Themtinalycriternia in Jel probabil ty, 
will be worked out by the commissioner of financial institutions. 


It should be noted that once a potential purchaser has been 
approved, subsequent transfers would be given automatic approval 
unless the registrar gives notice of objection. This would prevent 
undue delay and duplication of effort in the examination of 
certain kinds of transfers. 


3. An appeal to the Lieutenant Governor in Council from the 
registrar's decision should continue, but an intermediate appeal 
to the commissioner of financial institutions would be introduced. 


Commentary: Because transfers of shares are important to 
corporations and to certain individuals, it is not appropriate to 
stop at an administrative decision. Letters patent at 
incorporation are issued following approval by the Lieutenant 
Governor in Council. It follows logically then, if the philosophy 
of applying incorporation standards applies, that there be an 
Opportunity to take disputes about transfers to the Lieutenant 
Governow in Councilsfor afinal idecision. 
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A new intermediary step would be introduced to permit an 
appeal to the commissioner. There business reasons and technical 
information would be fully explored and debated. Important 
decisions are reasonably subject to a second opinion, and this 
would be provided for. 


4. No absolute limitation on the ownership of the shares of 
a loan or trust corporation operating in Ontario is proposed at 
present, although such a limitation was certainly examined and 
some discretion in this respect may be desirable. 


Commentary: The Morrison report found that majority 
shareholders had used their position to their own benefit. How can 
such abuses resulting from a conflict of interest be prevented? In 
examining this situation, remember that we are talking about 
owners resident in Canada. An absolute limitation on the ownership 
of shares in Ontario loan and trust corporations for nonresidents 
tenelready tin tobe ct.ethissamitation of: 25 .peré cent. fors all 
nonresidents and a 10 per cent cap on any one nonresident 
individual or group was introduced in 1970. Bank legislation is 
Similar and, like all legislation, is aimed at the continued 
dominant role of Canadians in the Canadian financial institution 
system. So when the question of degree of ownership is discussed, 
it is a question of ownership by Canadian residents. 


In theory, there are two reasons to consider restrictions on 
share ownership by one individual or group: prevention of 
financial concentration and prevention of conflict of interest. 
There appears to be no evidence of undue financial dominance in 
the Ontario loan or trust industry, especially as they have faced 
increasingly vigorous competition from Canada's major banks. 


Mandatory ownership changes could involve requiring capital 
Of -$2/bil]l tonint o$3iebi ld dona sthisiwould.do nothing, to foster 
stability in the industry and could weaken the underlying capital 
bases of the 12 major corporations likely to be involved. It is 
difficult to see how this would be in the public interest. 


It should be recalled, of course, that there will already be 
in place a system of prior registrar approval for share transfers 
of 10 per cent or more. The incorporation-type standards to be met 
will constitute a screen to keep out owners who have demonstrated 
that ownership has proved too great a temptation to put personal 
interest ahead of the fiduciary responsibilities of a shareholder 
in a loan or trust corporation. As well, in certain cases the 
registrar could have the power to order the disposal of 
shareholdings, subject to appeal to the courts. This major weapon 
would not be used lightly or without recourse to our court system. 


5. The possibility of a major shareholder putting personal 
interests ahead of fiduciary responsibilities can probably ‘be more 
effectively dealt with by specific conflict of interest amendments 
than by an absolute limitation of ownership. 


12 noon 


34 


Commentary: The question of undue capital concentration 
having been dealt with, the question of conflict of interest 
remains. The reality is that someone controls the management of 
any loan or trust corporation. This may be the majority 
shareholders, the paid management or even some person hiding his 
or her ownership interest. Given this reality, conflict of 
interest situations will arise, and for some 
individuals--fortunately only a few--the temptation to put 
personal interest before corporate considerations will be 
irresistible. Limitation on ownership cannot, in itself, prevent 
undesirable situations from arising; neither can it eliminate 
unscrupulous persons from the business world. 


6. The emphasis on greater monitoring of the decision-making 
process by boards of directors, auditors, management and others, 
which involves more self-policing would seem to be a better way of 
preventing conflict of interest abuses. 


Commentary: Shareholders and owners of trusts and loan 
corporations do not function in a vacuum. The white paper 
structure proposes that the natural watchdogs of shareholder 
activity be strengthened. These monitors include directors, 
auditors and senior officers. Vigilance and responsibility of 
these groups act as a check to any inappropriate behaviour by 
shareholders. 


It was pointed out earlier that there were times when the 
registrar could require board of director approval on a 
shareholder corporation transaction. This is just one example 
where corporate responsibility to prevent abuse will be brought 
home to the relevant persons. Directors, auditors and senior 
management have the duty to watch decision-making processes to 
preserve the corporation and protect the public it serves. 


It is not a tired cliché to say that our system must 
continue to rely in part on the personal integrity and high 
principles of those doing business in Ontario's loan and trust 
corporations. Those in the industry will also be well aware of the 
registrar's ultimate power to cancel registration of a corporation 
and put it out of business. 


That “isthe end of part “TTL: 


If I could just take a moment, Mr. Chairman, I was not sure 
how fast these documents would go. If it meets with the 
committee's approval, I would like to continue with part IV. Part 
V is bit of a dog's breakfast in the scrawls I have on it and I 
would like to get it retyped, which I would do at the noon hour. I 
can have parts VI to VIII copied at this time, so we could 
continue with those. 


The Vice-Chairman: Fine. 
Mrs -Cassidy: “May’ 1 just ‘saythat Lt ere tan say bulorot 


easier to follow the discussion and’ to make notes with this 
material here. 
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The Vice-Chairman: Perhaps you would do that. Mr. 
Crosbie, please proceed with part IV. 


Mr. Crosbie: Thank you. Perhaps I could then do part VI 
right away, rather than the whole package. 


1. Part: IV, conflict of interest: To prevent the 
reoccurrence of recently discovered abuses, a multifaceted 
approach is proposed involving not only a more active and 
stringent regulatory process, but also increased self-policing, 
sounder and more prudent business practices and an increased 
awareness of their respective responsibilities by directors, 
managers, lawyers, auditors, valuators and other advisers. 


Commentary: No single approach can limit or control conflict 
of interest problems. These problems are too complex and can arise 
in too many circumstances to be readily dealt with by one simple 
answer. There must be several thrusts: self-policing; good 
business practices; and the recognition of duties of key players 
such as directors, managers, lawyers, auditors and valuators. 
Changes needed are organizational for corporations and personal 
for involved professionals. Obligations to the client loan or 
trust corporation are not definable solely by shareholders or 
managers giving professional instruction or direction. 


Internal control and responsibility are the first line of 
defence against problems. Government regulations must mesh with 
this. In general the white paper is consistent with select 
committee recommendations on conflict of interest, but I believe 
it explores the issue more deeply. 


2. Internal review procedures of registered corporations 
should be strengthened and tightened. 


Commentary: Each registered corporation should have 
appropriate internal procedures for approving transactions based 
on some sensible relationship between the significance of 
transactions and the level of approval required. Such written 
procedures for approval and review of approval should be 
acceptable to the registrar. 


As discussed earlier, any transaction not prohibited that 
benefits shareholders or some other corporate insider should be 
subject to board of director approval. Total disclosure would be 
required in such cases. Well-defined internal corporate procedures 
bring potential conflicts of interest out into the open where 
risks can be evaluated. These procedures will represent 
significant preventive measures. 


3. External advisers should be made legally accountable. 
Corporate life is complex; modern life is complex. We all must 
rely on experts; so do corporations. External expert advisers, 
such as lawyers, auditors and valuators, should be governed by the 
act if they knowingly participate in a breach of conflict of 
interest provisions. The Morrison report stressed the importance 
of accountants and lawyers in such situations. 
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4. Professional associations should be expected to redefine 
codes of conduct and ethics. 


Commentary: The government will call on the responsible 
professional bodies to advise on appropriate codes of ethics and 
conduct to govern members of the various professions as they 
encounter conflict of interest situations. 


5. Auditors should be given rights to call and attend audit 
committee meetings. 


Commentary: In a financial corporation such as a loan or 
trust corporation auditors play a significant role. They cannot 
play that role if their access to information and to senior levels 
of the corporation is limited in any way. As a result, it should 
be clear that the auditor should have the right to attend all 
meetings of the audit committee of the board of directors. He or 
she should be able to originate such meetings. 


6. Auditors should be expected to advise the board of 
directors and the registrar of breaches of conflict of interest 
rules that come to their attention. If after giving advice the 
auditor finds that appropriate action is not taken, there should 
be an obligation to report breaches of conflict of interest 
provisions to the registrar. Pertinent information should be 
provided, such as the extent of benefits to shareholders or 
insiders of the corporation. 


L2eL Ok. Ms 


Having been given this major responsibility, auditors who 
act in good faith should be protected from personal liability. 


7. Registered mortgage brokers and their officers should be 
ineligible to serve as directors of loan and trust corporations. 


Commentary: In some cases absolute prohibition is the best 
way to prevent conflict of interest. This is the case with the 
mortgage broker business. Registered brokers and their officers 
should be ineligible to serve as directors of loan and trust 
corporations. This eliminates the possibility of certain conflicts 
arising in the central area of mortgage investments for loan and 
trust corporations. 


8. Corporations should be prohibited from purchasing or 
acquiring goods or management services or paying finders' fees to 
any affiliated corporation or holding corporation except with the 
prior approval of the registrar. 


Commentary: Relations with affiliates or parent companies 
must be constantly reviewed to determine if the 
conflict-of-interest situation is leading to improper or imprudent 
activity or to inappropriate benefits to related corporations. As 
a result, consistent with earlier provisions for dealing with 
related corporations, there should be a prohibition against 
commercial arrangements between affiliated or parent companies and 
loan or trust corporations without prior approval of the registrar. 
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Equally, commercial transactions or asset sales with those 
to whom loans would be prohibited or restricted, such as 
shareholders, should be prohibited or permitted only with the 
registrar's consent. Commercial transactions would include 
acquisition of management service or payment of finders' fees. 


9. A reviewable and voidable transaction concept should be 
introduced so that improvident transactions between corporations 
and insiders or affiliates can be set aside and money or assets 
recovered. 


Commentary: The act prohibits certain transactions and will 
provide regulatory remedies where provisions of the act are 
breached. There will also be offence and penalty sections in the 
act. However, it is not always possible to determine immediately 
whether a particular transaction is improper and should therefore 
be void. 


The proposal allows for a review of the transaction and in 
situations where an affiliate or holding company or an insider has 
received undue and inappropriate benefit from a transaction, a 
civil remedy should be available. If the transaction is found to 
be improvident or to involve an adequate consideration, the action 
could be set aside and rendered void. The loan or trust 
corporation would then recover the money or asset in question. A 
shareholder could also initiate such an action on a derivative 
Dasiis:. 


10. The registrar should be given wide authority to require 
changes in the internal approval processes and procedures of 
regulated corporations. 


Commentary: Appropriate internal procedures are the first 
line of defence against possible conflict-of-interest problems. 
Reviewing these written procedures may lead the registrar to 
question the capacity of existing procedures to perform that job. 
Where appropriate, the registrar should be able to require 
modifications to such internal corporation procedures and to 
require adherence to the revised procedures. 


For certain types of transactions, notably with shareholders 
or insiders, the registrar should be authorized to require special 
approval procedures. Examples would include approval by a 
committee of the board of directors or by the whole board or by 
the registrar. So that the registrar is confident that direction 
in this regard is followed, copies of the minutes of the board of 
directors and committee minutes would always be filed with the 
registrar. 


tne wice-Chairman: Mr... Ccrosbie,-.if 1 may, interject, we 
will give the clerk a moment to get that section distributed. 


Mr. Crosbie: I will move to part VI, management and 
organization. 


1. Corporations should notify the registrar following the 
election, removal or resignation of any director, and prior 
notification of and approval from the registrar would be required 
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before the appointment of the chief executive officer or chief 
financial officer of every registered loan and trust corporation. 


Commentary: The key personalities of a corporation make a 
difference. Incorporation is granted only to individuals judged 
fit in personal and professional terms. Registration is granted 
only where the registrar is satisfied that senior management is 
able and honest. 


Information about turnover among directors and officers is 
crucial. The registrar must be informed promptly of the 
qualifications, election, removal or resignation of directors. The 
chief executive officer of a corporation and the chief financial 
officer are in a special position. Their impact on a corporation 
is so great that prior notification and approval should be sought 
from the registrar before such appointments are made. Appeal on 
the registrar's decision could be taken to the commissioner. 


2. An audit committee should be mandatory for all loan and 
trust corporations consisting of a majority of outside directors 
who are not officers or employees of the corporation. 


Commentary: All corporations should have an audit committee 
of the board of directors. The duty of the committee would not be 
pro forma but real. They would meet at least twice annually, or at 
the call of the auditor or another director, to review reports and 
transactions as required in the act or by the registrar. Outside 
directors would be in the majority on the committee and the 
auditor would also attend meetings. Minutes of meetings and 
reports to the audit committee should be available to the 
registrar. 


3. An investment committee consisting of a majority of 
outside directors of the corporation should be appointed to ensure 
appropriate standards and levels of authority for all loans and 
investments made by the corporation. 


Commentary: Similar to the audit committee, an investment 
committee of the board of directors should be required. Again, its 
functions are significant in ensuring that appropriate standards 
and approval mechanisms are in place for loans and investments. 
The standards and level of authority required for approvals should 
be made clear to the larger board of directors and to senior 
management. Because of the importance of these determinations and 
directions, the committee should be made up of a majority of 
outside directors, those who are not employees or officers of the 
corporation. 


4. The board of directors should be required to review 
specific financial data regularly to assist early detection of 
problems. 


Pa aZOe poms 


Commentary: The two committees discussed are important, but 
ultimately the responsibility for the appropriate systems and 
procedures rests with the full board of directors. As recommended 
by the 1975 select committee, the standard of care to be exercised 
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should be clearly outlined in the act and not be less than that in 
the Business Corporations Act. Indeed, the Morrison report 
indicates that courts would be unlikely to accept a lower standard. 


The board of directors must be responsible for the 
definition of levels of authority and responsibility for 
commitments and decisions of the corporation. On at least a 
quarterly basis, the board would review reports regarding matching 
of deposits and investments, defaulted or nonperforming loans, 
mortgage arrears, delinquent receivables, matching sensitivities 
showing assets and liabilities, maturities and interest 
sensitivities. 


Where a corporation has been permitted to engage in 
commercial lending, the board of directors must approve 
organizational and procedural structures to segregate the two 
aspects of the corporation's business. 


The Vice-Chairman: Thank you, Mr. Crosbie. That would 
appear to me to be an appropriate spot at which to adjourn to 
reconvene and, to the extent it is possible, I would ask the 
committee to please allow us to start on time. 


The committee recessed at 12:21 p.m. 
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The committee resumed at 2:14 p.m. in committee room l. 


PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


The Vice-Chairman: I recognize a quorum. The committee 
will come to order. 


Mr. Crosbie: Mr. Chairman, I do not know whether part V 


has been distributed. 


The Vice-Chairman: Yes, the clerk has it right now. 


Mr. Crosbie: Just to remind the committee of the order 
in which I will proceed now, having completed part VI and skipped 
Overvpartey.< liwiklleistartiwith part: Vs andy thent proceed tompar t“vi1. 


Part V, business and powers: 


1. Corporations should be obliged to make clear to their 
depositors the extent to which their moneys are insured with the 
Canada Deposit Insurance Corp. 


Inter jection. 


Mr. Crosbie: Commentary: Under the white paper, both 
loan and trust corporations would be required to receive and 
invest funds with the level of prudence and good faith associated 
with the fiduciary relationship. The white paper requires 
membership in the CDIC as a condition of registration. Depositors 
should know to what extent deposited money is insured by CDIC. It 
is only in this way that risks can be properly assessed by the 
depositing consumer. 


Funds held in excess of insured limits are often called 
guarantees, that is, guaranteed investment certificates. It 
generally means that the depositor has priority over shareholders 
where there is a shortfall. This should also be explained to the 
depositing public. 


2. Funds held in trust should be segregated from a 
corporation's funds and shown separately in financial reports. 


Commentary: Funds held in trust should be held separately 
from the funds of the corporation and they should be shown clearly 
and separately from corporate funds in financial reports. I should 
clarify that--the funds held separately from the corporation 
should be the capital as opposed to the different types of trust 
funds and estates, trusts and agencies--as opposed to trust 
deposits. The recommendation is that the funds should be accounted 
for separately from the capital of the trust company. 
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3. A prudent lender's standard should be introduced for 
mortgage lending and valuation purposes for all real estate 
lending. 


Commentary: Most loan and trust corporations establish and 
follow prudent practices in lending money on real estate, 
particularly for mortgages. Because all corporations must invest 
at least 50 per cent of their money in trustee investments, 
including first mortgages, the practices involved in real estate 
lending are often the key to corporate health. The good practices 
prevalent in the industry now are worthy of enforced emulation. 
This is why a statutory prudent lender standard will be introduced. 


A maximum of 75 per cent should be advanced on real estate 
in the form of a mortgage. As well, the value of real estate 
should be subject to rigorous conservative tests, recognizing that 
when payment is not made on a mortgage the holder may have to 
realize the security. That sobering reality is intended to 
permeate practices of real estate valuation in subsequent lending. 


The introduction of a definition of real estate value was a 
recommendation of the Morrison report, as the lack of a statutory 
definition had been exploited. 


4. Third and subsequent mortgages should be limited as 
investments for all loan and trust corporations. 


Commentary: Third mortgages do not represent the best 
security available, and they are of a different character than 
first or second mortgages. Being lucrative, they may be required 
to match deposit rates with investment rates; however, they should 
be limited within the investment portfolio of loan and trust 
corporations. Again, the emphasis is on prudent investment 
practices. 


5. The registrar should be entitled to require corporations 
to establish appraisal standards and define circumstances under 
which independent appraisals are required for real property. 


Commentary: It must be reiterated that real estate 
investment has been the backbone of loan and trust corporations; 
therefore, treatment of real estate investment is crucial. The 
value placed on real estate is usually done by appraisals 
involving site visits, as well as considerations of market, 
economic conditions, cost of realization of the security and so on. 


Rules for appraisals and appraisal standards should exist in 
every corporation. These rules should be widely known to 
corporation staff, as should be the necessary appraisal processes. 
The registrar should have power to review the rules, standards and 
processes and to direct changes where appropriate. After seeking 
the advice of the commissioner and financial advisory committee, 
the registrar could issue general guidelines and internal control 
standards so corporations and those dealing with corporations know 
what to expect. Circumstances where independent appraisal should 
be sought would be outlined. 


6. Loan and trust corporations should not be permitted to 


3 


own, directly or indirectly, real property having an aggregate 
value in excess of 10 per cent of the book value of the 
corporation's assets. 


Commentary: Most of the time, real estate is a good 
investment, but not always, certainly not in all places at all 
times. A mixed investment portfolio in real estate spreads the 
risk inherent in real estate investments. Prevention of undue 
concentration in one real estate package or project is one way to 
spread possible risks. Therefore, it is sensible to prohibit loan 
and trust corporations from owning real property with more than 10 
per cent of the assets of the loan or trust corporation. 


To ensure the 10 per cent limit is not exceeded, real estate 
purchased should be subject to competent appraisals and periodic 
reappraisal should be required. These appraisals would be on a 
gross basis, not on a net equity basis. This means the total value 
of the real estate would be considered and the value of the 
mortgage not deducted. 


7. Loan and trust corporations should be entitled to engage 
in commercial lending up to a maximum of 15 per cent of the assets 
of the corporation, with specific limits on loans to any one 
borrower or related group. Corporations engaging in commercial 
lending should segregate their commercial lending activities from 
their fiduciary functions. 


~Commentary: Commercial lending would enhance the financial 
position of many trust companies, particularly on matching deposit 
rates with investment returns. On the other hand, commercial 
lending is a field requiring certain expertise. Not all trust 
corporations have the capacity to enter this field. 


Those who have demonstrated capacity and have the 
appropriate capital base should be permitted to enter the field to 
a maximum of 15 per cent of the corporation's book value assets. 
The registrar would permit entry only when satisfied of the 
corporation's fitness to enter the field. As well, corporations 
must separate commercial lending activities from other corporate 
functions. This would prevent the inappropriate use of information 
obtained in the course of commercial lending. 


That loan or trust corporations engage in activities such as 
issuing letters of credit or guarantees has never been 
contemplated. These are banking activities, and the registrar 
should have the power to absolutely prohibit these and other 
banking activities. 


Commercial lending is short-term, less than a year. It may 
be a floating charge or in a demand note secured by inventory and 
receivables. Lending on the security of equipment leases is an 
area of commercial lending that is growing in popularity and 
interest. 


8. No corporation should be entitled to carry on any 
estates, trusts and agencies activities in Ontario until it has 
satisfied the registrar that it has the commitment, organization 
and the resources to do so on a long-term basis. 
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Commentary: Administration of estate, trust or agency 
activities is a specialized function of trust corporations. These 
activities should be assumed only on consent of the registrar. 
This is an area where invaluable advice from the commissioner and 
the financial advisory committee would result in the registrar 
issuing appropriate guidelines for the information of the 
industry. Where appropriate, regulation would also be created to 
govern the conduct of these important fiduciary relationships. 


Pant °Vil) ¢hinanctal*standards sandseoncnols: 


1. The registrar should be given authority to control 
borrowing from the public by determining the assets to be included 
in the borrowing base and the authorized borrowing multiple. 
Borrowing multiples should vary with proven experience and 
resources from a minimum of 10 times the borrowing base to a 
maximum of 25 times. 


Commentary: The borrowing base of a corporation is its 
capital resource. To receive deposits from the public, a 
corporation may take in between 10 and 25 times its capital of 
borrowing base. This is called the borrowing multiple. At present 
the minimum borrowing multiple for loan corporations is four times 
and for trust companies 12 1/2 times. For example, if a 
corporation has a borrowing base of $10 million, it would be 
permitted by the registrar to receive between $100 million and 
S225 Mil lionain deposits. 


Obviously, the calculation of the borrowing base and the 
determination of the appropriate borrowing multiple are crucial to 
corporations and to the public. What should be included in the 
capital base of a corporation for borrowing purposes should be 
strictly controlled by regulation and uniformly applicable. As 
well as industry-wide standards, the registrar should have power 
to exclude or devalue assets and investments in the borrowing base 
of a particular corporation. This is an area where advice should 
be sought from the commissioner and decisions of the registrar 
should be subject to appeal. 


Once the borrowing base is established, the borrowing 
multiple would be determined, varying between the minimum of 10 
times borrowing base to a maximum of 25 times borrowing base. The 
multiple, when set, should be a matter of public record and should 
be set as part of the registration and annual reregistration 
process. Changes in a multiple would immediately be brought to the 
attention of the board of directors. 


Multiples would increase with and in conjunction with 
increases in the capital base and with the demonstrated good 
record of the registered corporation and its ability to show 
appropriate financial and human resources. Decreases would result 
from adverse changes such as change in control, breach of 
regulations or poor business management. The decision by the 
registrar to reduce a borrowing multiple would be subject to 
appeal to the commissioner of financial institutions. 


2. The registrar should be entitled to prescribe maximum 
borrowing costs and commissions payable by a corporation from time 
to time in the light of the prevailing market conditions. 
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Commentary: If a trust or loan corporation pays excessive 
commissions or offers costly terms, it can place itself in a 
financially risky situation. Subject to appeal to the 
commissioner, the registrar must have the power to limit such 
terms or commissions to those that would be reasonable. 


Mre-(Gassidy- Does”) ‘terms “mean > raterofednterest? 


Mr. Crosbie: It would include the whole package, the 
cost of borrowing. 


Mr. Cassidy: So it would include the rates they would 
offer. 


Mri écrosiie atYes* 


Considerations that would go into the registrar's decision 
to intervene would be the going rates in the marketplace and 
factors relevant to the types of transactions and businesses 
operated. 


3. Standards for matching of interest and terms of borrowing 
and lending should be established, with the registrar given broad 
authority to require corrective action where mismatching occurs. 


Commentary: Earlier the responsibility of the board of 
directors to supervise matching in a corporation was emphasized. 
The return on investments and the rates paid on money coming in 
must be matched or a corporation will quickly find itself in a 
deficit position. 


Financial stability for loan and trust corporations is 
essential. Therefore, general standards for matching should be 
prescribed in regulations and supplemented by directives of the 
registrar, subject to appeal to the commissioner. The registrar 
should also have authority to request that specific action be 
taken to remedy mismatching. Such actions could include reduction 
of borrowing multiples or imposition of limits on certain types of 
borrowing or investments and limits in quantum for borrowing or 
lending. Internally corporations would be required to set matching 
standards, and the board of directors would be expected to review 
these at least quarterly. 


Part VIII, financial records and reports: 


1. A major restructuring of the reporting process is 
proposed for all loan and trust corporations. An experimental 
reporting system now being tested will be introduced and expanded 
in 1984 for all loan and trust corporations operating in Ontario. 
The system would show exceptions and infractions and provide an 
early warning signal for potential problems. It should be 
accompanied by audits and investigations specifically directed to 
problem areas. 


2230 ip.m: 
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Commentary: Prompt, accurate and complete information is the 
lifeblood of the regulatory process. Throughout discussion of the 
white paper there have been instances where intervention powers 
are proposed for the registrar. Without appropriate information, 
the intervention could be either too late or premature. 


Business conditions and interest rates change rapidly and a 
corporation's financial stability may also be quickly altered. 
Risks must be constantly monitored; periodic reports are 
insufficient to meet modern regulatory and business requirements. 
On a test basis an early warning monthly reporting system has been 
instituted for detection of possible business problems, statutory 
infractions or unusual trends and developments. In this way, early 
detection and rectification are possible. 


Any unusual element detected by the registrar would also be 
made known to the board of directors and auditors so that 
immediate internal steps can be taken to solve problems. The 
monitoring system will be coupled with onsite examinations, 
surprise audits and investigations. These tools will be used 
primarily with companies that have demonstrated poor internal 
capacity for resolving problems identified by the registrar. 


In the white paper a caveat is entered to the effectiveness 
of any monitoring or inspection system. It is worth repeating. ''We 
cannot absolutely stop dishonesty or fraud.'' However, high 
reporting requirements and vigilant monitoring act as considerable 
deterrents and provide an opportunity to catch those who have been 
unwisely undeterred. 


2. All loan and trust corporations should standardize their 
record-keeping and reporting. 


Commentary: The reporting and monitoring system is hampered 
when corporations report different things or when reports are 
constructed from different information, depending on the 
corporation. The result is that it is difficult to make 
appropriate peer comparisons or to collect meaningful statistics. 


It is time-consuming and laborious for the registrar's staff 
to reduce all reports to a uniform denomination. As recommended in 
the internal review, it would seem a sensible policy to move 
towards uniformity in reporting essential financial or other data. 
As well, reports should be more consistent with those of other 
regulated industries and documentation standards introduced. 


This is an area appropriate for input from the commissioner 
and financial advisory committee. In collaboration with the 
industry, external auditors and professional bodies such as the 
Canadian Institute of Chartered Accountants, uniform systems could 
be developed. These should serve the regulatory need of the 
registrar but be workable for the loan and trust industry. 


Part IX deals with enforcement-- 
Mr. Renwick: Is this the end? 


Mr. -Groosbiew Parte Mies. cthe Laat: 
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Mr. Renwick: I do not want you to think I have not found 
it enthralling. 


Mr. Crosbie: You just took my breath away. 


1. New safeguards and remedial actions are proposed where 
the additional self-policing responsibilities are not adequate to 
protect the public interest, including in particular the 
following: The investigative capacity of the ministry respecting 
financial institutions should be substantially strengthened. 


A rehabilitation capability should be created for monitoring 
and enforcing a course of action directed by the registrar with a 
view to restoring a corporation to full compliance with the act 
and regulations, all designed to achieve rehabilitation without 
the registrar taking physical possession. 


Where rehabilitation is not possible for any reason and 
taking possession is necessary, the registrar's authority should 
be strengthened and his options increased. 


Commentary: Enforcement is the culmination of the regulatory 
process which in turn is aimed at the protection of depositors' 
and public funds and the maintenance of public confidence in 
Ontario's financial institutions. Proposals in the white paper 
emphasize corporate responsibility and internal control but there 
are times and areas where external corrective action is necessary. 


Information necessary to the registrar has been discussed. 
Information may disclose a need for further investigation and 
sophisticated investigative resources must exist and be structured 
to report at a senior level in the ministry. An investigative 
group would explore potential and identified problems, report 
findings of fact and the severity of the problems. Finally, 
corrective or remedial action would be put forward. 


The registrar would be given power within the act to follow 
the remedial plans or corrective actions. The type of discretion 
in the registrar would be clearly defined. The registrar, in his 
investigative capacity, would have authority to exchange 
information with his provincial or federal counterparts or law 
enforcement agencies without breaching laws of confidentiality. In 
some instances problems are isolated and solutions quick and 
straightforward; in other cases there are concerns embracing much 
of the corporate life of the loan and trust corporation. For these 
corporations wider plans are necessary and the registrar, without 
taking possession of the corporation or taking over management, 
will be in a rehabilitative capacity vis-a-vis the corporation. 


The corporation would be assisted to full compliance under 
the act. Over time, restrictions would be modified and remedial 
action reduced as the registrar regained confidence in the 
corporation. Recovery and restoration would be the ultimate aim of 
the comprehensive course of action proposed by the registrar in 
multi-problem areas. The co-operative rehabilitation effort may 
not always be feasible; neither will it always be successful. 
There are times when the registrar must take control of the loan 
or Crust corporation. 
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For extraprovincial corporations, the registrar must seek 
co-operation of other jurisdictions in developing an appropriate 
control mechanism. However, the registrar should be able to impose 
undertakings not to sell assets of extraprovincial corporations 
and to take control of Ontario assets. In serious cases the 
registrar should be directed by order in council to take 
possession of an Ontario corporation, conduct its business and 
Eontrol-its asséars. 


Mr. T. P. Reid: I do not think that would ever happen. 


Mr. Crosbie: The registrar must then conduct the 
business and take steps to rehabilitation. The alternative is to 
wind up the corporation or allow the shareholders to wind up. 
Deficiencies would arise in this situations. 


The registrar should have access to the courts to deal with 
specific needs in rehabilitation, such as the approval of 
appointments of substitute trustees. In short, the registrar's 
flexibility in dealing with the corporation subject to 
rehabilitation should be broadened. Because not all corporations 
carrying on business in Ontario are Ontario corporations, a 
resolution of all problems in the rehabilitation area involves 
working with the federal government and provincial government with 
a view to uniform legislation. 


If a corporation carries on business in a province and has 
assets there, the province should be able to take control of these 
assets regardless of the incorporating jurisdiction of the 
corporation. Substantial penalties must be available to act as a 
deterrent for prohibited action. In particular, failure to 
disclose conflict of interest or beneficial ownership should be 
subject to fines of up to $100,000. 


l. Part X, hearings and appeals: An expedited hearing and 
appeals procedure is proposed under which the registrar should be 
entitled to direct corporations to take or refrain from taking 
specific action, and the corporation would be bound by that 
direction during the appeal process so that depositors’ money and 
the public interest would be protected until the potentially 
lengthy appeal process has run its course. 


Commentary: Modern legislative practice appropriately 
provides avenues for dispute when administrative decisions are not 
satisfactory to the parties involved. Throughout the white paper 
we have referred to decisions of the registrar being appealed to 
the commissioner of financial institutions. In some cases we have 
discussed avenues of appeal to the Lieutenant Governor in Council 
and to the courts. 


I should note that the 1976 select committee suggested 
appeals to the Commercial Registration Appeal Tribunal. This does 
not appear to be appropriate because much specialized skills and 
knowledge will be needed. The Commercial Registration Appeal 
Tribunal, which deals with car dealers, real estate brokers and so 
on, would not have the necessary background. 
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Many decisions or directions of the registrar will have 
severe consequences and considerable impact on corporations and 
individuals. There should be opportunities for the registrar's 
decisions to be reviewed at a higher level. The act, as proposed 
in the white paper, would provide for this, and during appeals no 
enforcement steps would proceed. However, the appeal process 
should never be a tool of delay for corporations that have placed 
depositors at serious risk, and immediate action is necessary and 
the power to take immediate possession and control of assets 
without a hearing, created by the 1982 legislation, would be 
retained. 


2:40, ps ms 


Where the registrar is directed by order in council to take 
control of a corporation, during the appeal process the registrar 
must have the power to direct that corporation to hold back on 
certain actions. This is the only way depositors and the public 
can be protected pending a final decision. In these cases, a 
quickly expedited hearing process is proposed. The disposal of 
court cases, however, is beyond the power of the ministry to 
control and it is inevitable that delays will occur during such 
appeals. 


2. Appeals on errors of law or fact from decisions of the 
registrar would be provided to the courts and an additional appeal 
on matters of significant business import would be available to 
the commissioner. 


Commentary: The usual hearing and appeal procedure would be 
as follows: A report outlining the issue at hand would be sent by 
the registrar to the corporation inviting informal discussion. The 
registrar could then hold a formal hearing where lawyers would 
appear, issue a directive that certain action be taken unless the 
corporation initiates a hearing, issue a directive requiring 
immediate action but setting a later hearing date to discuss 
modification or withdrawal of the directive. 


Where corporations feel the registrar has made an error of 
law or fact, an appeal lies to the courts, and compliance with the 
registrar's directives would be required unless the court relieves 
the corporation of its obligations pending the appeal. Where 
substantive business issues are in question an appeal to the 
commissioner is available. 


It is important to note that appeals to the commissioner 
will not modify existing provisions in the act giving the 
Lieutenant Governor in Council final decision-making power in 
certain instances. 


3. Where the registrar has been obliged to take possession 
of a loan or trust corporation and rehabilitation is not possible, 
then the courts would be given a new and significant role in 
determining the terms and conditions under which the registrar 
would remain in possession or the assets and undertaking would be 
sold. 


10 


Commentary: When depositors or the public are at serious 
risk because of a corporation's activities, the registrar would be 
directed to take control of the assets of a corporation. In some 
cases, the loan or trust corporation can be rehabilitated and 
econtrol*recturnea co Che COLPpoOrear. on. 


If this is impossible or if this would injure depositors, 
the registrar should be permitted to apply to the courts to get 
appropriate orders. The court could, for example, authorize 
another person to carry on the business of the corporation, 
imposing appropriate terms. The assets could be directed to be 
sold in whole or part. Interim or permanent substitute trustees 
could be appointed to deal with the fiduciary or trust business of 
the corporation. The registrar cannot stay in control of a 
corporation forever, and an orderly plan of disposition, 
supervised by the courts, is essential. 


Mr. Chairman, that is the end of the presentation on the 
white paper. 


Mr. “Chairman?” Thank®you, "Mr. Crosp7 es 


The committee this morning agreed we would complete the 
presentation uninterrupted, which we have done. If there are 
questions concerning specific sections of the white paper, this is 
an appropriate time to try to deal with as many of them as we can 
within the time remaining. 


Mr. Cassidy: I have two or three general questions. I 
have not gone back over the list of more specific things, but I 
would also like to elucidate them some time. 


First, banks and thrift institutions in the United States 
have ownership restrictions. These were proposed in the federal 
proposal, albeit only for large trust companies, and have been 
rejected. Tt -is’ like an’ article of faith. “Under*no condi-trons 1s 
the government prepared to have them. I would like some 
elucidation as to why the government has taken that view and taken 
it so adamantly. It seems the reasons offered are, first, that you 
are not so concerned about conflict of interest and, second, you 
are not so concerned about financial concentration. You have not 
really responded to the situation we have faced, which is 
essentially the abuse of power involved when one individual or a 
small group of individuals can gain access to such a lot of 
economic leverage through the control of a trust company. 


In the case of the Pocklingtons, the Rosenbergs and other 
people like that, it seems to me it just attracts people with an 
entrepreneurial bent who also, it is clear, have until recently 
considered that once they had control of a trust company, they 
found it difficult to distinguish between their resources and the 
company's resources. This is true, I suggest, even in trust 
companies that do not have the kind of problems that Seaway, Crown 
and Greymac had. 


My second question relates to this thicket, this jungle of 
regulatory officialdom that is being created. When you mentioned 
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ere Courtetat the endt' fsjusttniade atlist>-In «fact p tthe 
commissioner has a role in setting policy; the assistant deputy 
HinisterthasratedleAin poekicy prwhieh “isha ubiGg.dETicult itso 
determine, and also will control both the registrar and the 
investigative unit, who appear to communicate through the ADM 
rather than directly; the cabinet and the Lieutenant Governor in 
Council clearly have some of kind of role; the registrar is one 
step lower in the pecking order than under the current situation, 
but he obviously has an important role; then the courts will enter 
into it if the registrar actually exercises some powers. 


i thinkea botdoftthe,briefs ane«zoing .to.ask, “Why allthis 
administration?" Since my party is well known as being concerned 
about overregulation about the proliferation of bureaucracy and 
things like that-- 


MeSGIsnAl Stay louPtiacthinkgvyouslefct out #the. appeal 
tribunal. 


Mr. Cassidy: The appeal tribunal as well. I beg your 
pardon. There is the appeal tribunal and the committee of wise men 
and women from the industry. 


So my two questions relate to controlling interest and to 
the choice of such a proliferation of bureaucracy instead of 
trying to create something more streamlined and effective. 


Mr. Crosbie: I will try to deal with the two questions 
separately. On the question of control of ownership, I do not 
think there is any suggestion in the white paper that it is a 
one-sided issue. As to the arguments you make, that many people 
make and that the banks make cannot be dismissed casually, I think 
there is substance to them. 


In reviewing the white paper, all I can say is that on 
balance the conclusion reached was that the 10 per cent rule in 
the banks was not created for any of the reasons we have talked 
about; it was created to control foreign ownership. It has 
subsequently become a virtue, and there is no clear indication 
that the 10 per cent control limits in banks have made them any 
wiser in their investment practices. The loss ratio of banks right 
now is about twice the loss ratio of trust companies in this 
country and, as we all know, they have got themselves involved in 
some rather stupendous investments, which, if it were not for the 
banking mechanism of the country, might have been much more 
embarrassing than they have been. So I do not see that one can 
argue that the 10 per cent limit of itself has produced 
extraordinary results for banks. 


With regard to:the other issue on the 10 per cent control, 
we make the observation that somebody controls a company. I think 
there are very few large corporations that are run in a truly 
democratic way. In the banks, I dare say, the chief executive 
officer has an awful lot to say about how that bank runs and what 
the policies of the bank are, and in a widely held trust company I 
think the same practice would be true. 
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2:90 - Dene 


Taking all of these issues together, the conclusion was 
reached that it would be as effective--or more effective, I think 
we would have to say, because it was the choice made--to go at 
some. sort of system of controls and checks, as has been set out in 
the white paper. You can reject that, but I am sorry there is 
nothing more I can add to the argument. I Suppose it is a question 
of opinion. 


Mr. Cassidy: Taking again a leaf from the New Democratic 
Party's book in terms of regulation, I think if there is a 10 per 
cent rule and even if the trust companies remain an implement of 
the establishment--which is what they have been--none the less you 
have a bunch of owners who are watching each other. The likelihood 
of the prudent-man tests being adhered to are more likely if 
professional managers--the chief executive officer and the people 
with the management group--are exercising a lot of control than if 
buccaneering entrepreneur has control of the institution and 
issues orders. 


We saw what happened in the case of Crown Trust when a 
buccaneering entrepreneur came in and took over an institution 
which had otherwise been extremely prudently, maybe too 
cautiously, managed. None the less, in the contrast the defences 
crumbled, once a buccaneering entrepreneur came in. 


You still seem to be leaving that situation open, or the 
restriction is an outside restriction. We have tried that already 
and the registrar was proved unable to stop two or three 
buccaneering entrepreneurs coming and cutting a very wide swath 
through the financial industry in this province. 


Despite that, you are saying you still want to do it again, 
rather than ensuring a situation where there is more possibility 
that the trust company will have internal checks because the 
ownership is shared, rather than control being in the hands of one 
individual. 


Mr. Crosbie: Certainly, the white paper opts for putting 
control mechanisms in the organization as one of the techniques. 
If there were appropriate decision-making processes for approving 
loans, a single individual in the corporation should not be able 
to compel a loan to be made contrary to the provisions of the act. 
If he did and the board of directors went along with it, under our 
new provisions we would create a very substantial liability. 


Mr. Cassidy: I think we are going to have this argument 
some more, Mr. oes 


Let me ask the second question again, which is on the 
proliferation. To some extent, it almost looks as if it is the 
standard organizational ploy, which is that you work around a 
particular office if you cannot change it. Effectively, you seem 
to be working around the registrar's office with all of this kind 
of proliferation. You have argued in your comments, somewhere 
along the way, that the administrative pressures on the registrar 
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are such that you need all this other high-priced help. 


The internal review, however, argued rather to the contrary. 
It seemed to me they argued that the energies of the registrar and 
of the staff there were misplaced; they were focused on the wrong 
things. The administrative systems were not tight; there was no 
policy committee; they were not communicating adequately. 


In other words, you are saying all of these extra officers 
are needed because of the inefficiencies of the existing 
Operation, rather than beginning by running a decent ship there. 


Mr. Crosbie: I would not put that interpretation on it 
at all. I think we have said, particularly with the extremely 
heavy activities developed in the financial institutions in the 
last few years, the role, the responsibilities that were focused 
in the superintendent of insurance and the registrar became 
excessive, became more than a single person could capably handle. 


That means if you cannot do all of your job to a level that 
would be desirable and something has gone wrong, presumably it is 
because you were not putting all your efforts in the area that 
would have stopped whatever went wrong. 


In those circumstances, if you analyse what happened, 
obviously the activity must have been going on some place else. I 
do not agree that is necessarily inefficient activity in those 
areas. It just might not have been the activity that would have 
stopped the particular event that occurred. 


Part of our answer--and a substantial part of the answer, in 
our opinion--is to increase the administrative capacity of that 
division. We have done it in a number of ways; one is to split up 
the responsibilities. In the white paper we propose having an 
assistant deputy minister who would have the capacity or the 
opportunity to devote much more of his time to overseeing the 
Operation. We have the registrar and the superintendent of 
insurance, who would each be able to focus his energy on his 
particular area. 


In addition, we talked about increasing or strengthening the 
staff serving those groups. I do not think it is just a case of 
stirring up the same pot and we have the same bowl of fish when we 
are done. I think a substantial and effective change is being 
recommended. 


Mrs aCasstdy :Sipeuess 1) see tthe responsi bilities iofithe 
executive director of financial institutions resembling in large 
measure the responsibilities proposed for the ADM. The registrar's 
responsibilities resemble in large measure the responsibilities 
currently with the chief examiners. 


Mr. Crosbie: I am sorry. I did not quite follow your 
Statement. 


Mr. Cassidy: In large measure, will the proposed 
assistant deputy minister have the same responsibilities as the 
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executive directorndofeftinancial instatutions tr has.now./ 
Mr. Crosbie: Yes. 


Mry Cassidy2+lvam .notasureiwherestheainvestigative unit 
was prior to this proposal. Was it under the registrar or was it 
somewhere else? 


Mr. Thompson: The investigative unit was attached to Mr. 
Cooper's section of the ministry, the insurance side. 


Mr. Crosbie: There are changes, but basically the ADM's 
general overview is the same as the executive director's. I would 
agree with that. 


As a result of recent events, I think what has to be 
recognized here is these areas are going to require a lot more 
attention than has been devoted to them by anybody else in the 
past. 


I am not just referring to the trust company problem; I am 
referring to the problems we are having with credit unions as well 
as with insurance companies. I am also referring to the problems 
we are having with the concept of one-stop shopping in financial 
institutions, the activity at the federal level, specifically Mr. 
MacLaren's committee, and the movement in the United States and 
elsewhere in the world towards various types of integration of 
financial institutions. 


We in Ontario feel we want to have the capacity to deal with 
these issues as well. In my view, the assistant deputy minister's 
position is taking on greater importance than did the executive 
director's position. 


Mr. Cassidy: Is it normal within government that a 
particular policy area would have the separation of policy under 
the administration proposed in this particular area? Would the ADM 
ostensibly carry that policy and the commissioner be there to make 
or recommend policy? 


Is it also normal to have the kind of duplication involved 
where the ADM is meant to carry out policy, but the commissioner 
is also there to keep his or her ears open to what is happening in 
the industry, and if there have been smoking guns or other 
problems, to come weighing in and get something going? 


Mr. Crosbie: I do not think it is entirely without 
precedent, even within our ministry. The legislation establishing 
the commercial registration appeal tribunal places an obligation 
on the tribunal to report to the minister annually on policy 
recommendations. They make reports on what they have found out, as 
a result of hearing appeals over the last year, and they make 
policy recommendations to the minister. 


The tribunal is made up of a rather large panel of people 
from the private sector who would have the expertise. If the 
tribunal is hearing an automobile case, somebody from that 
industry would be brought in ito join the panel. fac 2eua 
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warranty program, then somebody from that area would be brought 
in. 


You have a somewhat similar mechanism of having a tribunal 
that is able to plug itself into the industry it is serving, not 
only to make appeal decisions but also to make a policy 
recommendation to the minister, through the experience of the 
decision-making process. 


Mr. Cassidy: That tribunal is nowhere near the intensity 
that is proposed in terms (inaudible) of the commissioner. 


Mr. Crosbie: No. Granted. 


Mr. Cassidy: What is the cost of administering and 
regulating trust and loan companies in Ontario? What have you 
budgeted for this current financial year, before having to pay all 
of the extras because of the trustees? 


Mr. Crosbie: I do not know whether Mr. Thompson can give 
a number that breaks out just the loan and trust corporations. 


Mr. Thompson: No, I cannot. 


Sap ms 


Mr. Crosbie: One of the changes we are making is to 
focus on more of a functional basis. The registrar would have his 
own inspection staff. Right now we sort of combine the inspection 
staff to do both the insurance and the loan and trust in a sort of 
combined basis. 


Mr . Cassidy: Ttywididsitake: ajfew days: to! do,it,, but. could 
we ask the ministry simply to go though the numbers and indicate 
what the cost has been, what the trends are, what you were 
spending three or four years ago and what you are spending today, 
leaving out the extraordinary costs that have been entailed with 
the Seaway and Crown Trust affairs and then what the projected 
cost budget will be for the oversight of trust companies? 


Is it possible for the ministry to also compare that with 
the cost of oversight of federal regulations, since that is the 
most closely comparable function? You cannot do it tomorrow, I 
realize that. 


Mr. Crosbie: We will do our best. Once again, I think 
the federal government has a similar problem in that it is the 
department of insurance which looks after the loan and trust end. 
Whether their budget is broken out specifically to show what they 
spend on loan and trust administration as opposed to insurance 
administration, I really do not know, but we will look and see 
what we can do for you. 


Mr. Cassidy: I have other questions, but perhaps it 
would bevtair for ‘me ito ‘yield ’and then come back tin, if that is 
appropriate. 


The Vice-Chairman: Mr. Renwick was indicating that he 
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had some questions. Is there anyone else? Mr. Renwick. 


Mr. Renwick: My irritability is verging on paranoia now. 
I have a very real reservation about walking into the trap that ny 
colleague walked into a little while ago and that is-- 


Mr. Cassidy: James, how could you say that?. 


Mt. Breithaupt: "Just’bécauseleveryonevis oure@toegersyou 
does not mean you are paranoid. 


Mr. Renwick: There has been an awful lot of snow around 
this week. 


I do not happen to have an ideological view about regulation 
but the trap is perfectly obvious that this fantastic net of 
regulation that the government has propounded allows you an 
orderly retreat to a less regulative provision and, my colleague, 
you will be able to say it is with the support of the New 
Democratic Party. 


Mr. Crosbie: Which they support. 


Mr. Renwick: The problem, fundamentally--I happen to 
think your scattergun approach has come very close to missing the 
targets. My paranoia is that I simply do not believe that the 
government can come forward with this massive regulatory exercise 
as an answer to what went wrong in the ministry in the field of 
regulation of the loan and trust corporations. 


I do not make distinctions about people in the financial 
community. They have skills and abilities and they are part of the 
vitality of the world. There is nothing that says that an 
entrepreneur cannot run a trust company or that some other people 
should run trust companies and the entrepreneurs should sell moose 
pasture. It just does not work that way. So I am mot making any 
judgements about anybody in anything with respect to whether they 
did or did not do anything wrong in either the criminal law sense 
or in the sense of commercial fraud or in the field of offences 
against the regulations of the statute. 


I am immensely concerned to find out what went wrong, and 
again, I am not interested in finding anybody who made a mistake 
or who should be pilloried about it. 


You had a regulatory system in this Loan and Trust 
Corporations Act, which has been in existence since 1973 and much 
earlier than that. What went wrong and what was the vacuum in the 
statute that you felt required the action which you took? 


I am not talking about the statute that was introduced in 
December, because I am still of the view that if the regulatory 
system that was mirrored in this statute had been effectively 
administered, there would not be the need now to come forward with 
this blanket regulatory system which will, unless I am advised 
otherwise, for practical purposes throttle the loan and trust 
business in the province and will do much more harm than good in 
the long run. 
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The reason I feel that is because no one has told me what 
went wrong. Something must have gone wrong if we have a white 
paper and a three-and-a-half-hour presentation on the regulations 
and on all the avenues that have now got to be covered. Is this 
committee ever going to know what went wrong? 


Mr. Crosbie: With respect, Mr. Renwick, I thought the 
documentation that was filed in the House substantially 
demonstrated what went wrong. I thought the Morrison report 
clearly demonstrated what when wrong. 


Mr. Renwick: The Morrison report has an immense number 
of assumptions that certain judgements were wrong. If you want to 
tell me which judgemental calls went wrong and you could not deal 
with, I would like to know what they are. Value of real estate is 
a judgemental call ultimately. 


Mr... Grosbie:w Yes. 


Mr. Renwick: You did not agree with the judgemental call 
that was made. I do not happen to believe at this point that we 
were dealing with some kind of scam. Whether we were is not my 
concern. Somehow or other, something triggered the ministry off to 
say this act and the regulations under it are inadequate. 


What, by chapter and verse, is wrong with the present 
system, before we launch into this overall scheme to redo the 
whole of the loan and trust corporation world? 


I find it difficult to read in the white paper that you are 
not interested in restructuring the industry, yet you put before 
us this immense presentation. I wish the minister was here, since 
he is the responsible person as far as our parliamentary system is 
concerned. In fact, the net effect of what you are doing will 
restructure the system into a straitjacket--being aware of the 
trap I am walking into, I should say it will restructure the 
system in such a way as to almost put a straitjacket on it. 


It is not a question of the short term, as set out, about 
the figures. It is a question of the longer term, the movement of 
the industry into the financial intermediary position. 


The provision of money for mortgages is a dramatic growth. 
It is not a decrease from whatever the percentages are, 64 per 
cent of the residential market down to 54 per cent because of the 
Bank Act. The dramatic part about it is that in the 10 preceding 
years to the date you say it went from about 12 per cent to 65 per 
eent: 


Naturally you are going to get a reaction. The banks will 
scream to high heaven, and they did, because they were being done 
out of a lucrative part of the financial intermediary business. 


The social value of people being able, with security, to 
deposit their money and the social value of the use to which that 
money was put in terms of providing the funds for mortgage 
purposes, let alone all the other ancillary things that have been 
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developed by trust companies but are basically still fringe 
operations, may have great areas of expansion. 


3: LOwpo ms 


Was there any failure by the regulatory authorities within 
the Ministry of Consumer and Commercial Relations under the 
existing act? 

Mr. Crosbie: When you say "any failure," there are 
obviously powers which, had fact situations been interpreted 
differently at an earlier stage, might have been handled 
differently. It would have been possible to handle them 
differently. 


As came out in the Morrison report, I think there was a very 
considerable amount of camouflage involved in the whole process. 
This was not an easy situation to analyse and assess. 


I think, too--and this is one of the aspects of this matter 
which I think has to be taken into account--that prior to this 
event we had a fairly long period of time when the administration 
of loan and trust corporations functioned quite smoothly. I think 
you may get into a mind-set, if I may put it in that way, or a 
pattern of doing business and carrying out inspections where you 
have traditionally been able to take an appraisal report. If it is 
there and you read it and it says all the right things, you can 
accept it at its face value. 


We have not spent a lot of time trying to determine whether 
or not that particular appraisal was a fraud. The point I am 
making is that when we came into 1982, we did so with audit 
reports from an internationally renowned company--from two of 
these companies--which, in effect, certified that the companies 
complied with the act in all the terms that we have reviewed in 
the last few days. 


Our people became aware of certain problems. They were not 
satisfied and began a series of investigations and efforts to 
apply various provisions in the act, not all of which were capable 
of forestalling all the activities we were trying to deal with. 


We were working in conjunction with the federal government 
to try to establish this question of values. We were quite 
literally in the midst of trying to set up the joint task force to 
review five companies--you will recall two of them were 
federal--when the major activity, the Cadillac Fairview deal, came 
through. That, on top of other things, created a large change in 
circumstances and this is where you get into the question of value. 


If you do an analysis and make certain assumptions about 
value--and this had to be done--and if you make certain 
assumptions about the lack of value and, therefore, the overvalue 
of mortgages, and apply that analysis to your rules about 
borrowing base and about the capital available and about 
requirements on liquidity-- 


Mr. Renwick: I do not have a problem with that. 


ide, 


Mr. Crosbie: --you reach a conclusion, as was done here, 
that these companies did not have an economic base on which they 
could continue in business. 


Mr. Renwick: Let me try to phrase my question a little 
bit differently. I am not suggesting for a moment that there are 
not statutory changes--and I am talking about statutory 
changes--that have to be made. The select committee report 
mirrored some of them. The events of the last while have indicated 
clearly other statutory changes, that is, objective requirements 
that a person outside can assess and deal with through the 
administration. 


I am talking about the regulatory scheme envisaged by the 
white paper, not about the statutory changes. The regulatory 
scheme, the oversight, that activity. 


Are you saying to me that in the light of the experience 
which you have had and with an increased staff directed towards 
the kind of problems you have seen and the present regulatory 
framework, you could not accomplish what you want to do, namely to 
protect the various public interests that are involved in this 
business? Do you need any further elaboration of the regulatory 
scheme? 


Mr. Crosbie: Over the existing act? 

Mr. Renwick: Yes. 

Mr. Crosbie: We are saying yes. 

Mr. Renwick: I know you are saying yes. I am asking why. 


You see, I am not interested in finding a scapegoat for the 
game. People do have new situations thrust upon them. They do not 
have adequate staff to deal with it or, as you say, they have a 
mindset that the world is all orderly and there is nothing urgent 
about what is going on. You get into all those routines. 


But now you have had that experience. The existing statute 
was related, so far as I know, only to a small, limited number of 
companies in the loan and trust corporation field. If I am wrong I 
want to be corrected on that; if this is rife throughout the trust 
business, we had better know it now. If in fact you are dealing 
with a small number of companies that, either because they were 
new to the loan and trust world by being recent incorporations or 
because they had changed hands in ways that turned out to be 
inimical, in your view, to the public interest, is the existing 
regulatory scheme not sufficient to monitor the trust industry? 


Given that the word ''trust'' is there and that there are 
principles and rules to be enforced with respect to the character 
and competence of people who own the companies, with respect to 
the sources of their funds or with respect to the network of 
subsidiary and affiliated companies, are there not statutory 
changes that, coupled with whatever expansion is required of the 
existing legislation and separation of the function of the 


20 
registrar from the superintendent, would in themselves be adequate? 


I keep reading the regulatory system. It seems to me to be 
quite comprehensive. It seems to me to have a lot of authority 
behind it. It seems to me to indicate that an up-to-date, 
competent staff knowledgeable about the world could oversee the 
business--coupled with statutory changes, which I believe are 
necessary. Would that not be a much better approach? 


On the other hand, you are saying to us, "We must establish 
not only what is," as my colleague says, "a most elaborate 
structural regulatory framework, but also very detailed and very 
specific regulations." It seems to me you are creating some kind 
of albatross, which is not going to achieve what you want. Some 
smart expert accountants, lawyers, conveyancers, appraisers and so 
on can quite legitimately find their way through it, because the 
rules will be so complicated that only experts will know. 


Mr. Crosbie: I think this is always the curse of any 
legislation. You either make it simple and straightforward and 
leave the loopholes of omission, or you try to plug all the 
loopholes and make it so complicated it is difficult to administer 
or understand. I did not see that what we were proposing to do 
here should be interpreted as a morass of regulation. 


OE 20206 Ue 


As you were forming your question I was on the verge of 
saying, "Yes, I think I can do exactly what you are saying." What 
we have attempted to do--and perhaps this is where the 
presentation of the white paper creates a sense of greater change 
than is actually there--we have talked, as this document did, 
about the need in many places to codify things and make clear what 
the rules are. We have talked about creating a new appeal process, 
not to make the situation more difficult for people, but to have a 
fairer administration of it so that the registrar is not acting 
unilaterally and arbitrarily. His judgement can be tested, as 
maybe it should be in many situations. 


The type of information that forms a plethora of detail in 
here is information we are told, in talking to many of the people 
in the trust industry, they would have no trouble providing. It is 
not going to cause a morass. I am not for a moment going to 
Suggest there are not some provisions in here that on more mature 
consideration and having the benefit of the views of other people 
might not very well be discarded or changed substantially. 


Mr. Renwick: That was the trap I was referring to. You 
would be able to say, "with the support of the New Democratic 
Party. 


Mr. Crosbie: I think we are both going to the same goal. 
Certainly, I am not trying to set up a type of organization that 
cannot be administered. That would be totally counterproductive. 


I mentioned in my earlier comments, and I sincerely ask you 
to consider this problem, the balance needed to set up a system we 
as regulators are required to administer so we do not immediately 
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get crucified: "You left a loophole there. Why did you not fill 
that? Why did you not inspect that?'' You have been very kind in 
saying you are not out headhunting to lay the blame on a 
particular doorstep, but the inevitable question is, "Why did it 
happen?'' If something goes wrong, usually there is a cause. There 
is a tendency to say, "Let us stop that from happening again," and 
to try to correct the loophole or whatever it is that led to the 
cal. 


What we thought we were doing here, quite frankly--and much 
of it may appear as excessive legislation, but a lot of it, as I 
think you will appreciate, was asking or requiring the trust 
industry itself to establish internal management rules. For 
instance, if we are going to say there should be an audit 
committee, there should be an investment committee in a 
corporation that is handling trust funds, the obvious question 
that usually gets thrown at us is, "If you have made it a 
requirement, how are you going to know it has been done?" 


If we say, "We are not going to set up an inspection 
process. We do not want that kind of regulatory control," we are 
immediately accused of being irresponsible, but if you are going 
to make requirements in the act, then surely you must know whether 


they are being complied with. 


That is the trick. Where do you get that balance between the 
type of statutory requirement that is self-enforcing and the kind 
that requires the intervention of some sort of inspector or some 
other person to certify to or satisfy the public or the government 
that it is being complied with? If people can show us a way of 
doing that and simplifying this process, I would be glad to have 
any recommendation they can make. It has certainly never been my 
goal to set up an empire of regulations that are impossible to 
administer. 


MeevRenwick: team fromeMissouri .#Litry Mot.tolbevan 
antiquarian around here, but at the risk of referring to it again, 
the present act with the statutory improvements that were in the 
select committee's report and with certain other statutory 
improvements, perhaps a little bit of tightening up of the 
examination and reporting procedures and of the guts of the whole 
thing, an adequate and competent staff, would be quite sufficient. 


Mrs Crosbie: «I1'do not> know that™wevare’ that far apart 
really. What we have done here is what you are asking for. 


Mr. Renwick: How many trust companies are registered in 


Ontario to do business? 
Mrs.’ Thompsons! ‘Abouts90: 


Mr. Renwick: That is right, 90 companies. I agree and I 
have always thought it was the understanding that it was important 
to deal with the incorporation of Ontario companies, but if you 
were registered to do business here, it did not matter where the 
hell you were incorporated, you abided by all the rules. I thought 
that was a simple rule, subject to the limitation of the 
monstitution, which is not all that great. 
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Unless you are telling me this was the tip of the iceberg 
and that the appraisal methods and business-decision methods used 
in these 90 odd companies amounted to a general deterioration in 
the trust industry of the 90 companies, then I can look at a 
totally fresh approach. 


If you are talking about five companies in Ontario for which 
you have responsibility--even though two of them are outside and 
three of them are trust companies--and that they created the 
problems with which you were faced, then surely in light of that, 
we should not be asked to do a total overhaul of the regulatory 
scheme of this kind of business. 


I think itsisesYoutcan Ssaystheretare aalotwoiswords+Dut. Dot 
much substance, but I read it as an immensely overreaching 
regulatory process that you were setting up. 


Mr. Crosbie: I would not call it many words without much 
substance, but I would say there is a lot of substance here which 
I do not think has the same regulatory mesh or network or 
complexity that you are suggesting. 


To deal with your other question, because I do not think we 
should leave it hanging, we are not talking in terms of the tip of 
the iceberg. There are other companies we have had problems with 
and we have been dealing with them. But by and large the trust 
industry is well managed and well run and does not cause serious 
problems. 


Mr. Renwick: These are the ones which are the focus of a 
lot of attention and there are probably another half dozen, at 
least from what I read in the papers. There are various agreements 
that have had to be entered into with respect to five-year 
management agreements and so on with respect to the one in London 
and so on. 


The Vice-Chairman: If I may interject at this point, 
based on your comments, Mr. Renwick, it is my understanding that 
this committee, on reviewing this white paper, may well have 
recommendations following along the line of your very comments. 


Inter jection. 


The Vice-Chairman: I am saying it could. The intent of 
this process is to get that sort of input. That is why we will be 
hearing from other areas. 


Mr. Renwick: I can say with great respect that the day 
we become the government, I would hate to have this elaborate 
organization to operate. 


Mr. Hennessy: Don't hold your breath. 
Mr. Gillies: I would like to get Mr. Cassidy to repeat 
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Mr. Renwick s comment about overregulation so I can frame the 
Hansard. 
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Moz OTe *Pechei de liethinkawhateMns(Croshbbtetjust: saidagoes 
to the heart of what Mr. Renwick was saying. If there are another 
five or six with which you are experiencing difficulty, what in 
effect you are telling us is that you are able, under present 
legislation, to deal with those, presumably satisfactorily. 


Or are you telling us we are back to, "Everybody is a nice 
guy in this business. We are all nice people together and moral 
suasion has won the day. These five or six that might have some 
difficulty are agreeable to the implications of the registrar and 
everything is fine''? 


Mery Crosbie ol-cansanswereithat intthisawaye (Mnvoread? I 
think with most regulatory legislation, whether you want to talk 
about the Criminal Code or anything else, you are writing it for 
five per cent of the population, whether you are talking about the 
population at large or the loan and trust industry. The fact that 
the rest of the trust industry is not causing problems is not 
because we can regulate them under this act. I think it is because 
most of them would conduct themselves that way whether there was 
Bneacrtoranoc. 


seoOop im. 


Where we have problems, what we see is that any of those 
companies operating under the present act might run into some of 
the problems again that we incurred here if there is not some 
improvement in the control mechanism. This might never happen 
again--I should not say never; that is putting it badly--but we 
could go for quite a number of years with nothing similar 
happening again. 


Mr. Renwick: Every 10 years. 


Mr. Crosbie: Right, and you could tend to say, "Well, 
you really did not need to amend the legislation." If we did 
nothing, conceivably we could go for another 10 years without 
another major issue. Would that be evidence that the present act 
is adequate, or is it a reflection of the general standard of 
conduct of the people in the business? 


What we were concerned with is what was demonstrated to us, 
that under given circumstances rather substantial sums of money 
were made available for purposes which were never the intent of 
the Loan and Trust Corporations Act. 


Mr. Renwick: I am extremely worried about overkill. 


Mr. Crosbie: I think that is what the 1969 commission 
said too. You do not completely rewrite the legislation to deal 
with a few bad eggs. I am concerned about that myself. 


Mr. Renwick: Leaving aside good eggs or bad eggs in this 
situation, the way you expressed it at the beginning is that 
regulatory bodies get a little myopic in the world in which they 
are living and you do not necessarily spot it in the day-to-day 
flow of demands of work. I happen to think it is possible for the 
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government to put together a first-class regulatory organization 
within the existing framework, coupled with effective, positive, 
objective statutory changes, which will not be unacceptable to 
either the depositors in the province or the people who want to 
borrow money for housing purposes by way of mortgage. 


Mr. Crosbie: I could not agree more with the goal. That 
is what I would hope would come out of this. If the deliberations 
of this committee can cut off what are seen to be excesses of 
regulatory power and point to a better way of doing it, I would be 
very pleased to hear it. 


Mr. Renwick: That is why I am anxious to see the 
information with respect to the memorandum, which we got in 1974, 
about the structure of the registrar's office and which we 
commented upon, and the structure as it was on the date on which 
you said you started into a year where these problems became 
evident and it was beyond the capacity of the staff to deal 
adequately with the onset of new problems. 


That is important, because if there had been little, if any, 
change, then you have to look at the restructuring of the 
registrar's branch as a key rather than the minutiae of 
regulations or, the fashionable view of the day, not even 
regulations, first guidelines and then the guidelines become 
regulations and then somewhere down the line nobody can understand 
any of them. 


Mr. Crosbie: I agree. 


Mr. MacQuarrie: I was going to make the observation 
that, like Mr. Renwick, I tend to be a bit concerned about 
overkill in terms of imposing a lot of additional regulatory 
powers. At the same time, as we sift through the white paper, we 
can address these things specifically. I just wonder if now is the 
time to be going back and forth with this. 


Mr. Gillies: Mr. Chairman, I was going to make a fairly 
specific point. I am wondering if Mr. MacQuarrie is not right. 
Where are we? 


The Vice-Chairman: That was my plan. Mr. Cassidy had 
indicated he had some questions dealing with specific sections. In 
the time remaining, I would like to go through the various 
sections and at least try to get some reasonable coverage, to the 
extent we can, of these sections, if that meets with the 
committee's approval. 


Mr. Gillies: Fine. That being the case then my questions 
are about financial standards and controls-- 


The Vice-Chairman: I was going to ask if there are any 
questions that immediately come to mind arising out of part I that 
was presented today. 


Mr. Cassidy: I have a final comment relating to that 
earlier point because I think it is germane in that it relates to 
this question of regulation, on the one hand, and, on the other 
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hand, to the decision not to recommend any restrictions of 
ownership to correspond to the banks. Was it the staff in your 
study of policy who arrived at the conclusion that no restrictions 
of ownership were desirable, or was that a given as a consequence 
of the government's political decision? 


Mr. Crosbie: No, it was very carefully canvassed. We did 
not start off from that point of view. We looked at the pros and 
cons. These issues were discussed at policy level in government. 


Mr. Cassidy: I suggest you can either have ownership 
restrictions and less regulation, or leave the Rosenbergs and 
their ilk to control trust companies and have the amount of 
regulation that is proposed. In other words, the two are to some 
extent interdependent. 


I want to say to your colleagues, Mr. Chairman, that in 
effect they are caught between the devil and the deep blue sea. 
Either they have the amount of regulation that would normally be 
repugnant to them as Conservatives, or they have to take steps to 
prevent the likes of Harold Jackman controlling Victoria and Grey 
and the other people who have their hands on large chunks of 
economic power and who also are very close to the Conservative 
rar ty; 


The Vice-Chairman: Perhaps, Mr. Cassidy, we might deal 
with limitations on ownership under the appropriate section within 
the white paper. It is dealt with there. 


Mr. Cassidy: Thisyvis the only.explanation, I»canssee why 
Conservatives are suggesting more regulation. 


The Vice-Chairman: I will allow some questions on 
ownership as we proceed. 


Inter jections. 


The Vice-Chairman: Order, please. I have not had to 
hammer the gavel before. Do we have any questions arising out of 
the overview, that is, part I? 


Mr. Renwick: At some point, the whole restructuring of 
part I will come up. Much as I admire the deputy and his capacity 
for finding common ground between him and me on these matters, I 
would like to refer to item 5 of part I, "The registrar of loan 
and trust corporations should be given much broader and more 
far-reaching regulatory powers." 


The rest of the fan of the new structure is involved with 
giving him the capacity to exercise those regulatory powers with 
assistance from the deputy minister and the investigative unit and 
so on. The general comment I made fastens upon part I, and 
particularly upon the question of item 5. I do not have at this 
point any further comment on part I because that to me begs the 
question. The question deals with going through the other parts of 
the overview, starting with the more specific matters related to 
the actual nuts and bolts of the loan and trust incorporation 
procedures and so on. 
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Mr. Crosbie: Could I raise a question? It goes in part 
to that and to your experience on the 1975 select committee. 


As I understand it, that committee opted for a system where 
when you qualify, you are in as a full-fledged company. What is 
being proposed here is based on the concept that our experience 
has shown that people come into this industry with a relatively 
small amount of experience. They may start as a loan corporation 
or they may incorporate themselves as a trust corporation. They 
may have been a real estate corporation before and they do not 
really have the skills. 


This led us to the conclusion that the safer approach was to 
have some system whereby, as people demonstrated their capacity, 
you could allow them to increase their borrowing powers and 
borrowing ratio, and eventually move into a trust situation and 
then a full-blown or full service trust corporation. 


3:40 p.m. 


If I read the select committee report correctly, it 
preferred that when you become a trust company, you are a trust 
company and have all the powers of a trust company. If one rejects 
the concept that we do not have the sort of incremental growth of 
companies with a concomitant sort of supervision in which the 
registrar would be very much involved, then a lot of the 
regulatory process goes with it. I just mention this because I 
think it is an important aspect of it. 


Mr. Renwick: Since you addressed that question, I will 
make a brief comment about it because I noticed the gradualism you 
were speaking about in here. I think the select committee at that 
time was aware of the fact it was pretty traditional trust 
companies that were moving into the financial intermediary 
business in a much more extensive way. 


Mr. Crosbie: They were really coming the other way. 


Mr. Renwick: Yes, and I think the gut question of it is 
that here we are saying very specifically by statute that the 
trust company is not borrowing money when I walk in and put $100 
into an account. I am turning that money over to it as trustee for 
me. I am (inaudible) trust and the beneficiary of that trust. That 
is a hard concept for people to understand. 


We then say that as trustee you cannot profit from your 
office, so we give them the statutory authority to keep the 
spread, on condition that they protect me in their duty as 
trustee. We say to them, "You can take my money and you can do 
with it as you want and keep the difference." That is the guts of 
it. But you are a trustee, and it does not matter whether you are 
a depositor or a guaranteed investment certificate person, and you 
have the name "trust." 


If the state of the industry has come to the position that 
they are not entitled to use the name "trust," are we not better 
to scrap the name "trust" and not kid anybody about it and just 
simply treat them as acceptance companies, loan companies or 
whatever you want to call them? 


rae | 


On the other part we were impressed by the gradual 
withdrawal of the trust industry from the actual administration of 
estates of living persons and deceased persons, unless you happen 
to be extremely wealthy. We tried to indicate it was important 
that there be the traditional facility of a trust company. If a 
guy dies leaving a house, some group insurance, a pension plan, a 
few dollars, a summer cottage, a snowmobile and a boat and you add 
it all up, it may come to $400,000 or $500,000. When the guy was 
alive he did not think he was worth that. 


But you cannot get, to my knowledge, a trust company that is 
interested in administering that, and we tried to make a very 
specific recommendation that it should be looked at. We were 
thinking of it traditionally and that the sooner a trust company 
got into the whole range of business, the sooner it justified the 
use of the term "'trust.'' They had the estates agency business to 
handle and they had the privilege of keeping the spread with trust 
funds on it. We felt in a sense that anybody in the business had 
to come in with a plan to reach that goal and that he could not 
just come in and be the financial intermediary, because all that 
meant was that you got access to an inventory of money, which is 
always of immense attraction. 


When you were reading this, I was a little bit concerned 
that somehow or other they really had to prove it before they 
could get into the estates agency business, because a hell of a 
lot of them would prefer never to be in that business, and I do 
not know who the hell is going to do it. 


Mr. Crosbie: In your report I know you did recommend 
that there be a further study of the estates, trusts and agencies 
because, as is pointed out in that report and as is very true 
today, the estates, trusts and agencies side of a trust 
corporation is probably cross-subsidized by the financial side of 
it. It seems to indicate the fees and charges for administering 
trusts have not kept pace with other costs. Obviously, this is one 
of the difficulties. I think there is still a very great need for 
trust companies for this purpose. 


In terms of restructuring the industry, when this term was 
used in the federal white paper, it was talking about eliminating 
this trust relationship and reducing it all to a debtor-creditor 
relationship. Such a restructuring would abolish this legal 
fiction we have created in the province which, in part, we have to 
have to maintain our constitutional right to be in the field. 


Mr. Renwick: Not only that, there is more to it than 
that. You have created in the minds of the public the sense of the 
Permetrusts | 


Mr. Crosbie: Oh, I know. I agree. But that has been the 
fault-- 


MrunRenwick:yItlis' historic It"ts not a VegalP“fiction. 
I know what you mean. 
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Mr. Crosbie: I was getting back to your observation 
about when people put money on deposit in a trust company, they do 
not understand that they become the beneficiary of a trust. 


Mr. Renwick: But they do know there is something extra 
special about the company. 


fir, Glospics Ul. Ves. 


Mr. Renwick: They may not know the sense; they may not 
distinguish between-- 


The Vice-Chairman: If I may, gentlemen. I appreciate the 
flow of information going on here, but our time is getting 
somewhat short, and I know there are some questions arising out of 
the other sections. If I may say at this time, try to deal with 
then. 


Mr. Cassidy:.My comment Ts extraordinarily prcret. 'r.om 
listening to the deputy minister, I gather it is envisaged trust 
company legislation would see to the possibility that a trust 
company might never actually offer traditional trust business. 


Mr. Crosbie: We are concerned about the opposite. We are 
concerned about the same thing Mr. Renwick mentioned. 


Mrs. Cassicy: "Ihen the recietrar, Could Keep ance uer 
company from ever doing traditional trust business on the grounds 
he felt it never was at the point where it was grown up enough to 
GO: iste, 


Mr. Crosbie: The white paper says a company starting up 
today would start up as a loan corporation. 


Mr. Cassidy: Yes. 


Mr. Crosbie: You would not be allowed to hang up a 
shingle saying “trust company" until you were a trust company. 


Mr. Cassidy: Does that mean offering trust-- 


Mr... Crosbie:, Trust services. 


Mrs (Cagis 1d¥,:" Lr ust (services. 


Mr. Crosbie: Fiduciary services. 


Mr. Cassidy: In addition to simply holding deposits in 
trust? 


Mr. Crosbie: Yes, because a loan corporation holds 
deposits. It does not hold them in trust. The papers and the 
public do not read the fine print to make the distinction. We are 
concerned with companies that hang a shingle saying they are a 
trust company and they may be only nominal trust services. I think 
this issue should be addressed by this committee. 


Ay 


Mr. Cassidy: Mr. Chairman, I can see there is not much 
time, but I want to raise another point that keeps coming up. 


It was argued quite strongly that the registrar did not 
exercise powers under sections 153 and 154 of the existing act 
because the company might fight back or because it would take too 
long. There were a number of things put forward. I never quite 
understood the argument for the registrar failing to indicate to 
the companies that the actions taken would be made public. The 
simple action of publicizing the names of some companies in a 
month-to-month registration would probably have been the single 
most potent weapon available to stop the kind of abuses of powers 
that took place, and it was never used. I believe the act is 
Se vLentson what «Lt did not say. svou ,.could. butcit sid nat essay you 
could not either. 


In the recent experience, if the registrar held back from 
taking action on the grounds that once word of those actions 
leaked out, it would impair confidence in those companies and 
therefore harm them and put them out of business, is that argument 
not equally cogent with respect to such things as reducing the 
multiple for a company or moving in all the other ways put forward 
here, short of actually moving in and taking the place over? 


2250) p.m. 


Mr. Crosbie: I would like to make a brief comment and 
Poen ask the, registrar. Co comment on it. I think it is a fair 
observation that as a general practice when we find a trust or 
moan. corporat Lton vin ditticulty,-our- tirst' modesor oOperacion 71s* not 
to take an ad out in the paper and try to embarrass them into 
order. The very fact they are deposit-taking organizations makes 
nem Sensitive, .as you, said," to that sort’ of" publicity, 


What we try to do is work with them. It may be they got 
offside through some inadvertence or some minor mismanagement or 
something of that order and with proper co-operation we can work 
i OU. 


Perhaps, Mr. Thompson, you would care to comment on some of 
your experience around this question. 


Mr. Breithaupt: Could you comment on the multiple scene 
and the reduction--to the effect, as I understand it, that you 
would not likely reduce the multiple, you would require more 
capital or the subordinate-- 


Mr. Crosbie: No, we could not reduce the multiple under 
the legislation prior to December 1982, and that was one of the 
problems. 


Mr Gaseiuy-. ts 1l proposed cClac, aly OF Ger S wilh t espect 
to the multiple would be made public or would they be made public 
only if the company chooses to appeal? Or will appeals be held in 
camera? 


Ms. Parrish: The borrowing multiple would be on the 
registry of the company. 
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Mr. "Cassidy: ?Thateis not the’ same." You-Can+ charge thaey 
but people may not know unless someone happens to be very smart or 
very lucky and finds out. I am thinking of the securities 
commission; when it exercises a similar type of action it makes it 
public. 


Mr. Crosbie: On the other hand, because of their 
borrowing situation, some of the banks are operating at a 
substantially reduced multiple to what they had a few years ago. 
Should they be posting that in the lobby of the bank? "We are now 
operating on such and such a multiple because of our financial 
positions, 


Mr. Cassidy: Is the financial press informed if a bank's 
multiple is reduced? 


Mr. Crosbie: No. What I am saying is that they are 
operating. I did not say it was reduced. They have a range and 
they find--for example, a trust company might be authorized to 
operate at a 20-time multiple. If it is properly run and gets into 
difficulty, it may find it has to drop back and operate at a lower 
multiple because of the nature of the investments in the 
conservative investment process. 


Mr. Cassidy:.7That. is, a.management, decision. 


Mr. Crosbie: Quite so, but if they are incapable of 
operating at their maximum multiple, it may very well be a 
reflection of their financial stability. 


Mr. Cassidy: We are talking about when a regulator steps 
in“and”says,"°"T) am‘going® toveut- your: multiple from.20 to 15.7 


Mr. Crosbie: The short answer is that the legislation 
does not contemplate that being posted publicly. It is probably an 
obscure public record. 


Mr. Cassidy: 1, see. Does the legislation contemplate 
that any other orders to the company should be made public, or 
that they would also be matters of either no public record or 
obscure public record? 


Mr. Crosbie: Murray, do you want to comment on this? 


Mr. Thompson: Yes, I want to go back to the thing. There 
was no power for the registrar to affix terms or conditions to an 
Ontario incorporated company. Notwithstanding that, we did have 
these companies on short-term licences. That fact is contained in 
the register, which is a public document. It was disclosed in the 
press. There are now companies with terms and conditions. Anybody 
wishing to know that, it is there. They can come and see the 
register. 


Should we go one step further and publish this fact? I do 
not know. That is something this committee may well consider, but 
there are companies now with terms and conditions on their 
licences. There are companies with short-term licences. These 
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companies were on short-term licences; that was published and 
known. I do not know what we should do to enhance that in the mind 
of the public or whether the public will adequately read it. 


With respect to exercising powers, can we cut the multiple? 
The federal government had the power to cut the multiple on one of 
these companies; it did it, and they immediately overborrowed by 
evOSnTEbion +sALb: lAsayt6ueof that is; “You have. €o°give* us -the 
tools to do the job." The tools are enforcement mechanisms to do 
ve. 


We are trying to operate in two worlds and we are trying to 
give a balance on this situation. We will never be able to put in 
a regulatory scheme that is going to be foolproof or perfect for 
those who want to break it. On the other hand, we are trying to 
balance that. Many of the companies operating do not need that 
regulatory scheme. They will operate with such prudence and care 
that we could not write it all down. 


Mr. Cassidy: I do not think you have answered my 
question. There were powers which related to recommendations to 
the Lieutenant Governor in Council and they were not used. 


Mr. Thompson: If you will allow me, I am telling you 
they were used. They were used at the risk of saying that a civil 
servant used powers he did not have. Everybody knows what that can 
bring. However, let us go on. 


We got the legislation. The legislation was given to us. The 
power we had to intervene in this company was to sit and wait 
until it reached a point where there was a deficiency of assets 
Over its liabilities to the public. Legislation was brought in to 
change that test. 


We were cognizant of the same legislation at the federal 
level being used with the Cardinal Insurance Co. The Cardinal 
Insurance Co. one was fought in the courts for 10 months from the 
date of the administrative order until the final order of the 
Supreme Court of Canada. You may be able to do that with an 
insurance company, but how can you do that with a deposit-taking 
institution where people are putting in their pay cheques and 
depending on cheques to be issued for their rent and things like 
Enacirerte TFs impossible. Wt! sian intolerable situation: 


I refer you to the December 21 legislation. It was carefully 
pramed>+ TtPasked*“""“Is “there -a’state of affairs that could be 
prejudicial to the public interest?" That was the power that was 
given and that was the power that was used. 


Mr. Cassidy: I still have not had an answer to my 
question. I think we can get an answer to it. The question was-- 


Mc Thompson: +l do not mind. Keep going. 


Mr. Gassidy: The'iquestion was’ that, given the failure to 
use those powers that existed before December 1982-- 


oy 


The Vice-Chairman: With respect, Mr. Cassidy, I clearly 
heard Mr. Thompson say he did. 


Mr...Cassidy; No, be did not. He said the Cardinal 
Insurance thing indicated the whole thing might get caught up in 
the courts and that might affect the depositors. The consequence 
was that hundreds of millions more dollars went down the drain in 
the-- 


Inter jections. 
The Vice-Chairman: With respect-- 


Mr. Cassidy: I am simply asking the question, have you 
thought through that question of fear of action, despite all the 
extra regulation you are putting in, along the same lines that led 
the regulators to hold back prior to December 1982? 


Mr. Crosbie: I would like to come to that a bit 
indirectly. In rewriting these powers, I hope we can come to a 
process which is not quite as--archaic is the wrong word, but we 
are working with legislation that is fairly old. The way the 
sections interrelate are not the best. You do not have a smooth 
continuum of power where you just need a little here and you have 
all you need at the other end. We have considered and talked about 
this issue of using publicity as a tool in controlling a financial 
institution. 


Nothing is specifically incorporated into the white paper 
except various provisions where, instead of going on the street 
with the information, you go to the shareholders or the board of 
directors. You go to the people whose reputation and, perhaps, 
their own economic salvation is being put on the line by some of 
the other provisions we were talking about introducing. We go to 
them and say, ''Here is the problem that has to be cleared up." 


4 p.m. 


We think that was preferable. If the aim is to salvage or 
rehabilitate a company, not destroy it, then we should avoid the 
public advertising of faults which are correctible. If the intent 
is to shut down the company and preclude it from operating, go in 
and shut it down and tell the public that the company is no longer 
in business or it is under new management, but that is a pretty 
drastic decision itself. 


Mr. Cassidy :4 We; widd, return’ ‘toethis,. Ljsuspect. 
The Vice-Chairman: Mr. Breithaupt. 


Mr. Breithaupt: I have nothing further at the moment, 
pia Ghalimeana 


The Vice-Chairman: Are there any other questions at this 
time? 


Mr. JT suhOld: Aleswe SUPPOSedslLO,dGuitedc TOUT se licn 
Chairman? 


215. 


The Vice-Chairman: Four-thirty. 


MrasalTdubawRebds indo not.jimacine.thene,is,any, point.in 
having a full-scale debate on the holding of the shares or the 10 
per cent ownership. It seems to me that in the United States, for 
instance, the government forced American Telephone and Telegraph 
to divest itself. Apparently, they did that very profitably all 
the way around, with the shares of the subsidiaries being broken 
up and doing well on the stock market, at least until last week. 


It seems a commonsense approach would be that if you do not 
allow a large part of the shares to be held by one individual or 
one corporation, then the problems we have run into might not have 
happened, because you are going to have more people involved who 
perhaps are going to be watching out for their own individual 
interests. 


What you had in the situation we talked about was 
individuals who obviously controlled without any question what 
went on in those companies. That, of course, does not answer the 
question about if you have a chief executive officer, a manager, 
who is always there doing these things, but it seems likely that 
if you have a diffuse number of shareholders, the temptation to 
deal in these ways would be a lot less than it would be by 
allowing one person to be a 100 per cent shareholder. That just 
seems to me a commonsense approach. 


I guess you could turn the question around and say, "Could 
this have happened if no one person held 10 per cent of the 
shares?'' Or perhaps a better way would be, "Might it have happened 
if the largest shareholder held only 10 per cent?" That just seems 
to be common sense. 


Mr. Crosbie: I can appreciate the strength of that 
argument. As I said earlier, when talking to Mr. Cassidy, 
certainly I do not dismiss that argument as not having any 
substance. It is the strongest way to put the argument in favour 
of a limitation on shares. 


It is interesting, though, that the federal government, in 
its white paper reviewing this and coming up with the proposal for 
a 10 per cent limitation, felt that in order to encourage the 
formation of loan and trust corporations it was necessary to allow 
closely-held companies under a certain value, and the value it 
thought appropriate for introducing a limitation on shareholdings 
would not have caught any of the five companies that were involved 
in our recent problem. That is another aspect of this diffuse 
shareholding issue. 


Mr. T. P. Reid: I can see the argument on both sides. 
Mr. Thompson has a comment. 


Mr. Thompson: It is a serious thing to weigh on this 
because there is a simplicity to that argument which you can 
quickly grasp. However, looking at the consequence of it--and we 
tried to set this out on page 23, asking, "What if you suddenly 
decided tomorrow that everybody had to reduce his holdings in 
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trust companies down to the 10 per cent level?" As we quickly came 
from what we had in existence, you would have required probably $2 
billion to/$3 billion in capital, to shuttle alt this money 
around, at a time when our capital markets were sorely put to meet 
demands elsewhere. 


How would you effectively do this, stage or phase it in, and 
would it be productive to the country as a whole? We felt that was 
a consideration we should put forth, because these companies have 
been in existence for many years and we are going to affect many 
of them. The problems we have had are not foreseen and we should 
consider the whole effect on the capital markets of Canada to do 
this sort of thing. We put that in there because we felt it was an 
important consideration. 


Mrs T. (PO Reid: “1 edo not “want totgiverwindtarl SpreLits 
to anybody either, but our suggestion is that it be phased in over 
10 years. The way capital markets are going I am not sure whether 
they would be badly affected these days. The banks, at least up to 
this week, have been trying to shovel money out to people--but I 
guess we will get into that. 


Although my mind can only absorb so much of this stuff at 
one time, I would like to raise the key question of valuation. I 
understand that is something that is going to be arrived at by 
people in the industry, the assistant deputy minister, the 
advisory council and our federal friends. Everybody presumably is 
going to come up with a method of valuation that everybody can 
generally agree on and it will then be used as a test against the 
real estate assets of the company. 


Is that the way valuation is supposed to be arrived at? 


Mr. Crosbie: I think what we are most likely to arrive 
at is some statement of principles. I think you will find 
valuation is so much a question of assumptions made by the 
appraiser at the outset. 


Without going into a great long story on this, one of the 
three standard techniques in appraising properties is income flow. 
Just by making certain assumptions about what the income flow is 
going to be, it can vary widely. 


If you are talking about an apartment building, what is your 
assumption about vacancy rate, rent increases, the cost of money 
over the next 10 years, taxes? If you choose to change any of 
these factors by two or three percentage points you come out with 
quite a different result. 


Somebody could set up a scheme and say to an appraiser: 
"Here are the parameters: I want you to appraise this apartment 
building on the basis that it is going to be 98 per cent occupied 
for the next 10 years. I am going to have rent increases of X per 
cent every year and my cost of money is Y.'"' So an appraiser really 
goes through a mathematical exercise and gives you a result. 


Mr’... T.- P. Reid: Any result yourcan’ ask ifor. 


39 
Muss2Crasbré: Exacthyi 


You may have heard of people who say: "A property is worth 
what I say it is. You work with my numbers and you will get ny 
answer." 


Move ler es oneid Given all that, areryou optimistic. we 
are going to be able to arrive at some scheme of principles that 
we are going to be able to apply? Or will it come down to the fact 
that basically they are going to be discretionary at the--I will 
not say whim-- 


Mr Crosbierv.-Thelact right now just talks about value of 
real estate. It puts a limit of 75 per cent of value. It has other 
constraints because there is so much in different types of real 
estate. What we are attempting to do is put some words around 
value of real estate that reflect this concept of conservative or 
prudent valuation. Also the wording should avoid or disallow 
speculative valuations, and that is difficult. 


I think all of us have had experience with another end of 
the scale of things--an expropriation where people are trying to 
put on the highest value on property. We all have seen how easy it 
is to get two, three or four appraisers, each with a different 
opinion of the value. 


4:10 p.m. 


I do not think we are going to be able to write into this 
act anything that is going to eliminate a fairly wide range of 
opinion on the actual value that different appraisers might be 
prepared to arrive at. One practice that some companies use is to 
combine market value, income stream and replacement value. They 
look at all three and if they are consistent, then they are fairly 
comfortable. If one is widely divergent from the others, they look 
at it to find out why and it may lead them to an adjustment of the 
value. It really is an opinion business. 


Mr. T. P. Reid: I have a real estate licence, among 

other things, so I understand this. What I am trying to get at is 
that what we are doing here is not necessarily going to resolve 
the problem. In fact, these things will still wind up in court, 
unless we make some provision somewhere for some independent body 
to make a final evaluation that says, ‘Property A, under these 
general principles, is worth, let us say, $500 million," to pick a 
Pieure tout of cthe stair: 


Mr. Crosbie: A nice round number. 


Mr. T. P. Reid: Otherwise, how are we going to get out 
of where we are at now where you say, or the registrar says, 
"Given the set of principles I have here, I say these buildings 
are only worth, let us say, $270 million." How are we going to 
resolve that problem, which is at the heart of the matter? 


Mr. Crosbie: You will never resolve it entirely, but 
there is a difference. Let me pick some other hypothetical numbers 
so that we do not confuse anybody. Let us say I have a property 
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which I advertise for six months on an open market, and at the end 
of that six months I am lucky to find a buyer who is prepared to 
buy it for $100 million. Three months later, I tell the registrar 
it is worth $200 million. Should the registrar be suspicious? 
Should tre-"‘say’"") guess it must be all right. You say ite is wore 
$200 million. The fact that Lt took*you six montis co sere 1c 


Mr. T. P. Reid: Unless I know some neighbour, some Arab. 


Mr. Crosbie: “Allright ,;“but' Chose are Yehe ’sort®or things 
you get into. If you turned around and sold it for $125 million in 
three months, one might say, "That is quite possible." You get 
into these issues. There are factors you look at, such as what has 
been happening to the market. 


Mri. wlenie Rela: | dO not Kkiow IT SClrts Sie 
oversimplifying, but if we had not had rent control in this 
province, what took place might have gone on for some time without 
anything happening. That is the statement I will make. The 
coincidental inflation of real estate value, along with everything 
else up to that time, the two of those together--it was inflation 
that led to this thing going on as it did. I do not know, having 
listened to what you just said, if we get into that kind of 
situation again, whether we are going to be able to handle matters 
any better under what is proposed here than we have in the past. 


Mr. ‘J. A. Taylor: YT have’ just’ “alerted my colleagues or 
the trap Mr. Renwick is setting for us, and that you are setting 
too. You know what it is: Just make a few cosmetic changes and 
then accuse us of doing nothing. 


Inter jection. 


The Vice-Chairman: Gentlemen, if I may just interject at 
this point, I think the point is well made, Mr. Breithaupt. 


Some questions have been raised about rescheduling. I want 
to inform you that on Tuesday, February 14, Confederation Trust 
will not be appearing. We do not have anyone as yet slotted in 
there. 


Mr. Renwick: I am happy about that, because I think in 
the agenda we have to set aside one session that week and maybe 
one the next week to regroup on where the hell we are and what is 
going on. 


The Vice-Chairman: It appears this might well be the 
Pind) drat, 


The other question was raised by Mr. Breithaupt. Could we 
keep the final week of February 28 clear? The Ontario Mortgage 
Brokers Association has been moved to Tuesday, February 21, in 
slot number one. Unfortunately, Household Finance Corp. of Canada 
cannot make it at any other time. It requested the time it is in 
and, unless something happens in the shortfall, we are going to 
have to hear the one brief we committed ourselves to hearing 
during that week. 


oY, 


Mr. Breithaupt: In speaking briefly with a 
representative of that company, I was informed the presentation 
deals with one particular point and, therefore, will not likely be 
a lengthy one. 


The Vice-Chairman: It will not likely take long. 


Mr. Breithaupt: I am sure we will be able to accommodate 
them and not take anything much away from the general discussion 
which will have been going on on a variety of points the day 
before. 


The Vice-Chairman: Hopefully; do you have a question, 
Mr. Renwick? 


Mr. Renwick: dt asi asbrdef.one on that.question.of 
control. I am very ambivalent about the 10 per cent. 


The Vice-Chairman: Excuse me. If any members want the 
rest of the briefs, the rest of the exhibits from their packages, 
please let the clerk know. Otherwise, they will be retained here 
for next week. They are in the brown folders. They are the balance 
of the exhibits. 


Mr. Renwick: Of course, this is not to cast aspersions 
on anybody, but the problem with the 10 per cent ownership is you 
entrench management for ever. For example, I was really quite 
amazed at the major life insurance companies which, when those 
restrictions came in with respect to ownership of stock in those 
companies, chose mutualization. 


I defy anyone to show that the most brilliant corporate tax 
conveyance or manipulators of any kind ever changed the board of 
directors of an insurance company at a general meeting of 
shareholders. I would be surprised if it is not singularly equally 
difficult to do that with a bank. You would never have the dollars 
to be able to do it. That entrenchment of management is as equally 
dangerous a stultification of the system as the so-called 
freewheeling entrepreneur might be. That is the nature of the 
world. You have to have some kind of ginger in the pot. 


I know the idea has been mooted a number of times and I got 
a short paper on it a while ago from the Legislative Library 
research as a starter, but somewhere along the line the idea seems 
to have died as to the possibility of the concept of public 
interest directors, for example, on a board to make certain the 
wor ld-- 


I know people can say, "You would always appoint people who 
are part of the same club," and so on, but I do not think so if 
they were appointed by the Lieutenant Governor in Council. There 
might be two of them on a board of a trust company. I think it is 
an idea that is worth exploring. 


I think the Committee for an Independent Canada did a 
reasonable amount of work on that concept at one time. I think 
Michael Gough--I do not know where he is now but he was with 
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Treasury. I know some years ago he did a paper on the public 
interest director. 


4:20 p.m. 


Mr. Renwick: It has a reasonable amount of appeal to me 
as one possibility. I do not think there is any pat solution to 
it, but it is one add-in to the kind of public protection we might 
look to. No matter how much a member of the club he is, I still 
think if he is appointed by the Lieutenant Governor in Council as 
a public interest director of X and Y trust company he is (a) 
likely to be a knowledgeable person in the business world, and (b) 
he would by and large exercise his public duty to see some of 
these things were done properly, the internal management processes 
and procedures. Again, it is not a cure-all but I certainly would 
like to throw it into the pot as a matter which we should 
seriously consider. 


Mr. Crosbie: Mr. Chairman, I will see if I can get 
Michael Gough's paper because I would be quite interested in 
pUrsulngi at. 


Mr. Renwick: He may know, also, of other--I do not know 
whether they still call them public interest directors or whether 
there is some newer or more fashionable name to it or not. 


Mr. Crosbie: Assuming, of course, that we can do it 


without further regulations. 


The Vice-Chairman: On that point, members of the 
committee, I thank you very much for your attention. I think it is 
an appropriate time to adjourn. Please reconvene at 10 a.m. on 
Tuesday. 


The committee adjourned at 4:20 p. m. 
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Nigro, A., Researcher, Legislative Library 
From the Ministry of Consumer and Commercial Relations: 
Crosbie, D. A., Deputy Minister 
Thompson, M. A., Superintendent of Insurance and Registrar of 
Loan and Trust Corporations, Financial Institutions Division 
Witness: 


Beaton, J. W., Past President, Canadian ASA Society of Appraisers 








LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Tuesday, February 14, 1984 


The committee met at 10:02 a.m. in committee room l. 


PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


The Vice-Chairman: Members of the committee, I am going 
to recognize a quorum. We are a little beyond the normal starting 
time. 


On behalf of the committee we should welcome back our clerk. 
Although he is moving a little slowly, he seems to be back in 
order. I might say it is a heck of a way to get a vacation. 


Hon. Mr. Elgie: What did you do, Doug? 


The Vice-Chairman: You were not aware? 


Honzgeirse Elgie: No. 


The Vice-Chairman: He had a snake bite and he had 
appendicitis, but he appears to be coming along very well, and on 
behalf of the committee we are happy to see you back. 


CANADIAN ASA SOCIETY OF APPRAISERS 


The Vice-Chairman: Gentlemen, you have been provided 
with the brief of the first group of presenters, the Canadian ASA 
Society of Appraisers. It is Mr. J. Wallace Beaton, past 
president, is that correct? 


MreesBeatontwwyes,2 Mr .a.Chairman. 


The Vice-Chairman: Please sit, Mr. Beaton, so you can be 


recorded in Hansard. 
Hons Mra wid eiies:Sovyou, can, be, comfortable, too. 


The Vice-Chairman: If you have some others who would 
like to share the table with you, please identify them or have 
them identify themselves in case they should be asked any 
questions. 


Mr. Beaton: Mr. Chairman and members of the standing 
committee, first of all I would like to identify the other members 
of the society who are here today, because we are a group. 


Hon. Mr. Elgie: You can bring them right up with you. 


Mr. Beaton: We have Mr. Perry Philips, who is president 
of the Toronto chapter; William Payton, who is the past president 
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of the Toronto chapter; and Donald Forteith, who is a member of 
the society as well. 


The Vice-Chairman: Thank you. Would you gentlemen like 
to come up to the front just in case some questions might be 
directed to you? You may find a place where you will want to put 
in some information. Mr. Beaton, would you like to proceed? 


Mr. Beaton: We have written a short brief, of which I 
hope you all have copies. We are not really trying to deal with 
very many of the matters in the white paper, merely those on which 
we feel we have some views that should be heard or on which we can 
offer"a- contr ibutione®thatimyYychtebetusetun. 


Perhaps I should say by way of background that at the time 
of the Cadillac Fairview Corp. closings we ali felt some concern 
about the things that were happening and the things that were 
being said. We sought all the information we could. 


There was an awful lot of information which landed in the 
registrar's office of the Supreme Court in the ensuing couple of 
months. Using that, one thing led to another, and we ended up by 
preparing a case study for the information of the appraisal 
profession, and other members of the public who might be 
interested. 


We have given this case study seminar, first of all 
publicly, and then three more times sponsored by other groups who 
were anxious to have it, such as the biennial managers' conference 
of Canada Mortgage and Housing Corp., which, I might say, are the 
largest apartment dealers in Canada. I believe they have sold 
about $600-million or $700-million worth of apartments in the last 
Six years, which will perhaps give you a thought about the 
overview of the mortgage and foreclosure economy. 


We then had the Canadian Real Estate Association and then 
the Institute of Chartered Accountants, who also decided they 
would like to offer this case study to their members. 


If it would be useful to the committee, Mr. Chairman, I 
might give a copy of the case study book to the clerk and you 
would have it if you wish to refer to it. It is not a key matter 
in the brief, but it may be of some interest. 


The Vice-Chairman: Certainly. 
Mr. Beaton: It has become a very substantial document. 
The Vice-Chairman: It might assist some of the members. 


Mr. Beaton? I might” say’that dfen't issormo use! to the 
committee generally it could be of some use to you personally, 
because if you go to the end of the first tab and you find the 
pulled-out schedule, the complete apartment market is exposed as 
it existed during the 18 months leading up to those closings. 
Armed with this, you can appraise any apartment building in town 
yourselves at a very minimum cost, because all your research is 
there. It is all done “tor youvand I) think it) ds nicely schecaurea- 
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Hon Mo. sEligteiois-this? a pleasfor membership<in your 
association: 


Mr. Beaton: No, that would go the other way. That, I 
think, would indicate you do not need to bother with a membership. 
But we have done this, and we have done it because it serves 
several causes at the same time. It serves the cause of public 
information. 


We have drawn some conclusions, although they are pro-forma 
conclusions because the research is not our own. It is the 
research of others that we have found. 


I had a personal interest in doing this. For 12 years I have 
lecutured from coast to coast in Canada on valuation. To put it 
bluntly, some of my market models have been getting a little bit 
old and rusty. I am constantly on the lookout for new market 
models. 


I stumbled on this in the registrar's office of the Supreme 
Court and I said, "Here is the perfect apartment model." Because 
it is a model. It is the best market model in apartments that I 
have seen in almost 12 years. So I could throw out the old 
material and use this, which is why we came to give the seminar. 


I said to the chapter committee last year: "Here is this 
market model. I am plugging it into my new course, but if the 
chapter would like to use it first of all it would be very welcome 
BOviLt ee. 


I say that by way of background. We are here because, in a 
sense, one thing does lead to another. We have, in the process, lI 
think developed a fair store of information and we are very happy 
to share it. 


I am not going to read the entire brief, Mr. Chairman, 
unless you wish me to do so. 


The Vice-Chairman: Whatever you feel is comfortable in 
providing what your message is to this committee. 


Mr. Beaton: Thank you. 


The Vice-Chairman: The minister just commented that we 
are flexible this morning in that one group that was scheduled to 
appear is not here, so the morning can be as flexible as we wish 
it to be. 


10:10 a.m. 


If I may, just before the committee begins--since we are 
going to be dealing with an area that has been the issue of some 
questions here at the committee--I would like to ask my colleagues 
who are learned in the law and who are officers of the court to 
guide me and their fellow caucus members, if, as officers of the 
court, they find we might be getting into areas that might have 
some effect on current and ongoing situations. 
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Mr. T. P. Reid: You know you will get conflicting advice. 
The Vice-Chairman: I am going to have to rely on-- 


Mr. T. P. Reid: That is what keeps them in business as 
lawyers. 


Mr. Breithaupt: Remember, Mr. Chairman, such an opinion 
is worth.whattyou payiior vt: 


The Vice-Chairman: I have to assume I have the best 
represented here from all three caucuses. 


Mr. J. A. Taylor: I gather you are not looking for 
opinion. You are seeking responsibility. 


The Vice-Chairman: I am seeking responsibility, if that 
isithespolite; correctseway eto -pueaeieG: 


Mr. J. A. Taylor: Maybe Mr. Beaton could comment on that. 


Mr. Beaton: Mr. Chairman, this same question did arise 
when we offered our first public seminar. There were doubts in our 
minds as to whether we should or could be doing that. We are very 
fortunate in that a leading lawyer has served as president of 
the Canadian Association of Business Valuators, with which we have 
some very good links. We asked him, (a) what he thought and (b) to 
act as chairman of our seminar. 


We did get a legal opinion and a lot of advice from him, 
which went something like this. We asked, "Are we going to have 
somebody serve an injunction on us two minutes before the seminar 
is due to start and have the whole thing broken up?" 


He said: "There is no such thing as an injunction or 
mandamus or anything of that kind in this situation. The only 
possible problem you can have is contempt of court. Where there is 
contempt of court, the court does not bother going into a 
procedural documentation approach. They simply send the sheriff 
in, and he slaps his hand on your shoulder and throws you right 
inter jaibe™ 


Mr. Boudria: Then you have nothing to worry about. 
Mee- Beaton 3 e@Thatads cedehes 
Mr. T. P. Reid: No lengthy legal arguments. 
Mr. Beaton: None at all. It is as simple as that. We 
have given this seminar four times under constraints. You get used 


to them very quickly. 


The Vice-Chairman: Except for the fact there might be 
some small message in that comment. 


Mr. Beaton: The message is that you just do not answer 
some questions, with great respect. You say, "If you do not mind, 
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I would rather not answer that because it appears to be a 
sensitive question." 


The Vice-Chairman: I will accept that. 


Mr. Beaton: The thrust of our seminar was, on the basis 
of the affidavits that have appeared in the registrar's 
office--just on the basis of that, not knowing what else will come 
in later on--on a pro-forma basis from a case study standpoint, 
what do those apartments appear to be worth? The answer is $330 
million. The reasons are all set out in the document I gave to the 
clerk. 


Why then did Cadillac only get $270 million? The answer is 
because the company said it wanted to get out of the business. 


ittsissiusGedl ikevinco“wsel hing.atl its houses .tocits 
employees. If you are going to have an instant sale of everything, 
you can expect to give somebody either a catalytic or a most 
favoured customer discount. These situations do occur from time to 
time. Market value is where everything starts, but it is not 
necessarily where everything ends. So the market indicates to us 
$330 million--$329 million when we started and, with a couple of 
Plae@it tCaGione 15> +0 <UL LLon. 


Hon. Mr. Elgie: May I interrupt? When you reached that 
conclusion, was it on the basis of buildings being sold 
individually or again being sold as a package in your case model? 


Mr. Beaton: Individually, not as a package. 


On the other hand, it is very hard to see there is much 
difference. Basically what people are buying is an income stream. 
They are not buying an apartment building; they are buying a 
licence to collect income. 


The apartment is only a device. It is like a commodity in a 
sense. Apartment rents are a commodity and you buy because that is 
what you want to invest in. Somebody else might buy gold futures. 
You are buying futures. All income property has this 
eharacteristics 


But the market is what other people are actually paying for 
similar streams. Not for similar buildings but for similar income 
streams, with adjustments, of course, but adjustments based on 
facts and common sense. There are very few adjustments in the 
Toronto apartment market. It is a very buttoned-down market. It is 
not a difficult thing to appraise if you have done the research or 
somebody has provided it to you. 


Mr. Cassidy: Very buttoned-down market; that sounds like 
a technical phrase to me. 


Mrs Bealon- atc. feinoL.e lb ys ans Lene’ phrase.- That is the 
way it is. This is not true of other apartment markets. In 
Metropolitan Toronto and area-- 


Mr. Cassidy: I think what you are saying is there is 
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enough of a market in Toronto to make it relatively easy to arrive 
at an evaluation. 


Mr... Beaton: That is rfenc © Tere “re “a *loteiciwsaccivecy 
and it is the easiest place in Canada in which to appraise an 
apartment building. I have appraised in areas where there was one 
apartment building per town sold every two years. I would take 
five similar towns and so on. You develop case studies to show 
people how tough it might it may be and how you wrestle with it. 
Nothing is easy, but this one is a lot easier. 


I am getting into the detail of a seminar which I do not 
really yintend, to do today, DUE Tt tssuserul to. cet a ibiteo fetus 
background because it affects, if not what is being done, 
certainly the reasons it would seem it must be. 


We have started off by saying the events that have given 
rise to the proposals for the revision of loan and trust company 
legislation in this province have also raised a number of serious 
questions for the members of the appraisal profession in Ontario. 


These go to matters of appraisal ethics and discipline, the 
acceptability of certain appraisal methods, the prevailing 
standards of professional work and, as a result, the perception of 
appraisers held by the general public, in particular by the 
financial community. They may also have implications in the 
teaching of appraisal methods and the enforcement of standards of 
practice and ethics by the professional appraisal bodies. 


For those who are in public practice and are striving to 
maintain high standards of competence, the existence of what we 
have called a subculture of marginal or client-dictated appraisals 
is not just an embarrassment, but an impediment to our 
effectivenes. 


A long time ago Gresham said, "Bad money drives out good." I 
think it is true bad appraisals tend to drive out good ones. I 
could expound on that, but I think the principle is probably well 
understood. It was these concerns that caused our society, for the 
public good, to prepare the case study on which I have already 
commented. It is for the same reasons we are making this 
submission today. 


We have set out a few details of our background for the 
oe as appendix 1 to the submission. There they are at the 
ack. 


Our society goes back to western Canada in 1952. It started 
in British Columbia. We have been in eastern Canada for more than 
20 years. We are not the major appraisal society in Canada, we are 
one of the smaller societies. This is not a one-society 
profession. It is like public accountancy; there are a number of 
different societies and no two are alike. Their historical origins 
are different, the composition of membership is different and the 
weight of functions is different. 


Our society is a multidisciplined society. It embraces all 
the disciplines, not just real estate but business evaluation, 
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fine arts, and machinery and equipment. In the United States, our 
affiliated society, the American Society of Appraisers, is the 
major society in the field of business evaluation. Here in Canada 
and in the United States we are the major societies in machinery 
and equipment evaluation. Nevertheless, the largest number of 
members are the real-estate discipline members. 


I suppose it can be said that value is value. Understanding 
value is basic. It is just a question of mechanics when you say we 
are applying it or dealing with it in one discipline or another. 
We are multidisciplinary. I think we are the only 
multidisciplinary society in either Canada or the United States. 


20:20 am. 


I have commented on that on page 3 at the top and mentioned 
the disciplines. I think it should be stated that in Ontario and 
most provinces property appraisal is an unregulated profession. 
Anyone who wishes to do so can give his opinion for a fee as to 
the value of a property without being a member or accredited by 
any professional appraisal body. In this sense, it is wide open. 
This is equally true of real property, personal property and 
intangible property. 


Nevertheless, most appraisers have found it expedient to 
belong to at least one examining appraisal society. By "examining 
appraisal society,'' we mean a society where you must pass an 
examination in order to qualify. You cannot become a member unless 
you have been examined, both personally and in the examination 
room by a written examination. 


I think it should be said the problems that have given rise 
to the present proposals respecting loan and trust corporations, 
have not involved nonaffiliated appraisers. There has been some 
affiliation among all the appraisers who are involved. In the case 
of the Cadillac Fairview Corp. Ltd. matter, you are only talking 
about fully-qualified members of one of the appraisal societies. 
In the case of the Seaway Mortgage Co. flips, the non-Cadillac 
ones, unqualified affiliated members are also involved. 


Mr. Cassidy: Sorry. Unqualified affiliated members? 
Mr. Beaton: Yes. 


Mr. Cassidy: Are these people who are affiliated with 
another appraisal association but who have not passed exams? 


Mr. Beaton: That is right. They cannot represent 
themselves as being qualified members, or fully qualified members. 


Mr. Breithaupt: Either of your association or of another 
association’ 


Mr. Beaton: Of any examining society. From time to time, 
what I would call nonexamining associations have been formed, 
people who perhaps find it useful to associate together and give 
themselves a name as some particular kind of appraisal society, 
association or institute. 
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To put it bluntly, I am really talking about four real 
estate societies in Canada. I am talking about the Canadian 
chapters of the American Institute of Real Estate Appraisers, the 
Appraisal Institute of Canada, the Society of Real Estate 
Appraisers, and our own, the Canadian ASA Society of Appraisers. 
These are the examining societies. 


The English society, which has chapters here, has a rule its 
members must belong to one of the other societies as well. So I do 
not mention it. I do not believe it examines in Canada, but now we 
are getting into an obscure detail. But basically there are four 
examining societies in Canada. 


Then there are societies in the other disciplines. We have 
the Canadian Association of Business Valuators, of which I am a 
member. It is in a field that our society is in, as well. We find 
it expedient to hold collaborative events, and we do this every 
year. We go to their conferences and they come to ours. Some of us 
belong to both. Then you have appraisal disciplines that go into 
other fields and have other structures, and I will not belabour 
that. 


Mr. Cassidy: Can you give us an idea of the numbers 
involved in these various appraisal associations dealing with real 
estate? 


Mr. Beaton: I do not have recent figures because I have 
not looked them up lately, but by far the largest is the Appraisal 
Institute of,Canada.glt is quite-a,numbersZof=times” larcerachan the 
other societies. Our society, for instance, has tended to 
concentrate on advanced education. We are interested in dispensing 
information to people who have met the basic qualifications. 


The historical origins are interesting. The Appraisal 
Institute of Canada is basically a Winnipeg institute of prairie 
farm grain inspectors that has expanded into the entire country. 


The Vice-Chairman: The institute will appear, as a 


matter of fact, before this committee. 


Mr. Beaton: I would imagine. 
The Vice-Chairman: That is on the 2lst. 


Mr. Beaton: The members will have a lot to say for 
themselves, as they are the largest body and they carry on the 
major, basic educational program. 


We recognize the courses of other societies. On the other 
hand, we insist people either write our examinations, or have 
written within the past five years the examinations of a society 
that has the same level of difficulty as ours. If a member of the 
Appraisal Institute of Canada has written his examinations and has 
qualified within the past five years, he may join our society and 
become fully qualified, providing always--and we will get to this, 
Mr. Chairman--that he writes our ethics paper. We insist, no 
matter what, that they must all write our examination on ethics, 


9 


whether they have qualified in the technical papers of other 
societies or not. 


The Society of Real Estate Appraisers started off 
essentially as mortgage appraisers in the United States, with 
Canadian chapters. They have expanded their field of technical 
membership into the whole of the appraisal profession and not just 
the mortgage segment. 


The American Institute of Real Estate Appraisers is really 
the largest of the American institutes. They used to do quite a 
bit of educational work in Canada. They have withdrawn from basic 
education in favour of the Appraisal Institute of Canada. Then 
there are ourselves, and we are multidisciplinary. Each one has 
its own basic reasons for existing. 


The Vice-Chairman: If I might just interject at that 
point, a number of members have indicated they wish to ask some 
questions. I would request if members would not mind, that they 
hold the questions. We will allow Mr. Beaton to finish his 
presentation and then we will get into the questions. Please 
continue, Mr. Beaton. 


Mr. Beaton: As far as the Cadillac Fairview Corp. Ltd. 
is concerned, for instance, and its appraisers being members of 
another society and not ours, I should emphasize that problems of 
deviation from accepted standards of work and ethics can happen 
among any group of professionals and no body can claim any special 
virtue. I think that should be underlined. This is at the bottom 
of page three. I notice we wrote ''nobody' when we really mean "no 
pody.~ 


We have made comments on certain things in the white paper, 
but we have a general comment regarding the proposals that I 
should recite. 


We agree it would be desirable to effect changes and 
improvements in the law and administration of the trust and loan 
corporations along the lines set out in the ministry's proposals. 
We approve of the idea of changes. 


It is our view that such a reorganization would remove much, 
and probably most, of the opportunity for mortgage loan appraisers 
to deviate from accepted standards of professional practice. There 
can be no excuse for lack of scruple in carrying out professional 
engagements, but it does help to remove the temptations. The 
general pattern that is proposed would certainly reduce the area 
of temptation very considerably. 


On page five, Mr. Chairman, we have commented on the meaning 
of the word "value.'' This is a key matter in considering the Loan 
and Trust Corporations Act. The terms that get used in dealing 
with value, I suggest, are "value," "market value," "fair market 
value," and "mortgage value." 


As I am sure you know, the term that is used in the Loan and 
Trust Corporations Act is "value."' This is the term that appears 
in clause 178(1)(a). The term is not defined for the purposes of 
the act. It is the wide-open term "value." 
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I notice in the white paper the term introduced is "fair 
market value." I have references on page 5, paragraph 1 on page 18 
and paragraph 3 on page 19. This is a term from the federal Income 
Tax ACt® pLt..is tthe termitrom the "ora*death end succession uty 
acts’ It is not .définedtin*any, of the old acts” bue” there™is-a* lot 
of jurisprudence dealing with the term. 


What the term "fair market value" means goes with the 
interpretations that have come out of our federal and the United 
Kingdom courts. Some very famous definitions have appeared from 
time to time. We have had some quite good definitions of "fair 
market value," from our own federal court judges, as well. I could 
quote them if you wish. 


The classic is the British Columbia case where the judge 
said, “The*word” *fairt* -sdds*<nothine to’ thesterm: market valoe, 
except to eliminate a boom, panic or distress situation." On the 
other hand, most of my friends who are lawyers assure me that the 
term ''market value" also eliminates a panic or distress situation. 
So, we have to make what we can of that. 


10930 a.m. 


"Market value" is the term employed in both the Ontario 
Expropriations Act and the Ontario Assessment Act. Both those acts 
do spell out a definition, the amount the land might be expected 
to realize if sold on the open market by a willing seller to a 
willing buyer. It is a terse definition but we feel it is a very 
solid one to work with day in and day out. Our experience with the 
definition has been extremely good since it appeared in those 
words about 15 years ago. 


The federal Expropriation Act adopted the Ontario wording 
with a slight change: the amount that would have been paid for the 
interest if it had been sold on the open market by a willing 
seller to a willing buyer. I do not think the federal people 
wanted to adopt it on a me-too basis so they changed a couple of 
words. But perhaps the Ontario definition is the better one. 


There is a famous definition that has run through the 
courses. It was used by the American Institute of Real Estate 
Appraisers lecturers when they were giving courses up here. The 
Canadian lecturers adopted it and it still is very widespread in 
the teaching of appraisal work in this country. The US definition 
is a long one and it appears on the bottom of page 5: 


"The highest price estimated in terms of money which the 
property would bring if exposed for sale on the open market by a 
willing seller allowing a reasonable time to find a willing buyer, 
neither buyer nor seller acting under compulsion, both having full 
knowledge of the uses and purposes to which the property is 
adapted, and for which it is capable of being used and both 
exercising intelligent judgement.’ This is called the Heilbron 
definition; ’Sacramento, -Galiforniay® L91L0* 


It is not a perfect definition. It says market value is what 
happens when you put up a for sale sign. However, there are many 
categories of property, there are many situations, where a for 
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sale sign does not establish market value. One is downtown land 
assembly; another is sand and gravel pits. You could work your way 
out from there. The subject is interesting. 


From time to time attempts have been made by appraisers to 
set out a more detailed definition of mortgage value, but no such 
definition has received anything like general acceptance. In one 
of the LePage reports that was provided, there is a long mortgage 
value definition from a book called Encyclopaedia of Appraisal 
Literature. It is not a generally accepted definition. It is a 
wer yMOuar@ lone CO Live with, but I think. its real: limitation ars 
that it does not have general acceptance. 


It is our submission that the applicable term for purposes 
of the Loan and Trust Corporations Act should be "market value" 
and that it should be defined in the act using the Ontario 
definition--that is the same wording that appears in the 
Expropriations and Assessment Acts. 


I would be glad to answer questions on that point. That is 
really the key to the question in our view. It should be defined 
and we think that is the best definition this committee could 
recommend. 


Mr. Boudria: I would like to go back to the section on 
qualifications of appraisers. Are you saying that at the present 
time there is nothing that stops me from calling myself a 
consultant and appraising a building for a fee? 


Mr. Beaton: Nothing at all; that is correct. 


Mr. Breithaupt: There might not be many customers who 
would want you to do that. 


Mr. Boudria: There might be a lack of customers, as my 
colleague from Kitchener says. 


However, there is nothing that would preclude anyone saying, 
"T have dabbled a lot in real estate" or "I am a real estate 
agent''--I suppose it would be "real estate salesman" because the 
word "agent" is not really correct in this province--you must be 
either a broker or salesman. But you could do what is commonly 
known in real estate as a CMA. They do not call them appraisals 
because they do not think they are qualified to do those, but they 
are essentially used for the same thing in many instances. I guess 
CMA means ''competent market analysis" or something like that. Real 
estate agents refer to those frequently. 


Mr. Beaton: I have not looked it up lately, but yes they 
use that term. 


Mr. Boudria: They use that term a lot. 


Anyone can do that, and there is nothing, other than 
conflicting other information by another appraiser, that can 
actually say that the value placed by such a person, who is not 
necessarily qualified, is inaccurate. For instance, if I get one 
of those CMAs or appraisals from an unqualified person and from 
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that I deem the value of a certain property to be a certain 
amount, presumably it is not incorrect to assume that I can 
mortgage it to 75 per cent on the basis of those values, even 
though the qualifications may not be what they should. 


Mr. Beaton: There are two points here. First of all, an 
opinion is only an opinion and it is worth only what it is worth, 
not necessarily what you pay for it. Anyone is entitled to have an 
opinion and, in Ontario and in all of Canada except two provinces, 
anyone is entitled to give this opinion and, if he can, to get a 
fee for doing so. 


As far as the legitimacy of using that opinion is concerned, 
dozens and dozens of situations arise and you can discuss them at. 
great length. I will give you the extreme situation just so you 
can know what we have to come back from. The extreme situation is 

Mr. Justice Gattanachi®initthe tederah Courmtoft sCanada ,srwhocsays: 
"TI do not like opinions from qualified appraisers. To me the only 
person who really understands value is the real estate sales agent 
who is holding offers in his hand day after day. I therefore do 
not consider appraisers to be qualified to testify as to value in 
nD court. Give me the working broker because he is the man who 

nows. 


Next is Mr. Justice Campbell Grant, who says, "I agree 
with my brother Mr. Cattanach."' He goes a step farther and says, 
"I do not consider that the evidence of Wallace Beaton, who is not 
a real estate broker, can be accepted in my court.'' Then we go to 
the next person over, Mr. Justice Walsh, who says, "I have read 
all these opinions by my brothers, I have heard Wallace Beaton's 
evidence and I buy everything the man said.'' So right at the 
Federal Court, the judicial level, you have a respectful but total 
disagreement among the judges as to whose professional opinion is 
acceptable. 


To go to the other extreme, somebody says to me: "I am 
offended by these decisions. The practising appraisers are the 
conscience of the appraisal profession, and if you leave the whole 
thing to commission agents you are going to have a situation of 
expediency and chaos.’ So you go from "the conscience of the 
appraisal profession" at one end to "I want the man who is holding 
the agreements in his hands" at the other. These are not common or 
uninstructed views; these are the views of some of the wisest 
people, the most experienced people, in dealing with these things. 


Mr. Boudria: Would you not say all this arises, though, 
because what an appraiser is or who an appraiser is is not 
defined; the courts have had to make that interpretation, which, 
if it were quite explicit in legislation, might not have to occur 
at all. The only reason the courts interpret it is that there is 
room for interpretation. 


Mr. Beaton: There are only four cases in Canada--or 
five; I guess there was an early railway case--that say brokers 
are in, appraisers are out; there are thousands of cases that 
speak to the opposite. But it can happen. When I talk about 
Justices Cattanach and Campbell Grant I am speaking of a very 
small minority of opinion; there are thousands and thousands of 
decisions that go the other way. 
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It really dramatizes the problem. It is possible that people 
who hold these opinions strongly in their mature years got their 
fingers burned in some client situation when they were practising 
law early on. What they say may be a direct result of some very 
uncomfortable experience they had in a client situation at an 
early stage. So you get opinions from qualified appraisers that 
may be, to put it at its lowest, highly debatable, and a highly 
debatable opinion can create a point of view that you will not 
give up for many years. 


ED es amy 


Mr. Boudria: Can we bring this into context? You are 
saying that some, at least, of the appraisals that were done on 
some of the deals we are concerned with were made by people who 
were not qualified--in other words, in so far as the terms of 
membership in your association are concerned. 


Mr. Beaton: The early Seaway flipovers. 


Mr. Boudria: We are talking about such things as the 
London armouries type of thing and the new shopping centre and 
Ehose kindstor things? 


Mr. Beaton: Yes. 


Mr. Boudria: They were not made by members of one of 
those four associations you named previously? 


Mr. Beaton: They were not made by qualified or 
accredited members. They were people who may have been student 
members who may have been qualified to represent themselves as 
being qualified in dealing with a limited range of residential 
property only. You have grades of membership. 


Mr. Breithaupt: Persons who may say they were qualified 
by their own experience. 


Mr. Beaton: That is right, and who are free to do so. 


Mr. Breithaupt: I was interested in looking at the 
variety of value meanings, and I was wondering if--following this 
presentation where "value," "fair market value" and "market value' 
are each referred to--whether there is any consensus in the 


ministry staff as to which is the more appropriate term to use 
when we actually get to the stage of legislation. 


The difference is set out on page 5, but I was wondering, 
for example, why is "fair market value" used compared with the 
term "market value" that is used in other Ontario legislation? Is 
there any particular reason, or would you expect to opt one way or 
the other for a more precise definition when we actually see the 
projected changes in legislation that are coming ahead? 


Mr. Crosbie: The best position for us to describe right 
now is that our mind is not closed on the definition of market 
value. In recent days and weeks I have been impressed with the 
argument in favour of market value. 
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You will recall the other day in committee when we discussed 
this, we had quite a discussion of the issue of lending value as 
opposed to market value. I think we will be hearing more of this 
from the trust company officials when they make their 
presentations. I think there may be a very good case for dividing 
the two concepts. 


If market value is the one concept, then lending practices 
that discount market value to an appropriate amount for lending 
purposes is another concept. 


In the white paper, there are two issues that perhaps come 
together which could be separated. One was the desire to reflect 
the concept that market value has to be true market value and, as 
Mr. Beaton has pointed out to us, those sort of elaborations are 
not necessary if appropriate appraisal techniques are being 
applied. 


Our concern in using the term "fair market value" was an 
effort to reflect the range of market values that appraisers seem 
to be capable of recognizing. 


Mr. Breithaupt: It seems much more important to define 
the market value term precisely since the lending value term can 
be easily defined as simply 75 per cent of market value. 


Mrs.’ €rOsbie: "A> ratroy *exactilys 
Mr. Breithaupt: That causes no requirement for precision. 


Mr. Crosbie: Up to 75 per cent. I know in early 
considerations I was falling into the trap of saying a property 
has a market value, say, of $1 million but because of some problem 
with it you might not want to lend $750,000. You do not knock down 
the market value to $800,000 and take three quarters of that. You 
should perhaps knock the 75 per cent down to 60 per cent or some 
other figure. 


Mr. Breithaupt: You could much better define it in those 
terms as far as lending value is concerned. The real precision 
must come in the particular definition of market value, since the 
Other" Ss Tetacivescovtnacs 


Mr. Crosbie: That is the view I am personally coming 
towards now. It seems to me the presentations--certainly what Mr. 
Beaton has said this morning and some of the other papers that 
have been submitted--are strongly in support of that position. 


Mr. Cassidy: I have a couple of questions. I want to 
focus on the question of value. I have a lot of questions, because 
I find so far your presentation is extremely stimulating and 
welcome. 


With respect to the question of value, the word was not 
defined in the act. I presume it is probably a holdover from a 
drafting” ofthe act *in@P902%er 1940" or *sémethine 1a ter chat? tinote 
the select committee in its recommendations in that area of the 
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act made no recommendations for change. I assume the reason it 
made no recommendations in 1975 was because nobody ever thought 
value meant anything different to what you have referred to as 
market value. 


Could you comment on the question of whether within your 
profession, in any group of appraisers--there are four 
societies--there is any significant deviation from the view that 
value in the circumstances we are talking about normally means 
market value? 


Mr. Beaton: Over the years there have been a number of 
deviations, and they can be quite significant. Let us take the 
Classic one. 


In 1932, at the bottom of the Depression, it was a very 
difficult business to appraise property because there were a lot 
of dead markets. Appraisers did not know what to do, and they were 
writing opinions that were not based on any great amount of 
research, because it was not available. There was a great deal of 
poacent about the image of the appraisal profession in the United 

tates. 


The American Institute of Real Estate Appraisers laid down a 
document designed to meet this particular problem and it went 
something like this. All properties have three kinds of value. 
They have value compared with other properties; they have 
capitalized income value; and they have the reproduction cost less 
depreciation value. 


Every property has these three kinds of value. The duty of 
the appraiser is to appraise by all three methods. Then he must 
rationalize his three conclusions to come to a final conclusion. 
This is the discipline, the drill, the dogma; this is what you 
must do. Otherwise, you are up before the discipline committee of 
the American association. 


The three approaches-- 


Mr. Cassidy: Could you name them again? One is market 
value-- 


Mr. Beaton: Direct comparison, capitalized income-- 
Mr. T. P. Reid: Replacement cost. 


Mr. Beaton: Reproduction cost--I should say replacement 
cost less accumulated depreciation. Obviously, there are some 
properties where the latter cannot apply. On a vacant lot, there 
is no such thing as replacement cost less depreciation. That is a 
recognized exception. But these are useful appraisal devices. You 
cannot knock them. 


Livyoususeeaihkethnee, if it should. be a discipline, it may 
mean the appraiser, once he has finished his three appraisals, 
must contrive in order to bring them together. There is perhaps a 
temptation on the part of the appraiser to rewrite one or two of 
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his sections to put the three within shooting distance of each 
other. For some appraisers, this can be a problem. 


Then you have other people who come along and say, ''For an 
income pronerty, these other two methods are irrelevant." This is 
a very strongly held view. 


If you go through our case study, you will find we say, 
"Sure, but all appraisal methods are really direct comparison.” 
You are comparing the income of other properties, you are 
comparing the sale prices of other properties and you must get 
your capitalization rate directly out of the market. It must be 
unbiased, and away we go into the detail of the appraisal 
discipline. 


Latterly, we have had quite a vogue for discounted cash-flow 
analysis appraisal. It is lectured on and it is taught. The 
lecturers say that for income property this is the way to do it. 
That is getting into an area very often called summation. You have 
dealt with summation in the report. We will deal with it a little 
bit later on, so perhaps I should not anticipate what we have to 
say on this subject. 


LO= SO Maen. 


You get frustrations in the appraisal field and you get 
vogues as a result. With each changing set of economic conditions, 
you have to respond to the changing market. 


You also have to respond to the fact that the cupboard is 
bare. The rule when the cupboard is bare and there is no data is 
you must use what other devices the market uses. 


When the cupboard is bare and a person is selling his 
property, what will he do? When the market is bare for comparative 
prices and someone is buying or selling, what would he do? 


The ultimate criterion is not some dogma. It is not some 
technique. The ultimate criterion must be the attitudes of buyers 
and sellers in the market. Market value applies; people going out 
and bargaining with each other. 


If you get so deep into your ivory tower that you forget 
this, you may come up with artificial values. Where is the 
bargaining? 


We look at the case study and say, "Where is the 
bargaining?" Here are 18 sales that preceded the Cadillac Fairview 
transaction and 36 people bargained together. This has to tell us 
an awful lot about market, market behaviour, market prices and 
market yields, the whole bit. That is the sheet anchor you have 
when you are faced with the problems and fads in appraisal 
practice. 


I am putting it pretty low when I use the word "fads," but 
it can come to this with some appraisers in some situations. 


Mr. Cassidy: In the case of the Cadillac Fairview 
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valuations, the $500-million valuation was got to by some means of 
capitalized income, was it not? 


Mr. T. P. Reid: Over a 10-year period. 


Mra tBeation: svesipeaitiiwasiceht safoblows,,.,abthough, not 
completely, the discounted cash-flow analysis notion. 


Mr. Cassidy: There were also some very hefty assumptions 
about the ability to augment income. 


Mr. Beaton: Some of us call Cadillac Fairview a Dun and 
Bradstreet appraisal, because perhaps what is being appraised is 
not so much an apartment building as the credit rating of the 
people who are guaranteeing the payments. What you are looking at 
is not what the building is worth or what the property is worth; 
it is what the guarantor's covenant is worth. 


We are looking at where somebody is perhaps appraising a 
covenant. It is different from all the other buildings. They hear 
all the 18, but put them aside as different because, ''We have a 
covenant here and this makes it different, so we are appraising 
the covenant. 


That is a legitimate appraisal function. It is one you find 
being done, to put it lightly, in Dun and Bradstreet situations. 
It is really the logical domain of the business valuator. The 
appraisal of covenants is really the function of the business 
valuator. 


Mr. Cassidy: Even in that case, if you were looking at 
it as Dun and Bradstreet they would not get a triple A. 


Mr. Beaton: A Kilderkin covenant with a $15-million 
reserve fund; I will not go through the discipline, but that is 
what they are talking about. 


Mr. Cassidy: .That,is what .1 mean. There are a lot of 
questions-- 


The Vice-Chairman: If I may jump in there, Mr. Cassidy-- 
Mr. Cassidy: Can I come back to my original question? 


The Vice-Chairman: Yes. Just for your benefit, though, 
prior to your coming in this morning the member for Riverdale (Mr. 
Renwick) was here and asked those who are officers of the court 
perhaps to assist me this morning in recognizing where we might be 
getting into an area where there is some discussion yet to be 
carried on at a level considerably higher than ours. I have a 
feeling we might be getting close to that particular thing. 


Mr. Breithaupt: It may not be a higher level, but it is 
certainly a different one. 


The Vice-Chairman: Yes. I am trying to be as flexible as 
I can, if you would recognize that and proceed with your questions. 
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Mr. Cassidy: I would like to come back to the original 
question. With regard to real estate valuations for mortgage 
purposes--I will be quite specific now--would there have been any 
significant amount of visible disagreement in the profession with 
the idea that, when value is referred to for mortgage valuation 
for a financial institution, what is meant is market value? 


Mr .y Beaton: ‘l+'think’s0.81¢ Dhinky there Mista cConsensust 
Let me put it this way: I think among independent public 
appraisers there is a consensus that the basis of valuation is 
market value and then the amount you apply for mortgage purposes 
is something which is then related to market value. It is a matter 
of rule, rule of thumb, policy or legislated guideline. 


Mr. J. A. Taylor: Can I ‘have a supplementary? 


The Vice-Chairman: Yes. 


Mr. J. A. Taylor: Mr. Beaton, in addressing the 
technique of discounted cash flow, you used the word "fad," I 
think. I do not know if that is relevant here. Could you address 
that in terms of determining market value for mortgage purposes? 


Mr. Beaton: Make no mistake about it, discounted cash 
flow is where it all begins. If you take the 18 apartment 
buildings that were sold prior to the Cadillac closing you have 36 
parties involved, 18 buyers and 18 sellers. Probably every single 
one, but certainly all but two or three of those people, sat down 
and each one did his own discounted cash-flow analysis before he 
went out to write his offer and to bargain with the other parties. 
It is the basis of investment value. 


Having done their discounted cash-flow analysis, they then 
went out and bargained with each other. What they thought they 
could reasonably afford to invest and what they finally invested 
once they got through the bargaining process was probably 
different in every situation. Perhaps not. Perhaps in one 
situation the offer was written and accepted and that was that. 
Each one had done his own analysis and they overlapped, so the 
person who got an offer based on an analysis or a percentage of an 
analysis found it acceptable or expedient to go ahead. 


That is the seed from which the tree grows. If the tree is 
market value, the seeds are seeds of discounted cash-flow 
analysis. You have to sell 36 to produce 18 sales to produce a 
market opinion. Market goes with consensus. Market is not what all 
36 of those people thought. Market is about 20 of them. Throw away 
the top nine and the bottom nine and look at the middle 20. This 
is the weight of the market; this is the consensus. 


Mr. Cassidy: This is a specific question and I am asking 
it for a purpose. In the case of the valuation of the mortgages 
that were extended by Crown Trust on the Daon development in 
Vancouver, is there any way an independent public appraiser would 
normally be able to arrive at an evaluation in a situation like 
that within a period of a couple of days? 


the: Vice-Chairman?’ Mrs" Cassidy, not? being’ Of aiVecal 


Lg 


mind, but having a concern here, with respect, I think we are now 
getting into the area of what is before the courts at present. 


Mr. Cassidy: Let me rephrase the question. If you have a 
major commercial mortgage evaluation situation, particularly with 
subordinated mortgage securities, is it possible to arrive at an 
evaluation within a period of two or three days? 


Mr. Beaton: Let me go to the background of that kind of 
question. First of all, it is a projected appraisal; it is not the 
appraisal of an existing property, but the appraisal of a 
soon-to-be-existing property. In a sense, it is a bit like a 
prospectus appraisal; it has this characteristic. 


In some of the major cities in the United States they will 
not accept cost as a measure. The insurance companies say, ''When 
the building is all finished, there must be an appraisal before we 
finally commit ourselves to this mortgage loan." If the appraisal 
shows a deficiency, they come back to the investors and say: "We 
are sorry. These are what the appraisals show. You are going to 
have to put up more equity money because of the appraisal 
situation.” 


That is the extreme case. We do not have this in Canada, but 
in Philadelphia and Baltimore, that is what they have. There is no 
question about it. The big insurance companies have this 
protection and this final step and they are appraising on the 
basis of projected cash flow. 


Bpptalm. 


From an orthodox standpoint, the best way to appraise a 
property that is not yet completed is by the methods available, of 
which there are two. There is the cost, and because there is no 
depreciation yet, you do not have to go through the hazard of 
estimating depreciation. Cost is a measure of value, particularly 
if someone would bind himself to it and particularly if those 
costs are not out of line with other people's costs. The 
comparison is cost cross-checked against other costs. Otherwise, 
it is not market value. If you examine the cost on a single 
contract--one swallow does not make a summer--you do not have 
market value. There is this cross-check. 


To deal with your question, what you have is this. Inside 
some appraisers' offices, they have all this information because 
they are doing it all the time. They are highly geared and well 
organized to do it. In other offices, they have to go out into the 
market and seek the information they are lacking. In some 
situations, some people can do it very quickly indeed. But you 
cannot make a generalization on this point. 


Mr. Cassidy: What I am hearing you say is that in a 
situation like that, particularly in a remote city some thousands 
of miles away, there are obstacles. It is not as easy as arriving 
at an evaluation of a 150-apartment block at Bathurst and Finch 
which you could do relatively quickly on the basis of information 
you probably have in your office. 
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Mr. Beaton: That is a generalization. There are quite a 
few exceptions on each of these two points. It depends on how you 
are organized, what your partners have been doing lately and 
things Giathiisioind- 


Mr jsCassidy: My .other..question relates..to this..In.the 
flips that were taking place and the trading of buildings within 
the Seaway group-- 


The Acting Chairman (Mr. MacQuarrie): Mr. Cassidy, with 


respect, your question might be leading to areas the chairman has 
already-- 


Mrs Cassidy: ;)lyam sorry. hk, al SetcingsaspLtv tit edeoreuue 
fact that every time I ask a question I have to wait until it is 
vetted by the chairman. Perhaps you would allow me to put the 
question forward first before interfering. 


The Acting Chairman: I am exercising the Chairman's 
prerogative, in this instance, requiring a certain amount of-- 


Mr. Cassidy: I will ask my question, and then you can 
judge it. 


The Acting Chairman: When you are referring to specific 
instances and specific situations and asking opinions on then, 
that was something that at the outset of the committee-- 


Mr... .GassidVc; Fine. 4 will wephrase my question £G. ceca 
answer. 


The Acting Chairman: All right. Rephrase your question. 
Mr 2. Cassidy edi have not asked ts yer. 


The Acting Chairman: When you start talking about Seaway 
and the rest of it, it began to-- 


Mr. Cassidy: With great respect, you may have experience 
from your past in dealing with properties and that kind of thing, 
but this is a difficult area for all members of the committee. If 
we try and anchor ourselves to some factual situations, it makes 
it easier to explain what we are talking about. This is why we are 
here in the first place. We would not have been here if it had not 
been for the screw-up that took place. 


The Acting Chairman: I would not say exactly that. 


Mr. Cassidy: Mr. Beaton, forgive me. This is not between 
you and me. It is within the committee, as I am sure you 
appreciate. 


In the case of the flips that took place, there was a rapid 
running up of the value of commercial properties, in some cases 
from less than $1 million to $6 million or $7 million in the 
course of two or three years. In the first place, were there 
Similar events taking place between 1979 and 1983 in the 
commercial building market in general which would lead one to 
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accept this was a possible thing to happen and not be too 
suspicious of it if you happened to see it taking place? 


Mr. Beaton: I do not want to make a lot of 
generalizations, if you do not mind, about the real estate market. 
People say about an appraiser, "This man really knows the market." 
All he knows is the market for the kind of property he is 
appraising this week because his mind is concentrating on it and 
he 1stGealinetwithialilthe thinesethat aifectethat<d4But-as-far-es 
anybody going around having the greatest knowledge of the market 
generally is concerned, it does not happen. 


We have periods of well-defined escalation. We have periods 
where there are conflicting changes. We had the credit freeze in 
one period and the market dived for many kinds of properties in 
many places. Yet in some places those kinds of properties had very 
active markets. There are exceptions to every rule. 


The appraiser who makes generalizations may become a captive 
of his own view very quickly. You have to say, "I know there was 
this general condition, and interest rates were doing this and 
mortgages volumes were doing that," and the other things you may 
look up to get an overview. 


But this has been a much more difficult market to live with 
in the 1979-82 period--which I think is what the question really 
is. It used to be that no matter what you invested in you did 
pretty well. Some people invested more shrewdly than others. I 
remember a complaint by a leading planner: ''The trouble with this 
world is that the stupidest guys are making all the money--because 
they cannot get any action. The market goes up and they are stuck 
with a property that is worth far more than anybody else's." 


But that does not happen any more. Today it is a market that 
requires a lot more perception. 


The Acting Chairman: I found your answer a lot more 
circumspect than the questioner intended it to be. Mr. Cassidy, I 
would direct your attention to clause 19(d)7 which-- 


Inter jections. 


The Acting Chairman: I thought you saw me looking at the 
standing orders. 


This clause indicates that no member shall refer to any 
matter that is the subject of a proceeding that is pending in a 
court or is before a judge for judicial determination. When you 
get into some of the areas you were attempting to get into, I 
thought you were treading a little along that line. I just ask you 
to bearmsthat-in, mind, 


Mr. Cassidy: I have been bearing it in mind very heavily. 


The Acting Chairman: Does anyone have any other 
questions-- 


Mr. Cassidy: I just have one more question. Supposing 
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one were a regulator and saw a rapid running up of values of 
particular properties. Is there a way that someone external to the 
process can, with relative ease, get a feel as to whether the 
valuations taking place in those cases are likely to reflect 
market value or not? 


Mr. Beaton: There are two basic ways to deal with 
whether the valuation is reasonable. The first is to take the 
valuation to another evaluator and say, "I would like an opinion 
on this opinion." This is a consulting function that an appraiser 
performs all the time. A great many of us get reports for review 
from time to time. Sometimes I get a phone call followed by a pile 
of 20 reports in my mail. They ask me to scan them and make any 
general observations that occur to me. 


The review appraisal function is a very important one. It is 
a function that is performed, for instance, by property 
departments of government. Appraisals are not always the easiest 
books in the world to read. Simplifying takes twice as long. Some 
people do not do this as well as others. They write their opinion 
but it is quite prosaic. On the other hand it may involve matters 
that are technical, and you say, "I should have another appraiser 
express an opinion.'' Government does this. So do individuals. 


The other alternative, if you do not take both, is to call 
for another appraisal and see what another appraiser's report 
says. You put the two side by side and say: "This man says this 
for this reason. That man says that for those reasons, and this 
one makes more sense to me than that"'--or you do whatever you do. 
These are the two ways. 


Beyond this, all men who walk the face of this earth, almost 
without exception, are experts on three subjects--motor cars, the 
stock market and real estate. Perhaps there are a few distinctive 
exceptions. The people at this table, for instance, are only 
experts on real estate. They are not very good at motor cars or 
the stock market. I am describing human nature. I am not 
describing the condition of the world. 


Mr. T.° P.' Reid’) In’ your® book!;"of) the?36 properties that 
were sold is there an indication of how much they were sold for 
per apartment unit? 


Mr. Beaton: Yes. 
Mr’. “T.?-P.) Reid: Could you"teld Ais! “whet *that!iwas? 
Le: LOW co: 


Mr. Beaton: The figure is there. It is not a very 
important figure because, of course, the mixture in apartments 
varies from one figure to another: one bedroom, two bedrooms, 
bachelors and so on. Price per unit, simple average, $24,700; 
weighted average, $27,915; median sale, $26,544. So it is anything 
from $24,700 to $27,915, depending on which kind of mathematics 
interests you. 


Mr. T. P. Reid: Obviously, you would not have the 
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discounted capital or cash flows on those as well, what kind of 
interest they were going to project. 


Mr. Beaton: We have the overall rate of return, which 
means before depreciation. The average overall rate of return is 
6.62 per cent; the median is 7.18 per cent; the total or weighted 
average overall rate of return is 6.12 per cent. 


Mr. T. P. Reid: The chairman may pull me up here but, as 
I recall in the Cadillac Fairview instance, in the $270 million, 
the apartments went for, I believe, somewhere around $26,000 
apiece, did they not? 


The Vice-Chairman: I will in fact, Mr. Reid. 


Meet aePorReid: That ids ccertainly ja matter -of just ithe 
numbers. 


The Vice-Chairman: Yes, but I think we are getting into 
that black and white area that--well, you can place a question, 
but I stand prepared, if necessary, to-- 


Me sbs GP aGReid ehksdGomot;:know.how, Locan avoid tthe 
comparison. Maybe I will make a comment, and you can lift your 
left eyebrow a tiny fraction so the chairman will not see it. It 
seems to me that at $270 million--and I am just talking ball-park 
figures, okay?--that was generally what the Cadillac Fairview went 
for in those ball-park figures. 


Mr. Beaton: Whatever everybody says, it was less, 
because there was a commercial component in there, too. You first 
take out the commercial component, then you do your division and 
then you have a price per unit for what it is worth. I have not 
Seto pg my memory on the price lately, but whatever it is, it is 
ess. 


Mr. T. P. Reid: What do you mean by "commercial 
component"? 


Mr. Beaton: There are buildings with large store 
complexes and so on on the ground floor. At 7/7 St. Clair East 
almost half the property is commercial and not apartments at all. 


Mr. T. P. Reid: But the background of that was that 
Cadillac Fairview wanted to sell, so we get back to the willing 
seller. 


Mr. Beaton: The background from an appraisal standpoint 
is that they declared publicly that they wanted to sell, so this 
was the knowledge in which the market was doing business with them. 


Mr. T. P. Reid: And the rate of return was 6.62 per 
cent, again as an average, on the 36-- 


Mr. Beaton: On those apartments, the overall rate of 
return on the 18 apartments, 36 buyers and sellers. 


Hon .Mr..eElgie: «That sis<iny thiszbook. 
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Mr. T. P. Reid: Yes, I realize that. Again, that seems 
to bean tthe ball pari. 


Can you tell us, then, when you did your appraisal and you 
came up with $330 million, roughly, you took in the commercial 
components and all the rest of it? 


Mr. Beaton: Yes. 


Mr. T. P. Reid: Did you do your cash discounting or 
capital discounting on a 10-year basis or on a five-year basis? 


Mr. Beaton: No, the approach was quite crude. We say: 
"Here are 18 deals that have been made, and all of these people 
have contemplated the future for us. Who are we to contemplate the 
future? The buyers have contemplated the future; the sellers have 
contemplated the future." They say, "Taking what we find here now 
and all the futures, we see a yield of so much operating overall 
rate of return, a yield of so much gross income." On a gross basis 


you get another figure as well. 


Mr. T. P. Reid: Is that on the life of the property or 
on five years? 


Mr. Beaton: No, we are appraising the attitudes of 
buyers and sellers. I have not interviewed 18 buyers and 18 
sellers. I say: "I know two things. I know this is the income the 
property got during the year before it was sold, and this is the 
price they paid to get that income and all the future adjustments 
of it, including their chances with the rent control people anda 
everything else.'' So all their bets--and buying a property is a 
bet on the future--add up to a current gross yield of this figure 
and a current net overall rate of return of that figure. These are 
two ways of looking at it. You can go for a just price per 
apartment as well, but you are really doing the same exercise 
following a different route. 


Mr. T. P. Reid: So the possibility of rent control, the 
possible inflation rate, and the possible interest rate are all 
numbers that would come into the appraisal for each one of these 
outfits, and it is everybody's best guess. 


Mr. Beaton: Not everybody's, but the best guess, if you 
want to use the term, of those people who are putting their money 
where their minds are, the buyers and sellers. The sellers are 
putting up their property and they are making their judgements. So 
these are the best guesses of the people who are putting their 
money where their minds are, and these are the only guesses we are 
allowed to consider, because these are market guesses. 


The opinion of a man who is not parting with his property 
may or may not be valid. 


Mr. T. P. Reid: I guess what we are getting at is, to a 
large extent, it is more an art than a science. 


Mr. Beaton: Very often, yes. If you have a data model to 
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compare with the one that existed in this area during the 18 
months preceding the Cadillac Fairview Corp. Ltd. sale, there is 
not very much room left for art. These people are all speaking and 
speaking eloquently. 


In appraising that data model, the appraiser is almost a 
mechanic. He really has no room for judgement. If he says, "The 
market sisitelLlina»mesthisesAll,Lluhavesto.dopisshisten,s" iteis 
almost an exercise in mechanics. It is the extreme end of the 
appraisal thing, the totally useful data situation. 


You have to ponder a couple of contradictions in there. But 
except for the contradictions, the market spoke very eloquently 
during that period. In our view, all the appraiser has to do is 
listen. 


Mr. T.°P. Reid: So, based ion that, you are telling us 


the value, based on what had happened in the market previously, 
was $330 million? 


Mr. Beaton: Yes. 


The Vice-Chairman: Thank you. Are there any other 
guestions at this point? Would you then, Mr. Beaton, like to 
continue with your presentation? 


Mr. Beaton: Yes. We have come a short distance away, Mr. 
Chairman, from market value, which was our topic eabussilsayouwtucn 
to page / we have some things to say to you about the question of 
prudent lending standards. 


This term is used in the white paper. I think it says it 
tersely. We should say to you, when you talk about prudent lending 
standards you are talking about, to quote the white paper, the 
"likely realizeable value of real property on the open market 
under circumstances that might require foreclosure or forced 
Ssale.'' If there is a forced sale the mortgage should deliver 100 
cents on the dollar of the amount of the mortgage. 


There is no objective measure for this, and this is what we 
Said in our first paragraph. If you want to find a forced sale or 
foreclosure value, there is no way of going out and looking at 100 
other forced sales and foreclosures and coming up with a value 
because they rarely occur. It is the same kind of property in the 
same place at the same time. You do not get enough comparisons to 
find a foreclosure or distress market. 


What you have to do is consider what measure you apply to 
market value. These are the comments we heard earlier when Mr. 
Breithaupt was posing his question. These comments are valid. 


The measure at present used in the Loan and Trust 
Corporations Act, stated in clause 178(1)(a), is "three quarters 
offithe valuewof? the’realvestate.tadn,our view,.this is reasonable 
provided the value is market value as this term is defined in the 
Other provincial acts and also provided the market value is 
appraised by comparison with other reasonably similar 
transactions, or the yields from other reasonably similar 
transactions in a reasonably active market. 
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In other words, we are taking this question of prudent 
lending standards and we are trying to divide it into two. Where 
there is no reasonably active market, or where the property is a 
one-of-a-kind type or a few-of-a-kind type, it may be advisable to 
apply a more conservative measure to market value in order to 
derive the likely realizeable foreclosure or forced sale value. 


There is market value on an active market and there is 
market value on an inactive market. Obviously, the second kind of 
value requires a greater degree of prudence in applying a prudent 
lending standard. We make this distinction. 


The essential point is that, while market valve is an 
objective measure of the worth of something, there is no reliable 
measure for distress value. The measure of the difference will 
always be subjective, a matter of personal opinion supported by 
little evidence. We have an objective measure called market value 
and then we have a subjective measure, which is the difference. 


How much do we knock off to bring market value down to 
prudent lending value, to prudent lending standard? Twenty-five 
per cent would appear to be quite reasonable where the market is 
active. But there are some unusual properties around, 
one-of-a-kind properties. If you appraise a property which is used 
for a reasonably sophisticated chemical manufacturing operation, 
nobody can use it for anything else, so 75 per cent may not be the 
best measure to apply in that situation. 


You are getting into the health of the industry and a lot of 
other factors that go to business valuation as opposed to real 
estate valuation, per se. We make the distinction and we urge that 
you keep this in view. 


Rules respecting appraisals: The recommendation in the 
second paragraph of page 29 of the white paper is that rules be 
established by each loan and trust corporation respecting 
appraisals and appraisal standards. 


In our view, this could do a great deal to overcome the type 
of appraisal problem encountered recently. There are no details in 
the white paper, but we cite four examples which might be helpful 
to you. These could usefully deal with the appointment of 
appraisers and with the acceptable methods of appraisal for 
mortgage loan purposes. 


Our first suggestion is there should be no discrimination in 
the employment of qualified appraisers as between the members of 
one appraisal body and those of another. Sometimes we find public 
authorities establishing rules. They say, "All appraisals must be 
done by,'' and then they name one appraisal institute without 
naming the other three examining bodies. This is a sort of 
discrimination which appears, perhaps inadvertently, from time to 
time. We mention this point in passing. 


I did a seminar for a government body recently--not a 
provincial one--and I kidded them a little that they had this rule 
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and that I presumed they were going to get rid of it because they 
were calling us in to do seminars for them. 


The second point is that student or associate members of 
recognized bodies should not be retained to perform loan and trust 
company appraisals which are beyond their competence or 
qualifications. Now we are getting down to more specific 
regulation and I think that is important. The underqualified 
appraiser can be a public menace. Particularly with loan and trust 
companies, some specific regulation in this area would be highly 
desirable. 


The third point is we suggest consideration be given to the 
advisability of retaining several appraisers for the assignments 
of each corporation. I do not mean several appraisers should 
appraise each property, but it is a useful thing for a mortgage, 
loan or trust company not to be putting all its appraisals into 
one particular office, into the hands of one particular appraiser. 
There should be some leavening of the process by having several 
appraisers. 


There is a sort of precedent for this. After the Home Bank 
scandal of 1921 or 1922, chartered banks were required to have two 
auditors instead of one. They recognized there was a need for some 
sort of cross-checking, leavening or whatever in the process. We 
make this suggestion to you. 


When an appraiser derives too large a portion of his 
engagements from a single client source, he can become vulnerable 
to that client's suggestions, and this can result sometimes in 
client-dictated values. From the standpoint of the corporation, 
receiving appraisal reports from different appraisers respecting 
different properties tends to provide some perspective on the 
market, on valuation and on the quality of available professional 
workmanship. 


Mr. MacQuarrie:*°Mr. 2>Beaton, I certainly appreciate the 
suggestion you are putting forward here, that a trust or loan 
company farm out its appraisal work to a variety of appraisers for 
the reasons you have stated. But in a number of instances I can 
recall, some of the major trust companies have their own captive 
appraisers on staff, who are, in most cases, duly accredited by 
one or another of the bodies. 


Do you think this is a wise policy? It is the same as 
corporate legal departments and other areas of other professions 
where they have their own corporate capacity, if you will. 


Mr. Breithaupt: Perhaps you could also discuss whether 
it should be a matter of the total size of a project, just’ as 
insurance companies have their own in-house appraisers to settle 
things up to certain values, or the lawyers in an insurance 


company deal with many of the routine things. Often there will be 
others involved at the higher values. 


Is that an approach that balances up the themes Mr. 
MacQuarrie is raising? 
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Mr. Beaton: The point is an important one. We have not 
addressed ourselves directly to that in our submission. Each 
company will obviously want to establish rules for when it must 
have appraisals. What we are saying here goes beyond that. When 
you get appraisals, diversifying your assignments is a healthy 
thing. In this area, there are quite a number of very interesting 
practices you may hear about from the trust and loan companies 
themselves on their policies in dealing with these matters. 


My own work does not go very heavily into mortgage appraisal 
work; other members of the society do a lot more of that than I 
do. One of them tells me there is one company that takes a chunk 
of its portfolio which is unappraised by its in-house appraising 
staff. They say, ‘We want you to pick 10 properties at random and 
do your own appraisal, and we will get them in and use them as a 
cross-check." 


This is a very healthy process. You can see there is some 
enlightened management doing this. They are not interested in 
buying a huge pile of appraisal work, which is essentially only 
informative. It is not productive, only informative. So they run 
this test check. I suppose it is the same kind of thing the audit 
committee does in the corporation in its deliberations. So test 
checks are one thing, and certainly the notion that properties 
beyond a certain price must be appraised. 


Perhaps I can go back to my friends in the United States. 
They have far heavier rules regarding independent appraisal in the 
American insurance loan and trust companies than we have here. 


Mr. Breithaupt: When you say ''far heavier rules," you 
mean rules favouring the requirement of doing it. 


Mr. Beaton: Calling for more independent public 
appraisals. In the field of office buildings, for example; I was a 
little staggered the first time I was exposed to the amount of 
work they do with new office buildings. It caught me by surprise. 
There is no comparable work volume here. 


The policies down there have grown on the basis of practice 
and expediency, on the needs as they have been perceived, and on 
the problems that have occurred from time to time. 


te SB Oapa: Se 


No one should be doing any more work than he really needs to 
do, but the problem is perceiving exactly how much is needed. 
There is a discretionary element here that management must decide. 
I do not think we would like to suggest any rules for management 
in in laying down the amount of indpendent public appraising that 
might be helpful, useful or mandatory. 


Mr. Cassidy: What you are saying then is, for example, 
it would be quite normal for a trust company with a lot of 
residential mortgages to do a lot of appraisals in-house. It is 
relatively straightforward and is routine and a lot cheaper. 


What you are suggesting is if standards are laid down by the 
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registrar, or internally within the company, they might include a 
certain review function by outside appraisers in order to keep the 
internal procedure on the rails. 


Mr. Beaton: The notion of test checks is very good, but 
how do you write the formula? I would think you would be better 
with a dozen loan and trust company managers discussing the 
question of test checks and how much they are really needed rather 
than to get us. For all that we are inside companies working for 
them, we are still outside the companies in terms of the policies 
that call for us being retained professionally. 


The Vice-Chairman: Mr. Breithaupt, at the same time as 
recognizing you and to make sure that we finish the brief this 
morning, may I ask if you could perhaps keep your questions short 
and then we could have any other questions once Mr. Beaton has 
completed the last two or three pages of his brief. 


Mr. Cassidy: I would be happy for him to go on to the 
end. 


Mr. Breithaupt: I just want to clear up one point with 
the registrar, Mr. Thompson, or with Mr. Crosbie. 


Looking at page 29 and the reference with respect to the 
rules respecting appraisals, can you tell me whether at the moment 
there are any guidelines that are expected of the various loan and 
trust companies in this area, or has this been left entirely to a 
usual management responsibility and function? 


Mr 3g ET hbompson :tdecouldisayathateityis reallygup,to.the 
individual company as to the process it uses, and that is subject 
to our review. What we are really talking about in the white 
paper, or what we are advancing, is the need to have a uniform 
standard across the industry--more or less the concept of a 
uniform playing field that everybody knows as an accepted standard. 


Mrs BHeithaupts \At@leastsithaticouldsbe; the, basicywrule. 
Obviously, some corporations could have much more intricate 
requirements. 


Mr. Thompson: Yes, much more stringent, etc., but we 
would want a common standard that we would hope would deal with 
the great majority of matters. Whether that is developed by the 
registrar or developed by the industry and approved by the 
registrar really awaits to be seen. I am sure the trust companies 
would prefer the latter. There has been some amount of 
considerable work done in that area. 


Mr. Beaton: There is a fourth point which I would like 
to refer to, on the bottom part of page 8. 


On page 29 of the white paper, paragraph 2(b), there is a 
statement that real estate subject to a mortgage should be valued 
and appraised on a gross basis without regard to the mortgage, 
rather than on an equity basis. We agree with this. 


There is a technical reason that might be of some interest 
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to you. When you appraise a property, you really do not know what 
the value of the property is. What you know is it is worth 
somewhere between a number and another number. Nobody can say it 
Le worth exactiy LO; 258,000 .25¢ 


An appraisal, in a sense, is a range of values. When you go 
appraising the equity, you are widening the range. You can very 
easily get into a wider margin for error. There are some very 
interesting technical examples of this that have run through the 
Land Compensation Board for instance--very sophisticated stuff. 


The members of the Land Compensation Board do not know 
exactly why they are uncomfortable, but they know they are 
uncomfortable and they reject it. They are right, because the 
range of margin for error, to put it at its lowest, or the range 
of values at its highest, is considerably greater when you take an 
equity approach. 


This is one of a number of things that come under the 
general heading of summation; that is, appraising pieces of a 
property and adding them together. If you appraise the house and 
then the land, which is the cost approach, you are adding the two 
together and this may not be the true value. 


The adding of two values together does not necessarily tell 
the story. The classic example is one glove is not worth half the 
price of a pair. You cannot appraise each glove, add them 
together, and say that is what a pair of gloves is worth. 


The same thing happens here. If you appraise the equity and 
then add the mortgage, you may not necessarily get the most 
reliable value for the property. At the extreme, you can say if 
you do, it asY¥a®coincidence .21t) 163 notlesibadiasy that) butidtsis 
not the best way to appraise property. It also provides hazards 
for the less sophisticated appraiser. We agree with this notion 
and we would like to say so. 


I come to the question of the accountability of appraisers. 
"To prevent the recurrence of recently discovered abuses" there 
will have to be "an increased awareness of their responsibilities 
by valuators." Page 10, column 2, paragraph l. 


The client who commissions an appraisal report is buying, in 
effect, a body of information, a quality of judgement and a 
standard of ethics. These are his responsibility areas. The 
information implies adequate and relevant research. Whether it is 
already in house or whether he has to go out and do it and it 
takes more time, this is implied. The judgement implies competence 
and detachment. The ethics imply fiduciary responsibility, both to 
sere parties and to the public. All three elements imply a lack 
O 1ask 


In discharging their duty to prepare competent, diligent and 
unbiased evaluations, appraisers are accountable initially to 
their clients but ultimately to the profession and to the law. 
Members of our society are bound by a code of ethics which deals 
with this responsibility under paragraph 3.6, "Appraiser's 
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fiduciary relationship to third parties.’ Perhaps I will pass that 
out and read the second one, which is somewhat similar. 


Paragraph 3(7): "“Appraiser's fiduciary relationship to the 
public: Since the general public welfare is often involved in the 
execution of valuation assignments, the appraiser has an 
obligation and responsibility to the general public that 
supersedes the appraiser's obligation to his client. This 
fiduciary relationship to the public is the same as his fiduciary 
relationship to third parties (3.6). It applies to assignments 
involving depositors in a financial institution making loans," etc. 


Those words have been in our code of ethics for a good many 
years and they happen to apply specifically to the matters that 
have given rise to some of these deliberations. We have included 
the complete text of our code of ethics as appendix 2 of our 
submission, because the code of ethics question is raised 
specifically in the white paper. 


The white paper proposes that the "governing bodies of the 
various professional associations concerned should be invited to 
consider...the changes which they propose to make in the codes of 
ethics that govern their members to prevent the involvement or 
participation of those members in conflict of interest situations." 


We feel we may have gone straight to this point already in 
our rule regarding the appraiser's fiduciary relationship to the 
public. I am not sure if it is in other codes. I have not done a 
run of all the codes of ethics. That rule goes directly to the 
question raised in the white paper. I urge you to keep those words 
in mind if you are considering the ethical problem that exists. 
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It is possible our society has anticipated the need for 
changes of this kind because of the fiduciary relationship and 
responsibility clauses already quoted. Nevertheless, we remain 
ready and willing to advise and co-operate with the government to 
ensure that all appraisers are governed by codes of conduct and 
ethics sufficient to prevent their involvement or participation in 
conflict of interest situations. 


There is also a recommendation in the white paper that in 
addition to being subject to discipline by their professional 
associations, external advisers, including appraisers, should be 
made legally accountable. That has a number of meanings. I am not 
a lawyer and do not want to speak to it in any great depth. My 
impression is that we are already legally accountable. However, 
there are levels or degrees of legal accountability and some 
specific enlargements may be contemplated. But we agree with the 
principle that appraisers should be legally accountable. 


Those are our suggestions and concerns, and we hope they 
will be helpful to the committee. 


Mr. Boudria: Mr. Chairman, in the book drust:"The 
Greymac Affair by Terrance Belford, he described on page 80 the 
valuation of the London armouries: "This appraisal was an unusual 
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exercise in foresight.'' He described how the property was valued 
pretending there was an inn instead of the London armouries on the 
site. In your opinion, if for the purposes of mortgages it was 
compulsory to have an accredited appraiser, what would the chances 
he of getting those kinds of things going on? 


That is not the only one. Earlier this morning we referred 
to the Riviére du Loup shopping centre and there was another one 
in Kitchener or somewhere in which there were similar unusual 
exercises in foresight. I am asking only for an opinion. Do you 
think those kinds of things would have happened had professional 
accredited appraisers been used in all those instances? 


Mr. MacQuarrie: You are asking for speculative opinions 
with respect to situations that have not been fully amplified and 
also situations that are coming particularly close to legal 
proceedings. I raise the question whether that line of questioning 
is proper. 


Mri @Boudria: Alblbenisht: biwiltliwordithatediéferently< 


The Vice-Chairman: Mr. MacQuarrie has a valid point. 
Perhaps you might reword it. I will see if I can entertain the 
reworded question. 


Mr . >Boudria: Okay) #I°willftry it onesmorestime?ssis;it 
your opinion that valuations would be much better, generally 
speaking, if they were done by accredited appraisers such as your 
society represents? 


Mr. Beaton: I think so, yes. That is not the whole 
answer) e¢bubicer fainlyeitrasepart of 1G 


Mr. Boudria: So it answers the exact point of my 
question. Are you of the opinion then that mortgages should always 
be appraised by accredited appraisers? Would that involve a 
problem? 


Mr. Beaton: Let us face it, when you get into modest 
homes you are dealing in production-line appraising. The 
qualifications to be a basic residential mortgage appraiser are 
fac less than those of the comprehensive man-of-all-appraisal- 
trades. That is whom we are accrediting when we have them write 
the real estate examination. 


I find myself a little betwixt and between here because the 
word appraisal can be used very loosely. There is an appraisal 
which is the estimate of the value of inadequately described 
property. If the property does not exist yet then you may be doing 
a feasibility study with financial conclusions and not an 
appraisal. To call that an appraisal is perhaps a misnomer. 


The problems you have when you get into this area are the 
same as the problems chartered accountants have when they start 
doing income projections in prospectuses, which they are not 
allowed to do any more. 


I am a chartered accountant and a business valuator from day 
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one. Chartered accountants used to give their opinions on income 
projections in prospectuses. Then there was a very bad prospectus; 
I guess there were several of them and this disappeared. Some of 
us have lived in the shadow of the last prospectuses in the 
process of getting our accounting education. 


The principle is the same. If it is a prospectus, it should 
be labelled as such. If it is a feasibility study, it should be 
labelled as such. It comes down to this larger question. It does 
not matter whether you are a qualified appraiser. If you have no 
experience with a particular kind of property, you have no 
business appraising it; absolutely none. 


Highly qualified appraisers have called their fellow 
practitioners from time to time and said: "Somebody is asking me 
to appraise a major downtown redevelopment assembly and I have 
never done it before. Would you let me associate myself with you 
for the purposes of this project? We will do it together. You will 
charge your fee. If there is any more in it, I will take the 
difference. I want the experience because I do not wish to do my 
first appraisal myself." 


It is set out in our principles of practice. We urge 
qualified appraisers to associate themselves with people doing 
something for the first time. They do it together and then he has 
the experience. I have an ethical duty to my fellow practitioner 
to say yes when he asks me. Otherwise, the public interest is not 
being served the way it should be. 


Mr. Boudria: You are a member of a society that has such 
a code of ethics. You would contact one of your colleagues to 
associate yourself in that way to ensure your work is done in as 
professional a way as possible. Someone who is not accredited by 
any society presumably would not have the same obligations. 
Morally, everybody should but you cannot lose an accreditation you 
do not have. 


Mr. Beaton: You can block yourself from getting one, 
mind you. 


Mr. Boudria: Yes. Presumably, if you intend to do only a 
limited number of appraisals in the near future for a large amount 
of money, you may not be too concerned about-- 


Mr. Beaton: All people have different reasons. 


Mr. Boudria: That is what I am getting at. Would you 
think that appraisals beyond a certain amount should be done only 
by accredited appraisers? Should there be a ceiling at which these 
in-house, nonaccredited-- 


Mr. Beaton: I do not have a specific view on this. These 
are policy questions. I do not think we should have a view on 
this. We should say: "We are here to serve. It is for somebody 
else to decide when we should be serving." 


Mr. Breithaupt: I was interested in the comment Mr. 
Beaton made about one glove not being worth what a pair is worth. 
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I suppose that is true except if you happen to have only one hand. 
Then one glove is worth the pair because the other one is going to 
be thrown away. 


Hon. Mr. Elgie::itsdependsson whethertpht isothe might jor 
left glove. 


Mr. Breithaupt: It makes me wonder, when you look at the 
ethical circumstances, how you deal with those who do not happen 
to be members of any of the four organizations that have these 
standards. 


Lie SOs acm: 


For example, if you take the view of the one-handed person 
to whom one glove is all that is required and the other is 
disposable, the whole basis upon which your traditional values and 
the ethics you have developed may well be ignored by that person. 
Since anyone can give an appraisal, or an opinion at least, how do 
you propose to deal with the persons who do not happen to be 
members of organizations and at least accept or acknowledge the 
ethical requirements as part of their particular or peculiar 
qualifications. 


If Mr. X or Mr. Y or Mrs. Z chooses to give values and has 
no particular interest in your way of doing things, then the 
ethical patterns are of very little consequence unless you are 
going to require that everyone giving an opinion be a member of a 
society with disciplinary sanctions; or, if it is over $1 million 
in value or whatever, that this kind of requirement be imposed by 
the registrar on the trust companies; or that the trust companies 
together agree that they will use a person qualified in certain 
particulars to do this task. How are you going to deal with the 
person who is not going to play by your rules unless a certain 
compulsion comes into all this? 


Mr. Beaton: I think you have two questions here side by 
side. The first is, how do we deal with it in the context of the 
trust and loan companies; the other is, how do we deal with the 
problem generally. 


Within the context of the trust and loan companies it is a 
matter of whatever rules and regulations the trust companies 
write, if this proposal is accepted, that are then reviewed by the 
registrar and in effect endorsed; then it is the policy rules they 
write in dealing with this particular problem. 


On the other hand, there is the larger question that this is 
happening all the time all over the place; and it does happen and 
it is a problem. It is not a problem that surfaces once a year; it 
is a problem that occurs with greater frequency than that. I do 
not know what the frequency is, because none of us gets all the 
problems of unqualified appraisals put in front of us. One person 
sees a few and another person sees a few. 


, I think the ultimate answer to that is probably something 
akin to the registrar of public accountancy law that we have in 
Ontario. You cannot say that everybody who is going to offer 
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services as a public accountant must be a chartered accountant; 
you have a disparate number of societies. So you have a regulatory 
body of some kind, and with appraisals it may well have to come to 
enats 


Mr. Breithaupt: The other theme I was interested in was 
the proposal you referred to briefly on page 11, the matter of 
being made legally accountable. I do not know what this means 
beyond the usual requirements that, if you give an opinion for 
value and are negligent in doing so, an action may well lie 
against you for that negligence and you may or may not have 
insurance coverage to deal with errors and omissions. 


I have a two-part question, then. First, is it usual for 
members of your associations to have an errors and omissions 
insurance circumstance? Second, what value would there be in 
underlining the clear responsibility that already exists by 
referring to it again in some other statute? 


Mr. Beaton: To take the first question, there have been 
a number of attempts by the appraisal societies to develop errors 
and omissions policies for their members generally. There have 
been a lot of problems in doing this because different firms have 
widely differing practice complexes, different mixtures of work 
and responsibility and that sort of thing. It is very hard to 
write a policy. A policy that gets written is too good for some 
people and too expensive for others. 


There are a number of different hazards. I am not sure 
anybody can be protected against his own lack of scruple or ethics 
or even competence. On the other hand, you need protection against 
your juniors whom you have faith in letting you down. So where you 
have an organization you really do need that kind of thing. Where 
you do not--some of us are independent public appraisers, who, 
when we need to have a major assignment dealt with, we associate 
ourselves with other appraisers on an ad hoc basis. We put 
together a team or task force to take on the big assignments. 


Mr. Breithaupt: Would insurance coverage be obtained for 
that particular event on some occasions? 


Mr. Beaton: Sometimes we will take out task force 
insurance to protect you against the input of the other members of 
the force. That happens occasionally. I cannot speak for everybody 
because different people are doing different work and appraisals. 


Moabr'enkthauptieBbut, it, is routipely available. 


Mr. Beaton: It is available and you work it out 
according to the need. You weigh it and I am sure you pay a bit 
too much for it, but if you need it, there it is. There is no easy 
answer in that area. 


Mr. Breithaupt: All right, then going ahead further into 
the legally accountable matter, if insurance may or may not be 
available either to the individual practitioner or.to a larger 
firm or to a team for a project, what particular additional 
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protections would be available that would make this term "legally 
accountable" mean anything? 


Mr. Beaton LE itis travudy you veer Laconia. 
There is a criminal element that can creep in. There is some point 
at which you have crossed the line of ethics and gone into the 
area of crime which, again, is a matter of legal understanding and 
definition. Perhaps I am not a very good person to talk to in this 
area. I feel if you do everything right you are not going to have 
any problems. 


Mr. Breithatpe:*Evén mepolit reset natesseteuerten 
occasion. I have gathered that this phrase does not bring any 
magic to what is already there, whether it is a criminal matter, a 
contract matter, a matter of professional responsibility or they 
are matters covered otherwise perhaps by an errors or omissions 
insurance policy. 


Mr. Beaton: Perhaps I could add one thing: A great many 
appraisers are very much servants of the adversary system which is 
practised in our courts. We get called as witnesses far more often 
than members of almost any other profession; that is, man for man 
ons thelaverace.”~ We *put* in’ a” Lot“ of * track* time* in@the? dourts70t 
have been on--I cannot count the cases--certainly well in excess 
of 100 substantial cases. Some of us should feel very much a sense 
of the law being there, not exactly watching you but there if you 
are not watching yourself. A lot of appraisers have the burden of 
their responsibility dramatized for them because of the very fact 
they are putting in a lot of time in court and with lawyers. 


Mr. Breithaupt: I would go back to the registrar and ask 
Mr. Thompson: What is the legally accountable principle being 
sought that is not there in the usual experience? 


Mr. Thompson: As you know, there is quite a body of law 
with the role of the consultant on it. In advancing this 
proposition, the remedy by way of negligence would be basically by 
the party agreed, that is, the person in a contractual 
relationship. What we are really propounding here is whether or 
not there should be some extension of that principle where there 
isa lending or financing type of inset: tuci ons 


12 noon 


Mr. Breithaupt: But if it is still based on contract 
that Beaton is hired to provide a certain service and a foot-thick 
pile of various calculations, the top page of which also happens 
to be an account, I still do not understand what more you are 
seeking to underline when you talk about "legally accountable." It 
is as though some peculiar responsibility now sought to be imposed 
does not already exist. 


If all you are doing by this is reinforcing what is already 
there, that is fine, but I do not see it as being worth anything 
more than an acknowledgement and reminder of what exists, unless I 
am missing something. 


Hon. = Mr oElgieseMay 1 (interject? Mee Chaipman?s1 think 
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Mr. Beaton raised several important points. One was on page 10, 
about fiduciary relationship to the public. 


I am not sure all members of the appraisal institutes, or 
whatever name they have, agree there is a fiduciary relationship 
to third parties when financial institutions are making loans, for 
exemple. Lirso, then. that is a new principle, or It 1s a4°principie 
Mr. Thompson is talking about, that obligation to the public. 


Second, there have been some cases dealing with the 
obligations of professionals. I am thinking of the Revelstoke case 
out in British Columbia, which you will probably be aware of, 
although it is not related to your particular profession. The 
judge said in that case the particular profession was not expected 
to be a bloodhound, but it was at least expected to be a watchdog. 


Maybe that is the sort of thing we are talking about here. 
It is to increase-- 


Mr. Breithaupt: To underline this theme then, it gives 
an opportunity to the courts to make an observation, apart from 
the professional discipline that might separately flow. 


Mr. Cassidy: I have a number of questions. I want to 
thank you, Mr. Beaton, for an excellent presentation. I think we 
have all found it very helpful and useful, perhaps reassuring as 
well, in the light of some of the events that took place a year or 
two ago. 


In the introduction to your brief, you say you generally 
endorse the proposals in the white paper and then that you intend 
to speak only on those matters that fall within your areas of 
knowledge and responsibility. I am a bit puzzled by that. It seems 
to me that the changes with respect to a standard for appraisers, 
the adoption of appraisal procedures within trust and loan 
companies and the assurance that market value is the standard 
used, the particular reforms on which you focused, could 
essentially have been incorporated into the existing act without 
all the other superstructure of regulations proposed in the white 
paper. Can you comment on that? 


Mr. Beaton: I do not want to run through the white 
paper, but what I see in reading it, and what some of us in the 
society see, is a system that tightens up in the area where 
appraisers are embarrassing their fellow appraisers. It goes 
beyond the particular points we have discussed. There are people 
to be appointed, a system to go into place, and all these things. 
Without going into critical analysis, there is certainly an area 
of reassurance of which we approve. 


Mr. Breithaupt: It is not where appraisers are 
embarrassing other appraisers, it is where certain persons with 
opinions are embarrassing those who have been particularly 
qualified. Unless you are going to make everyone who is going to 
be giving an opinion a required member, with the qualifications of 
your organizations, then I do not see how you can feel 
embarrassment since, to take the examples that have brought us to 
this committee, the persons involved likely will have very little 
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personal interest in becoming members of your association. 


Mr. Beaton: Our embarrassment centres, to take the 
phrase in our brief, as it must centre, on client-dictated values. 
We do not like any situation that produces or causes pressure for 
client-dictated values. 


If you retain a professional to give his opinion, certainly 
in our society, but in any situation, you should not be asking him 
to deliver your opinion, to recycle the number you want. This is 
embarrassing to us because it presents an image of our profession 
as being a profession in which some--goodness knows how many--may 
be susceptible to the pressure that produces client-dictated 
values. 


We do not like this and so we say: "Here is an area where 
they have been found and it is an embarrassing area. We approve of 
the notion of a set of changes which are going to tighten that up, 
and are likely to tighten it up considerably." That is really what 
I am saying about embarrassment. 


Mr. Cassidy: Perhaps I could ask the question this way: 
I am a bit surprised. Most of the professional groups who come are 
hesitant to recommend more government regulation, as are most 
business groups. Generally they are arguing for less rather than 
more. I appreciate you are making recommendations at two levels or 
two tiers. I do not disagree with what you are suggesting. 


Let us suppose that by negotiation or some other way there 
were standards for appraisers, that the trust and loan companies 
were required to have those with respect to their appraisal 
procedures, that it was clear the act called for market value as 
the means of valuing properties for mortgages, maybe with some 
special procedures called for in those one-of-a-kind situations. 
Let us suppose, on the larger properties of $1 million or more in 
value, there was a requirement that appraisals be done by an 
accredited senior appraiser in one of the societies. 


Would that represent a significant stopping up of the 
concerns you share or only a partial stopping up? If you wanted to 
put it another way, on a scale of one to 10-- 


Mr. Breithaupt: No., You are not. supposed to do that. 
This is bound to be..at, least .a. two, am, sure. 


Mr. Cassidy:*Onsa. scale*of one to 10, how far ‘does’ that 
take you to a situation where we could in the future avoid having 
to worry about these client-dictated appraisals? 


Mr. Beaton. On apscea les or oner to. 0 \l seannoc leuln vou 
how big an iceberg is under the surface from the tip I can see. 
Various materials have various densities. We do not see any more 
than you do--we see more than you, but we do not see how great the 
problems are. We only see the problems which land on our desks or 
are in the newspapers. We do not know how great the problem is. We 
know that for every situation we find, there is probably one that 
is not.lound. 


ao 


You can enlarge the discussion. What we are saying is there 
is a need for the things which are in here and we cen live with 
them. We really do not want to go much beyond that. 


Mr. Breithaupt: Responsible people always can and that 
is part of the problem and why we are here. 


Mr. Beaton: Beyond that you can say: "There is going to 
be a new set of problems in some other appraisal area. There is 
going to be a new set of problems in some other function of the 
tLuUsSG COMDANY. «a, 


I can tell you about trust company situations in another 
province, under another law, which are on my desk at the moment. 
They not substantial but they are nasty. I am advising. You do not 
want to hear that because it is not within the purview of this 
committee, but the point is that within the things we are looking 
at today, those are our views. I am not at all sure where the next 
problem will occur or how long it will take. I hope what we see 
happen this year in this area will last a generation. 


Mri. Cassidy: What I was going to say next wasethis.: <LE 
we were to talk in terms of a one, a10oor a nine, there are other 
considerations involved. For example, to tighten up the situation 
to get us up to a 10 in protecting against client-directed 
appraisals may on the other hand either hinder normal trust 
company operations or be an excessive amount of government 
regulation. I am shocking my friends in the Conservative Party 
when I say these things. 


Therefore, for those reasons, for reasons of efficiency or 
whatever, one may hesitate to go that far and only go part way. 


Mr. Beaton: If you want neutral territory on that, what 
we may be talking about is neither of these things. To take the 
middle ground, we may be talking about regulation if necessary, 
but not necessarily regulation. 


£2: 10.pe0. 


Mr. Cassidy: May I ask another question? 


The Vice-Chairman: Mr. Cassidy, one more question. I 
would like to get to Mr. Renwick before we adjourn. 


Mr. Cassidy: Okay, my question is this. You say you are 
not really prepared to comment on the application of codes of 
ethics by the other associations, is that right? 


Mr. Beaton: No. I think each society should come forth 
with its code of ethics and.say, “Here is how this affects us." 


Mr. Cassidy: In the case of your association, however, 
who initiates any complaint about an accredited member's failure 
to adhere to the code of ethics, what action is taken and what 
sanctions exist or have been used in practice? 


Mr. Beaton: A complaint can be initiated by the public 
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Or, as a duty, by a member of the society. If I see a lapse of 
ethics, I really have a duty under my code of ethics to make the 
complaint. The obligations on us under this code are quite heavy. 
We cannot say, "Mavbe it is up to someone else." I really have a 
duty there. 


But the public does, and most complaints do come from the 
public. I sat on the international ethics committee for three 
years, so I have looked at a lot of complaints. 


Mr. Breithaupt: How many members are there in your 
association? 


Mr. Beaton: In Canada we just have a few more than 100, 
but in our whole society with our American affiliation we have I 
do not know how many thousands. The American Society of 
Appraisers and the Canadian Society of Appraisers together are 
about the same size as the Appraisal Institute of Canada. That is 
the general rule of thumb that we see. 


Mr abr eLthaupl sihat 1s vour total 


Mr. Beaton: Yes. The ethics problems exist in real 
estate, but they are nothing compared to the ethics problems we 
have to deal with in our fine arts discipline. That is where you 
really learn the rules of ethics inside out, because the ethics 
cases in fine arts, as you can imagine, are quite a heavy 
responsibility. 


Mr. Cassidy: There is a wider area to interpret there. 
Mr SeBeaten: 2Thateiszrrehc. 


Mr. Cassidy: What is the sanction? What happens if a 
complaint is lodged? Who hears it and what is the range of 
discipline that is handed out? 


Mr. Beaton: A local committee is appointed and a report 
is written. The report is then submitted to the board of directors 
and also to the international governors, because if you are out of 
one society you are out of the other. 


The range of things that can be done goes from only a 
caution or admonition through to expulsion. We have no right to 
levy fines or fees. A breach of discipline in the ultimate only 
means you get kicked out. 


The Vice-Chairman: If I may be allowed to interject, 
certainly I would think that anyone who likes to have some 
identification alongside his name would find being drummed out of 
the organization very difficult to deal with. 


Mr pBeaton:sYes.) 1. amva, little rusty Yon (this etbuces 
believe there is a pact between the societies that expulsion from 
one produces expulsion from the others. 


Mr. Breithaupt: Has that happened recently? 
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Mr. Beaton: Not recently, but it has certainly happened. 


Mr. Renwick: Mr. Beaton knows it is no discourtesy that 
I had to leave this morning. I was sorry I was not able to hear 
the presentation. I have had an opportunity at least to skim 
through it. I have a couple of very specific questions about 
market value and then one or two more general ones. 


The first one is about the definition of "market value," 
which you set out and refer to from the Ontario Expropriations Act 
and Assessment Act on page 5. I have difficulty with the adequacy 
Ee Eke definition, although it is a very traditional definition 
of sale. 


Do you not think it is necessary to stipulate, if we are 
driven to a definition, that the dreaded words "arm's length" be 
used in that definition somewhere? I say '"'dreaded'' because of the 
income tax problems with that-- 


Mr. Beaton: I am not sure that any arm's-length 
transaction takes place in the open market. I think an 
arm's-length transaction does not take place in the open market. I 
think the term "in the open market" disqualifies arm's-length 
transactions. 


Mr. Renwick: The reason I was prompted to ask that 
question is, as a Christmas present I was given that book on the 
trust companies which outlines some of the problems Cadillac 
Fairview had in putting those properties on the market and their 
concern that they would find a buyer for them and so on. 


The whole of that process would indicate to me there was 
really not something called "an open market," that it was very 
idealistic to talk about an open market. As it turned out, the 
first sale was an arm's-length transaction. I find the phrase 
"open market" is an elusive one when we are talking of large 
blocks of real estate. 


Mr. Beaton: There are two or three things here. First, 

this is not the first time in the history of Canada that a large 
real estate complex of portfolio real estate investments has been 
sold off. It happens regularly in different places for different 
reasons. I myself have advised on two of these portfolio cleanup 
situations in my appraisal career. It does not happen every time, 
but I have been through the mill twice on a thing like the 

Cadillac one. It is not a once-in-a-lifetime matter by any means. 


The second thing is--maybe this is a fair 
statement--Cadillac Fairview is an organization of considerable 
talent and experience. They are in many aspects of real estate, 
but when they built properties they used to build them and keep 
them. Their experience covered all facets of real estate except 
selling. / 


This was really the area of their inexperince. Selling was a 
new thing for them. That is an overgeneralization but there is 
some truth in there. Here they are selling for the first time and 
on a big scale and they may be a little bit captive of their 
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inexperience. They are doing the best they can, they are getting 
the best advisers they can and they are getting the best results 
they! can: 


The® Vice=Chairman: "Mr; *Renwicky Tf F8mizghe just 
interject. Mr. Beaton has been kind enough to supply to the 
committee this document appraising Cadillac Fairview. It will be 
held by the clerk, if you would like to-- 


Mr. Renwick: I will read it tonight. 


Mr. Beaton: I think there was a big open market here. It 
is all described at the end of section 1 of the case study. 


Mr. Renwick: Let me go on to my second question. 


My sense is that people buy real estate for relatively 
long-term investment purposes rather than for immediate resale--if 
I can make that sort of statement. Sometimes for immediate resale, 
sometimes for long-term investment. If you are buying for 
long-term investment, let us assume for the moment that you could 
go back to the turn of the century or 50 or 60 years and you could 
plot the devaluation of the Canadian dollar over that period and 
you were buying as a 30-year investment forward. Are you able, 
with whatever care and attention one can give to that question, to 
take into account the inflationary aspect of what you are buying 
in determining the price you are going to pay for it? 


Mr. Beaton: There is no way that you are going to pay 

any more than anybody else. If everybody else is getting bargains, 
you will want a bargain too. If everybody else is paying $100,000, 
you are not going to pay $110,000 or $150,000 because you think 30 
years. You are going to pay the same price. In other words, the 
notion is that man is an economic, prudent being. He is going to 
pay a price which, if not exactly on the nose of the market, is 
very much in line with what everyone else is paying in the market. 


It is the same if anybody sells. He is going to do the same 
thing. Obviously, there are nonmarket factors in most sales; one 
person is a little more anxious to sell than the other is to buy. 
Market is the consensus of what everybody is doing. 


12:20 p.m. 


Once you start looking into the mind of one party, you are 
not talking about market value; you are talking about value to the 
owner, value to a particular purchaser. You have the old adage: 
"Price is what you pay, value is what you get." Of course, market 
value is just the consensus of market prices. It has nothing to do 
with what people expect to get. Some people are optimists, some 
are pessimists. But in the end, the market excites or humbles us 
epee akan on what camp we started from and where the market 
ended. / 


Mec Renwick? yAlI- right. ot Fustethink ther e! 19°! certain 
fictional sense about this definition. I do not think one has a 
problem when there is an open market and both a willing buyer and 
seller. You can shop around, you get the price, you find out what 
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it is and you really do not need an appraiser to tell you about it. 


The role of the appraiser comes in when the item is not 
readily saleable, and one wants to be able to say, "What is the 
price at which Iam going to’ put it: oni the market?" You call. into 
play certain skills because there is not an open market. You have 
to engage in the fictional world of creating a sense of what you 
would say would be the price, if there were an open market and if 
there were a willing buyer and a willing seller. It is that 
fictional part that bothers me about the appraisal. 


Mr. Beaton: There is a fiction here. The fiction is this 
property will sell at the same price as everything else. We know 
tt “wilh not We wsay,-""We wil lesell “itive! it Cheniiehér: Sere rttle 
lower.'' If everything is sold at market value, everything would be 
sold at exactly the same price, which it does not. There is the 
fiction. But market value becomes a little bit notional. It is not 
factual; with the words, "might be expected to realize" it is a 
Eieele*o1.e notionaly 


You might expect a property to realize the same price the 
other 18 properties realized, the average of the 18, or the middle 
group the other 18 realized. That is what might be expected. For 
instance, if you go to court with any other notion, the judge is 
not going to be sympathetic. He is sympathetic to the notion it 
might be expected to do what most of everything else is doing. 


The words in this definition are very powerful words. "Might 
be expected" is a very powerful phrase. So are "in the open 
market," “willing seller,'' and also "willing buyer." They cover 
dozens of market implications and they cover them very well. Every 
time you test the definition, you discover how good it was when 
they wrote it. 


Mr. Renwick: My last question relates to this strange 
problem with respect to valuing for mortgage purposes. I always 
get worried when one starts to distinguish value in the sense of 
how you value a piece of property for mortgage purposes as 
distinct from an open-market purpose. 


Since the major lending institutions, the trust companies, 
went into the mortgage market, my impression has always been--I 
like to say it has always been but actually it changes a lot--the 
companies had consumers of residential property against whom they 
imposed very strict rules of appraisal. They drove many purchasers 
to the dangerous problem of the second mortgage. 


That has been my view. They have taken the view that the 
person to whom they are extending the loan is going to go into 
default. They are going to be forced to foreclose the property or 
put in on the market under the power of sale and they are going to 
have to run for cover because of that. 


Of course, in the real world, a substantial lending 
institution is not going to find itself with a number of 
properties it needs to foreclose on and that it will have to dump 
on the market. I do not think the reference in the white paper and 
your reference to it in the report of the Proposals for Revision 
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of the Loan and Trust Corporation Legislation and Administration 
in Ontario, page 28, 2(¢a), fully take into account the judgemental 
question of the value of the covenant on the mortgage to pay the 
mortgage and give too much weight to the question of this "for 
sale on the open market." 


I have always felt sorry for people who have had to take a 
second mortgage in circumstances where there is a default on the 
second mortgage or a default on the first mortgage and they lose 
it to the second mortgagee. There has been to my mind, although 
some people say it is legitimate, an element of illegitimacy in 
forcing people by the conservative valuation that is opted for 
here in the white paper on a residential purchaser. Ultimately, of 
course, on some occasions it leads to a third mortgage situation. 


Mr. Beaton: Appraisers are not competent to value 
covenants. Appraisers are not competent to estimate the plus-up 
that goes or the discount that goes with the quality of a 
particular covenant applied to a particular property. It is not 
part of the education they get; it is not part of the normal work 
they do; it is not part of their accepted professional function. 


While these problems are real, the job of the appraiser is 
to find the thing generally known as market value. After that it 
is up to somebody else to write the policy that goes with it, just 
like the 75 per cent rule or the National Housing Act rule or 
whatever rule you have. 


Mr. Renwick: I understand that is not your role. The 
problem is that this value has become the value that directors of 
trust companies have used without exercising the kind of 
judgemental question that is involved about who they are lending 
it to and what the value of that covenant is, and giving undue 
emphasis to the foreclosure for sale. 


Do you indicate that your appraisal is exactly what you say 
it is? An appraisal, and that is all. The question of judgement is 
for somebody else. 


Mr. Beaton: That is a very good point. When an appraiser 
appraises a property, he should be told the purpose. If he is not 
told the purpose, he should not appraise the property. He should 
say, "As part of my terms of reference, I want you to tell me why 
I am appraising it." If it is being appraised for any reason at 
all, if it is an all-purpose appraisal, then he should be told it 
is an all-purpose appraisal. It may be an insurance appraisal. 


Some appraisers may feel, having gone through the market, 
found all the evidence and formed their opinion, they should not 
really be talking about the same opinion for a buyer: "You may 
have to pay as much as this if you are going to get it. Market 
value).is this figure, but i f,yotsateireablyacoingato. get it, the 
market is pointing that way a bit. It may not be worth that much, 
but you may have to pay more if you are going to get it." That is 
why the buyer wants to know. If it is for mortgage purposes, the 
appraiser should be told it is for mortgage purposes. 
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Some appraisers will err on the side of being conservative. 
myelreve Chis td be tr.ve. 


Mr. Cassidy: You said appraisers are neither trained nor 
qualified to value covenants. It is my understanding, in the case 
Of -Ehe-extra.ol/0-million valuation on Cadillac: Fairview, it is 
essentially a covenant. Is that right? 


Mr seaton: [- noticed that. 


The Vice-Chairman: I think it is very appropriate at 
this point, Mr. Beaton, for the committee to adjourn its 
deliberations for the morning. I want to thank you very sincerely. 
I am sure your brief and comments have been most enlightening to 
every member of the committee, and I thank you for taking the 
opportunity to appear. 


Mr. Beaton: Thank you very much for your time and 
courtesy, Mr. Chairman. 


The committee recessed at 12:30 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


The Vice-Chairman: Recognizing a quorum, we will come to 
order. Mr. Lorie Waisberg, will you come forward, please, sir? 


Mr. Waisberg: I have my client with me. 


The Vice-Chairman: Your client is more than welcome to 
take the table with you. Please identify yourselves. The brief is 
exhibit 24. Do you all have a copy of that? 


Mr. Renwick: I have not got a copy. 
Mr. Breithaupt: Perhaps the bundles could be distributed. 


Are neither Confederation Trust nor the Co-operative Trust 
Co. of Canada going to be appearing? 


The Vice-Chairman: I am sorry, what was that? The old 
schedule has just been reversed. We are having Co-operative Trust 
as the second witness this afternoon, if that was your question. 
Unfortunately, the other schedule was out of order when it was 
printed. I should have mentioned that and I apologize. 


Having said that, Mr. Waisberg, perhaps you would like to 
proceed. 


SEEL MORTGAGE INVESTMENT CORP. 


Mr. Waisberg: I really, I have a very simple submission 
to make to you this afternoon. Seel Mortgage Investment Corp. is a 
federally incorporated mortgage investment company. It was 
incorporated in late 1974 in response to legislation introduced by 
the federal government in the summer of 1973 designed to encourage 
investment in residential mortgages. 


The theory of a mortgage investment company is that it acts 
as a way of collectivizing mortgage investments and acting as a 
conduit for tax purposes. It is like a mortgage mutual fund, 
except that it is not issuable or redeemable, but in the sense 
that it is an investment fund designed to channel investment into 
residential mortgages, it is like a mutual fund. 


Seel has been managed since its creation by Seel Enterprises 
Ped. 3) ia company; chat. is; controbled’ by *thesExton@family< ‘Eric Exton 
has been in the mortgage business in this province for 
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approximately 30 years. He is a very well-known mortgage broker. 
His (son @Leonstr.c ssi Wi th, us, today... 


Eric Exton would have preferred to make this submission 
himself. It is not his way to call on mouthpieces to make 
submissions, but he is recovering from a series of heart 
operations and did not feel well enough to make the presentation 
today on his own. You are getting the next best, and that is his 
lawyer and his son. 


Hon. Mr. Elgie: Are you saying that or do you make your 
own decisions about that? 


MrinWaisberg: It 1s notupar tof the tormal submission. 1 
tell you that by way of background, because I think it is useful 
for you to understand how narrow our submissions are. We really 
want to speak only about the recommendation that mortgage brokers 
be ineligible to serve as directors of loan and trust companies 
and we also wish to speak about the prohibition against management 
contracts. We want to speak about both of these questions because 
we have a strong personal interest in them both. 


Both Eric Exton and his son, Leonard, are mortgage brokers. 
Seel Enterprises carries on a mortgage brokerage business. It is 
not as it once was, when it was the predominant part of the 
business. Today, I do not think it could be described as the 
predominant part, but it is still a very important part of the 
business and it fits into the whole operation. 


Seel Mortgage Investment Corp. is not the only mortgage 
activity that the Extons perform; rather, Seel Mortgage Investment 
Corp. is an investment fund that they administer and manage. They 
bring investment opportunities to Seel Mortgage Investment Corp., 
they administer the mortgages for the corporation and they carry 
on. 


Both the senior Exton and the junior Exton are extremely 
well qualified in the business of making mortgage loans. That is 
their business. The senior Exton has served Ontario as a member of 
the Commercial Registration Appeal Tribunal. He has been a member 
of the Ontario Mortgage Brokers Association and other similar 
associations. 


They are very knowledgeable people. To deny loan and trust 
companies the opportunity to have the benefit of counsel from such 
people does not seem to make a lot of sense. Because one mortgage 
broker has behaved in a manner that is not in the interest of the 
public, it does not seem to make sense to eliminate all mortgage 
brokers from the capacity of serving as directors of loan and 
trust companies. That is the first point we want to make. 


If you want some more background about the Extons, certainly 
Leonard Exton would be delighted to fill you in and tell you what 
experience they have in the business. 


If not, I will turn to the management agreements. As I 
stated at the outset, mortgage investment corporations were 
created to provide another medium to invest in mortgages. The 
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federal government felt that if there were many people investing 
in residential mortgages, there would be a sounder residential 
mortgage market. 


The idea was to attract investment funds into investment in 
mortgages. Rather than having people invest in individual 
mortgages, there would be some attempt to collectivize it. They 
created mortgage investment corporations. They dramatically 
restricted the leverage permitted mortgage investment 
corporations. They are not full-fledged loan companies. 


In the creation of mortgage investment companies they 
contemplated that they would be administered by third-party 
experts. There are a number of instances in section 105 of the 
federal act, pursuant to which Seel Mortgage Investment Corp. was 
created, which would indicate it was expected that there would be 
external advice, external management. 


That makes sense, because to start up a mortgage investment 
company without an external adviser would require the sort of 
investment and the kind of stake that would have been 
inappropriate. 


The recommendation contained in the white paper is to the 
effect that management agreements approved by the registrar be 
exempted. We think there should be a few more exceptions permitted. 


The first would be to exempt mortgage investment companies 
because they really make sense, especially when they are 
externally managed. 


The second exemption we would proffer for your consideration 
is one for management agreements that have been approved by the 
primary regulator. In this case, Seel is incorporated under the 
federal statute. The management agreement between the loan company 
and Seel was approved by the federal registrar and we think that 
should be enough. We should not have to seek the approval of two 
people. 


The third exception we would urge on you is not to change 
the rules at this stage of the game. Seel has been in existence 
Since 1974. It has done two offerings. Because there is a 
restriction in the federal act that no one shareholder can own 
more than 25 per cent of the shares, it had to go public almost 
immediately. Everybody was buying the external management, if you 
will, of Seel Enterprises Ltd. 


To change the rules of the game now, we think is not 
entirely fair. 


The fourth is an exception which would contain standards for 
ensuring fair dealing. The Seel arrangement ensures that 
notwithstanding the fact that the management company can deal with 
the loan company, there are adequate safeguards. Those are 
appraisals whereby the manager has an interest in the proposed 
transaction and approval of the transaction by a committee of 
independent directors. We think those two things, given the 
limited nature of the operations of Seel, provide adequate 
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safeguards for the public, both public shareholders and public 
depositors. 


Those are our submissions. 


The Vice-Chairman: Thank you very much, Mr. Waisberg. 
The first questions are from Mr. Gillies, then Mr. Breithaupt. 


Mr. Gillies: We thank you for your presentation, Mr. 
Waisberg. It may have been very specific, but I think you have 
raised some good points and we should look at them. 


I want to direct a question to you and to the ministry about 
your first point on the mortgage brokers as directors. You say in 
your presentation that there are other mechanisms available to the 
ministry to control abuse, short of proscribing mortgage brokers 
from sitting as directors. I wonder if you could suggest the type 
of things you envision. 


Mr. Waisberg: One of the primary duties of the director 
is the so-called fiduciary obligation, the duty of loyalty, the 
duty to act in a manner which prefers the interest of the 
corporation to the self-interest of the director. I would have 
thought this is the first place to look for a remedy. 


The second would be to prohibit transactions which do not 
meet the general commercial norm. I do not think there is anything 
wrong with conflicts. What is wrong are undisclosed conflicts or 
conflicts resolved in the interests of the individual. Just 
saying, ‘There are conflicts, therefore let us do away with all 
conflicts,'' seems a very crude way of dealing with the problem. 
Some conflicts are potentially so serious you have to prohibit 
them. 


For instance, the present statute contains prohibitions on 
loans to directors. It,is arguable that’ that situationias 
potentially so abusive you should prohibit it altogether. I do not 
think one has to be that crude in dealing with this potential for 
conflict, L.usedtthe word draconian’, .in.the,pruieb., wand maybe.tbat 
is a little strong. There is a potential for conflict. But there 
are standards at common law, in the statute, and mostly in the 
realm of fiduciary duty, but not only there. 


Mr. Breithaupt: On a supplementary to that question: Why 
does the ministry feel it is necessary to have complete 
ineligibility for this class of persons, any more than it should 
be lawyers or any other particular class? Looking at the 
background of the junior, smaller trust companies particularly, I 
would think it is fairly common for persons with a mortgage broker 
background to become senior officers or shareholders in these 
companies. 


In order to get a discussion going, if Mr. Waisberg has made 
some unreasonable points, I would like to hear from ministry 
officials as to why “it “should beso stringenc. 


Mr. Thompson: In looking at this type of situation, Mr. 
Waisberg is very eloquent on that. He has conceded there is a 
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potential conflict of interest. In our view, unlike the role 
played by lawyers or chartered accountants, the intrinsic nature 
of the role of the mortgage broker--basically to find or place 
mortgages--is so fundamental to the operation, we felt the most 
effective way of dealing with it was simply prohibition. We put 
that forth in a white paper for discussion purposes. 


We clearly want discussion on that. We have identified the 
issue as to a potential conflict-of-interest situation. 


Mr. Gillies: I want to reinforce the point my friend has 
made. In the white paper, the next recommendation you mention 
after the proscription of mortgage brokers is that 
conflict-of-interest guidelines should be strengthened. I do not 
think there is any doubt in our minds they should be. 


I wonder if in many cases there are reasonably innocent 
conflicts and which if declared in advance are all the more 
innocent. I wonder if the ministry could not look at other 
mechanisms, short of proscribing a whole class of business people. 
It bothers me a little. 


2:20 p.m. 


Mr. Thompson: If I may respond to that, it bothers us a 
great deal too, but I am not sure if we could define that to such 
a degree that we could cover off that conflict of interest 
situation. That is the problem we have. There seems to be such an 
apparent or ostensible conflict in it. What could you do by way of 
disclosure or prohibiting a certain type of transaction, or would 
you essentially be destroying the whole fundamental relationship? 


Mr. Breithaupt: There is no trouble in defining in 
subsection 8 the various other prohibitions without prior 
approval. That strikes a balance that seems fair. 


Hon, Mra, Elegie; Tt isian area, we.are going to have-to 
looks ate 


Mr. Thompson: I agree with you there. 


Mr. Breithaupt: I Ehinke'so. 


Hons? Mr .4.Gleie:. To. be, fair.,..the, original. concern 
expressed by those who were involved in the drafting was that 
there was a fundamental conflict in the roles. As you say, there 
are many other people who might have similar conflicts and we may 
well have to look at some variation on that theme. 


The Vice-Chairman: Mr. Breithaupt, do you have any 
further questions? 


Mr. Breithaupt: No, that is fine, thank you. 


Mr. Cassidy: I would like to ask a question of the . 
minister rather than of the witnesses. I hesitate to ask you to do 
Enis? but *eoinge "back -to the*situation in “the VPast’couple of years’, 
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were there many specific situations where the role of registered 
mortgage brokers might have contributed to some of the conflicts 
or problems? 


Hon. Mr. Elgie: In‘the present situation?-N6o7’not that 
we identify. 


Mr. Cassidy: So there is no smoke thereé*that=would 
justify-- 


HOM. Mee betes NOL Goab lait aware Ons 


Mr. Crosbie: Speaking to that point, Mr. Chairman, you 
may recall from our runthrough of the act when we dealt with the 
mortgage investment corporations, we pointed out there are no 
Ontario incorporated loan corporations that are designated as 
mortgage investment corporations. They are only at the federal 
level. 


Hon. Mr. Elgie: They are allowed here; though. 


Mr. Crosbie: They are allowed here. The act contemplates 
them. I think probably the trap we have fallen into here is that 
when we were dealing with this conflict of mortgage brokers and 
directors of corporations, we did not specifically direct our 
minds to the situation of the federal mortgage investment 
companies. 


As the minister and Mr. Thompson have indicated, it is an 
area where we have to do a little more homework and take a hard 
look at just how our concern about a trust company and a mortgage 
broker operating out of the same offices, that sort of a situation 
that was a very great concern to us, relates to a mortgage 
investment company, if it does relate at all. 


Mr. Cassidy: You were thinking about the guy who hangs 
out his shingle as a mortgage broker, maybe a local lawyer or 


somebody like that who then qualifies as a mortgage broker, rather 
than somebody in an operation to the company. 


Mr. Crosbie: If I may give an analogy you may be 
familiar with, there was Astra Trust and Re-Mor. Re-Mor was the 
mortgage broker and Astra Trust was the trust company. They 
operated out of the same offices. People went in to get a trust 
investment and wound up with a mortgage investment. 


Merv. Briel thaupt)* bucwin= cite Cie cumseance=— 
Mr. Crosbie: It is quite different. I am not suggesting 


it relates to it. I am saying that is the type of concern that was 
atethe* back of ovr minds. 


Mr. Cassidy: So there was a specific factum then. 


Mr. Crosbie: No, it was not a mortgage investment 
company. 
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Mr. Breithaupt: It had nothing to do with the 
Seaway-Greymac event? 


Mr. Crosbie: No. 


Hon. Mr. Elgie: But of recent and searing memory, none 
the less. 


Mr. Cassidy: My other question relates to this. I am not 
sure of the nature of your parent company, Seel Enterprises, and 


what kind of operations it is in. 


Mr. Waisberg: It is a mortgage broker. 


Mr. Cassidy: So, basically, it finds and then the 
investment company invests. Is that right? 


Mr. Waisberg: That is right. It generates the 
opportunities, the directors make the policy decisions and the 
specific investment decisions, but the investment decision having 
been made, Seel Enterprises then manages the investment for the 
account of the loan company. 


Mr. Cassidy: Is a substantial amount of the mortgage 
business generated by the mortgage-broking side on Seel 
Enterprises’ own account? 


Mr. Waisberg: Yes, a substantial amount. The percentage 
varies from year to year. When it started the percentage was 
fairly small. Today it is a substantial amount, but not 100 per 
cent, probably not even 75 per cent. 


Mr. Cassidy: Maybe I had better ask the question again 
because I am not clear of the answer. I am not even sure the 
question is correct. Does Seel Enterprises do any development or 
other things on its own account as opposed to going out and 
finding people who need a mortgage? 


Mrv cCExtomsicye ss 

Mr. Cassidy: How much of the mortgage lending by Seel 
Mortgage Investment Corp. is on account of developments in which 
Seel Enterprises is the principal? 

Mr... Exton: None. 

Mr. Waisberg: It is prohibited. 


Mr. Exton: Even my own house would not be mortgaged by 
Seel Mortgage Investment Corp. because of the conflict of interest. 


Mr. Waisberg: But the federal statute carries the 
prohibitions to directors on up to the management company. 


Mr. Cassidy: Right. If you think of some recent history 
in Ontario--and you were not here on earlier things, but we have 


to talk euphemistically to keep Mr. Mitchell happy-- 


The Vice-Chairman: Indeed. 


Mr. Cassidy: --if you think of recent situations in 
Ontario where there was a tremendous amount of incestuous trading 
and bidding up of values between business partners who were 
certainly very close, would that kind of thing be permitted under 
those federal laws or would the federal conflict of interest 
provisions have struck it down long before they reached the level 
they did? 


Mr. Waisberg: I guess there would be nothing prohibiting 
the so-called reciprocal dealings that were really at the heart of 
the events you are referring to. That is a very difficult problem. 


But direct dealings of the kind you are referring to between the 
mortgage broker and the loan company would not be possible. 


Mr. Exton: No. You can have only two inside directors 
out of the eight we have on the board, and the two inside 
directors happen to be my father and myself. 


Mr. Cassidy: Explain that to me. You mean that on the 
board of a mortgage investment-- 


Mr. Exton: On the board of Seel Mortgage Investment 
Corp., which I am discussing now, there cannot be any more than 
two inside directors. The other six directors are from different 
walks of business. 


Mr. Cassidy: So whether they are tame or not, they must 
at least be outside directors, is that right? 


Mie COD LUA UErS Se Orneciy, 

Mr. Cassidy: Is there any requirement in our present act 
for a certain number of outside directors? I do not believe there 
is, iswthere’ 

Mr. Thompson: No, not to that specific degree. 

Mr. Cassidy: Is there to some degree? 

Mr. Thompson: Yes. There is one on audit committees, 
etc., that presupposes outside directors will be on as 


representatives. 


Mr. Cassidy: Are audit committees obligatory or not? 


Mr. Thompson: Yes, they are. 
Mr. Cassidy: So it is there, but it is much weaker than 
it is.in the pederalsact. 


Mr. Thompson: In this particular area, yes. Overall they 
are generally pretty well uniform. 


Mr. Waisberg: Understand that the federal act simply 
says that where there is a management agreement, the manager 
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cannot have any more than a quarter of the directors of the 
managed company; that is all the federal act says. It does not 
speak generally to loan corporations; it speaks only to mortgage 
investment corporations that have external management. 


Mr. Cassidy: Do any of your six outside directors also 
hold positions as directors on the board of Seel Enterprises? 


Mr. Waisberg: No, they could not. They would then be 
disqualified. 


Mr. Renwick: Mr. Waisberg, if we were to recommend that 
there not be the exclusion for registered mortgage brokers, what 
would be the alternative ways in which we could cope with the 
question of conflict of interest? The term "conflict of interest" 
does not bother me as such. The question is whether or not the 
people who are sitting around the table with you making decisions 
know about it and that you not participate in the decision or you 
leave the room or whatever. 


Mrit Waiisbergem Ticcangthink, of) three-things., The first’ is 
an articulation of the duty of loyalty, which the statute does not 
now articulate, although I am satisfied it is there simply by 
holding the office of director. But I think it would not be a bad 
idea to articulate that standard and to put it into the statute as 
it is in the federal and provincial business corporations 
legislation. That is the first and obvious thing. 


2:30 p.m. 


The second thing might be to have a section similar to the 
one in the Ontario Business Corporations Act that refers to 
accountability. In effect, it says that people who deal with a 
corporation where they have an interest on the other side are 
accountable for profits unless A, B and C. I think that would also 
be useful. 


Third, it is wise to focus on the potentially most abusive 
transactions, such as loans to yourself, and eliminate them. You 
could say those cannot be done. With that sort of regime, you are 
reasonably certain there are not going to be any serious problems. 
Nothing is going to eliminate dishonest characters from any 
business. That is in the nature of things. 


Mr. Renwick: Those three suggestions, plus disclosure of 
interest, refraining from holding and absenting yourself, if 
necessary-- 

Mr. Waisberg: Sure. I think it is there now. 


Mr. Renwick: Pardon? 


Mr. Breithaupt;: That is» there,now, to ali prackiaea 
purposes. 


Mr. Waisberg: The accountability one could be better 
articulated. 
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Mr. Renwick: Yes. If the minister holds to his view that 
we are not going to place any shareholder limitation on loan and 
trust corporations, one of our major problems in dealing with this 
is the independence of the board, the number of persons who can be 
legitimately seen to be not captive directors. 


Mr. Exton: AS a matter of fact, there is one inside 
director on the executive committee and three outside directors. 
There is an unwritten agreement between all four of the gentlemen 
involved that if a mortgage application comes in and there is even 
one person on the four-member board who does not like that deal, 
Seel Mortgage Investment Corp. does not take it. 


Mr. Renwick: There is almost a veto power-- 


Mr. Exton: It is a veto power-- 


Mr. Renwick: --vested in each member of the executive. 
Mr. Exton: --of each one--exactly the same. If my father 


likes it and the other three do not, or three of them like it and 
one does not, it is not given to Seel Mortgage; it is syndicated 
out through Eric Exton, in trust. Obviously, we have agreed to it, 
we like it and we take it on in our other portfolio. 


There are so many controls we have put in which have not 
been put in by the government that we feel we are being angels 
compared to what the government even wants of us. 


Mr. Renwick: Is Seel Enterprises Ltd. basically a family 
business: 


Mr. Exton: Seel Enterprises Ltd. is a family business, 
yes. 


The Vice-Chairman: Are there any further questions? 


Mr. MacQuarrie: Dealing with the mortgage investment 
corporation, I do not know if this has been covered or not, but 
what sort of proportion of the shareholders are not connected with 
Seel Enterprises Ltd. proper? 


Mrz.) Exton sorAre not? 


Mr. le C0Uart re sevens. 


Mr’. Exton: The /proportionimisuy)) percent. 


Mr. MacQuarrie: Does Seel Enterprises Ltd. hold about 25 
per cent interest? 


Mr. Exton: Seel Enterprises Ltd., the Seel Enterprises 
Ltd. pension plan to Guaranty Trust, the Exton Charitable 
Foundation, my father personally, myself personally, my mother and 
my wife, in total, do not own more than 25 per cent. 


Mr. Waisberg: Which is the limitation-- 
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Mr. MacQuarrie: Under the federal legislation, yes. You 
are operating also in connection only with mortgages referred to 
under this Residential Mortgage Financing Act, so you are dealing 
primarily with residential mortgages or solely with residential 
mortgages. 


I tried to follow some of your comments with respect to 
management contracts. I can see a contract approved by the primary 
regulator, management agreements going back some time, but I have 
a bit of trouble with the third one there, management agreements 
with the management of any mortgage investment company. On the 
basis, seemingly, that these mortgage companies cannot stand the 
loan and that they need some external management control, there 
are some questions in my mind about that. You demonstrate that for 
the year ending December 31, 1983, you had a total income of $2.1 
million on an investment portfolio of approximately $14 million. 
That was not a bad return. 


Then on your debentures, bank loans, etc., you had expenses 
of $1.3 million and the $272,000 cost of operation. How would that 
generally compare with a mortgage investment corporation standing 
on its own, administering $14 million worth of assets? 


Mr. Waisberg: It is hard to pick a number, of course. 


Mr. Exton: I think I can answer this. We have a 
president, Eric Exton. You have to have a president in a mortgage 
investment corporation who is the senior man on the job. Let us 
say $100,000 is a fair figure to pay someone with his experience. 


You have to pay someone like me who has had six years' 
experience. I am a chartered accountant. I have gone to school. 
People in my age bracket and with my experience earn $50,000. You 
are talking about someone to do the bookkeeping, someone to do the 
computer operations, a secretary and an office. With all these 
things put together, you are talking about a lot more than 
$272,000. It would not be viable, especially in the first year of 
PDE aAGLON sal GULCOULO NOL make. it. 


Mri.e MacQuatrie: In this case then, in charging -under—the 
management contract and charging back the mortgage financing 
company..vou, anewsort..of. billing the. time.you-~spend, or.is it 
specified in the contract? 


Mr. Waisberg: It is one eighth of one per cent of the 
assets per month. 


Mr. Exton: On $14 million, it works out to approximately 
$10,000 a month. In addition there are some other costs, 
out-of-pocket expenses, that are charged. There are no employees 
of Seel Mortgage Investment Corp. They are all employees-- 


Mr. MacQuarrie: What other controls are put under the 
management contract you apparently had a long time gaining 
approval of? if I recall correctly, there were lengthy and 
laborious negotiations with the feds to get approval of the 
Management contract. What sort of strings did they attach to how 
much you could be paid? You could see them limiting-- 
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The Vice-Chairman: Mr. MacQuarrie, may I ask you please 


to try to make your comments into the mike for the purpose of 
Hansard. 


. Mr. MacQuarrie: I am sorry. I was wondering what sort of 
strings they attached and how many loopholes there were in 
building up these other items, out-of-pocket expenses and the rest 
of it that were not within the one eighth of one per cent or 
whatever it might be. 


Mr. Exton: I think there is one thing you may be 
forgetting. This is the normal practice for all mortgage 
investment corporations and mostly for trust and loan companies. 
They include in "other operating expenses" any write-offs for bad 
debts. Included in this figure is a figure for mortgages that have 
gone out for arrears and for which we are providing. 


Mr. MacQuarrie: Do you charge actual write-offs, actual 
losses as they occur, or do you build up a reserve for bad debts? 


Mr. Exton: There is a reserve. Under the Income Tax Act 
we are allowed to claim 1.5 per cent of the total mortgage 
portfolio, less any National Housing Act mortgages and any 
mortgages on which a specific reserve has been made. 


Mr. MacQuarrie: NHA mortgages are, I would assume, 
mortgages insured by Mortgage Insurance Co. of Canada or whatever. 


Mr. Exton: That is correct. 


2:40 p.m. 


The Vice-Chairman: I wish to thank you for your 


presentation today, Mr. Waisberg and Mr. Exton. It appears the 
questioning is finished in regard to your brief. 


Mr. Exton: May I leave a curriculum vitae for myself and 
for Mr MSErICGSES ton n0L. general yobUC “spect: icarmy 1OL oULLOownD 
purposes? 

The Vice-Chairman: Please do. 

Are the representatives of Co-operative Trust Co. of Canada 
here? Mr. Lipsett, Mr. Gebert and Mr. John Feron. Please speak 
into the microphone and introduce yourselves for Hansard purposes. 

CO-OPERATIVE TRUST CO. OF CANADA 


Mr. Lipsett: My name is John Lipsett. I am the 
corporate secretary of Co-operative Trust Co. of Canada. 


Mr. Gebert: My name is Ed Gebert. I am chief executive 
officer: | 


Mr. Feron: I am John Feron. I am director of Co-op 
Trust for the Ontario Credit Union League. 


The Vice-Chairman: Who will be the spokesman? 
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Mr. Lipsett: I will, and I would like to make a few 
opening remarks. 


The Vice-Chairman: This is exhibit 31. 


Mr. Lipsett: Thank you for giving us this opportunity to 
speak to you today with respect to our brief pertaining to the 
white paper. 


Co-operative Trust supports many of the proposals contained 
in the white paper. However, we did not deal with these at any 
length due to constraints in the preparation of our brief. 
Instead, we focused on those proposals that gave us some concern 
and on which we would like further clarification. We support many 
of the proposals and agree that certain controls must be in place 
for the protection of our investors and the public. We would, 
however, caution against overreaction to certain relatively recent 
events that have taken place regarding the Crown-Greymac-Seaway 
Situation. 


Co-operative Trust is unique both in its structure and its 
relationship to the co-operative credit union system. We hope the 
legislators understand and recognize this uniqueness in order to 
avoid passing legislation that would make it difficult for us to 
operate in all provinces where we provide services as a national 
co-operative trust company. 


Co-operative Trust policy, which is supported by our 
co-operative and credit union shareholders, is to offer our 
services to the greatest extent possible through the credit union 
System. Since the company was created primarily to provide credit 
union members with all types of trust services, we recognize the 
best way to do this is to have our services available where the 
credit union member goes to satisfy his financial needs, namely, 
his credit union. 


We also hope the legislators will recognize and take into 
consideration the uniqueness of our structure, namely, the fact 
that only co-operatives and credit union organizations can become 
shareholders. Individuals cannot become shareholders of 
Co-operative Trust. Due to the fact that only corporate entities 
can be shareholders, our special act of incorporation provides 
that an individual does not have to be a shareholder to be a 
Mirecton) 


The federal government recognized our unique structure when 
it drafted subsection 35(5) of its proposed new Trust Companies 
Act. In effect, subsection 35(5) says that a director or officer 
of a local, provincial or national co-operative organization can 
be a director of a trust company. This is an exception in the 
draft act, which otherwise provides that a director of a competing 
deposit-taking institution is not eligible to be a director of a 
trust company. 


I would like to refer to several of the concerns we raised 
in our brief. Although we feel all the concerns are important, 
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because of time constraints we will limit our comments to six 
specific areas. 


1. We requested clarification of tne proposal regarding the 
elimination of the power to incorporate or acquire mutual funds 
and mutual fund sales and management corporations. At present, we 
have several mutual funds within Co-operative Trust and we may 
want to establish other mutual funds within the company. In 
addition, eventually we hope to market these mutual funds through 
credit unions. 


2. We are concerned with the suggested prohibition regarding 
the paying of fees or commissions to corporations controlled by a 
supstantial shareholder, an affiliate, an insider or a corporation 
not dealing at arm's length. It would appear that credit unions 
could fall within one of these categories. This would seriously 
affect our working relationship with credit unions and our 
aforementioned policy of providing our services through them to 
their members. Many of these credit unions are actively involved 
in selling Co-operative Trust investments such as guaranteed 
investment certificates and registered retirement savings plans. 


3. With respect to the filing of reports with the registrar, 
we are particularly concerned about the suggestion that minutes of 
board and committee meetings be filed. We do not guestion the 
right to have these documents inspected as is now done by the 
auditors for the federal superintendent of insurance, but we 
disagree with having to file the actual minutes. 


In our particular case, board minutes are very detailed and 
there could therefore be problems with respect to confidentiality 
and a lot of extra expense because of the paperwork. Just as an 
example, our minutes sometimes run from 20 to 30 pages for a 
one-and-a-half-day board meeting. 


4. We are disappointed that the Ontario white paper has 
rejected the federal government's proposal to dispense with the 
segregation of guaranteed trust funds and company funds in a trust 
company's accounting records. We feel that the concept of 
segregation is archaic and expensive to maintain. We do not feel 
that the trustee relationship would be destroyed or jeopardized if 
the practice was dispensed with. We therefore recommend that the 
committee give further consideration to this matter. 


5. We are very troubled about the suggested proposal 
regarding real estate valuations for mortgage purposes. We hope 
the committee will take a serious look at this proposal. We are 
not sure how one could value real estate on the basis that is 
suggested and still have consistency throughout the trust 
industry. We are not sure that workable guidelines could ever be 
established to value property other than according to market 
conditions existing at the time of the valuation. 


We do agree, however, that some standards should be set with 
respect to appraisals, as we have found that at any given time it 
is possible to have two or three appraisers come up with widely 
divergent valuations for the same parcel of real estate. We also 
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recognize that there have been problems with respect to inflated 
values. 


We are concerned about the suggestion that a trust company 
would be required to obtain prior approval before the board of 
directors could hire a chief executive officer or a chief 
financial officer. This is unacceptable to us for the reasons that 
we outline in our brief. 


Some of the best chief executive officers that Co-operative 
Trust has had were persons recruited from within the co-operative 
credit union system. The person who was hired prior to Mr. 
Gebert's appointment was instrumental in resolving some serious 
problems the company experience in late 1979 and 1980. He came on 
board in June 1980. 


At the time of his appointment he had had no previous 
experience in the trust industry, although he was a chartered 
accountant and had managed a national insurance company. If the 
proposal suggested in the white paper had been in place at the 
time, we wonder if the registrar would have approved his 
appointment, which was based to a very large degree on his 
knowledge and experience gained in working within the co-operative 
credit union system. We feel that this function should continue to 
be the responsibility of the board of directors, which is elected 
by our shareholders. 


In conclusion, we would like to make two further comments. 
We strongly recommend that there be more dialogue between the 
Ontario and federal authorities with the objective of making the 
federal and provincial legislation in this area as uniform as 
possible, taking into account specific matters that may be unique 
to one or other level of government. 


We would also like to see this concept extended so that the 
loan and trust legislation in all provinces and the federal 
legislation are as uniform as possible. The benefit to trust 
companies operating across Canada in having uniform legislation is 
obvious. 


We also trust that when the draft bill which will no doubt 
result from these hearings is prepared, that consideration will 
have been given to the unique relationship between Co-operative 
Trust and its shareholders, namely, the members of the 
co-operative credit union system. We also hope we will be given 
the opportunity to provide further input when the bill has been 
drafted. 


2250 ep.m: 


The Vice-Chairman: Thank you, Mr. Lipsett. Are there any 
questions? Mr. Breithaupt. 


Mr. Breithaupt: I note that the presentation is really 


in two parts. The first part deals with a number of items for 
which clarification is sought and the other part makes particular 


recommendations. 
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Might it be reasonable for the superintendent's office to 
reply in writing to you, with respect to these various 
clarifications, to sort out your concerns bucinoe necesegrityeco 
to tne detailed recommendations we are receiving? Perhaps that 
would be a way of handling this portion of the brief, and it may 
interest tne registrar. 


Mr. Thompson: Yes, we would be very pleased to do this. 
In fact, some people have come in to discuss matters with us. We 
would be pleased to sit down with officers of the company and go 
over those items they seek clarification on, because I think they 
can be fairly readily clarified. I hope they can. 


Mr. Renwick: Mr. Chairman, I have two questions. 
Suggesting the registrar will have to approve entry of a company 
into the fiduciary trust business certainly concerns me. We 
touched upon this briefly the other day. In my conception of the 
world, a trust company should have as a goal, reachable within a 
reasonable period, the obligation to provide the full range of 
trust services envisaged by the act, rather than simply have them 
in the privileged position of dealing only in the financial 
intermediary business. I certainly support the concern you express 
about the approval of the registrar for that purpose. 


Also, I would worry about the government taking on the 
responsibility to hire the chief executive officer and financial 
officer. I think it would be very unwise for the government to 
assume the responsibility to either approve or veto the 
appointment of the chief executive officer and the chief financial 
otficer. 


The end result would be, if something did go wrong in the 
company, there would be ambiguity with respect to the degree of 
responsibility of the board of directors of the company and the 
registrar as to who was at fault. And if you approve once, does 
that mean, somehow or other, you are going to have to carry out 
some annual review of the actitivies of the chief executive 
officer? 1 have very real reservations from the point of view of 
the government. 


I certainly think when we are the government, we will not 
want to have that responsibility. 


Mr. Vice-Chairman: I am intrigued by your straight face 
that you suddenly turned into a smile. 


Mr. Renwick: I know some of my opponents use the word 


Wat “stints tead sorte owhent 


I would appreciate the minister commenting particularly on 
the second point. We discussed the first point the other day, but 


I would appreciate the minister's or his deputy's response to the 
second point. 


Hon. Mr. Elgie; Mr. Chairman, I would ask the deputy to 
respond to that. He was more actively involved in the drafting. 


Mr. Crosbie: Certainly I share the concern about the 
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registrar taking on the duty of blessing, if you will, which I 


ae pose is what happens when he approves the chief executive 
officer. 


I suppose the position is more readily understood if you 
turn it around and ask what should the registrar do if there is an 
incompetent CEO running a trust corporation? What should the 
remedy be in those circumstances? Should there be any or do you 
just wait until ne demonstrates the incompetence by making bad 
investments or putting the company offside financially? 


Mr. Breithaupt: You could require a meeting of the 
PITeCLorey ccouLuL yOu NOL? 


Mr. Crosbie: Presumably you are saying moral suasion, 
then. 


Mr. Breithaupt: You would think it would have a pretty 
lively effect. 


Mr. Renwick: I certainly would prefer that approach to 
the question to having the initial approval. I certainly would not 
be averse to at least canvassing the proposition that it was 
something more than moral suasion in the final analysis if that 
became necessary. 


Mr. Crosbie: If there were a better solution to the 
problem, I for one would like to avoid having to put some sort of 
Good Housekeeping stamp of approval on all chief executive 
officers; but I think it does have to be more than moral suasion. 


I do: notc*knows Onethe“basis’ of “dissatisfaction with, ‘say} 
the chief executive officer would you be justified in reducing the 
borrowing ratio, for example? 


Mr. Renwick: We can kick around some of the 
poOssibititiesssbucY ItPirt “did-turn outvthat there was’ any ‘meric oin 
this question of public interest directors, for example, that is 
very significant (inaudible) operation. It would be a very real 
public signal if the public interest director decided to resign 
from the board and made a statement simply resigning, very much 
like the governor of the Bank of Canada. The signal would be very 
clear. 


I think if the situation developed where, as my colleague 
Says, the registrar sought a meeting with the board of directors 
and made his position to it, if that clout did not work, certainly 
it would work very quickly if public interest directors were to 
resign from the board simply because of that question. In the real 
working world I think you could perhaps solve the problem that way. 


But I certainly would ask you to consider seriously the 
removal of this recommendation about advance or prior approval. 


Mr. Crosbie: May I go back to one of your earlier 
comments about the trust companies and the nature of the 
entitlement to trust powers? I believe in the proposal the 
indication is that the trust company currently exercises only very 
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limited trust powers in Ontario--I think administering registered 
retirement savings plans. I am rot sure whether your position, Mr. 
Renwick, was that you must be committed to going to the full ETA 
administration if you want to retain the name "trust company" or 
whether -- 


Mr. Renwick: There are always questions as to whether 
the exception governs the rule or otherwise, but I certainly start 
from the proposition that if you look at the history of the trust 
companies since the war--that is, the Second World War-- 


Hon. Mr. Elgie: We did not assume you were around for 
the first one. 


Mr. Renwick: --you will see that the move from the trust 
business as such into the financial intermediary business had the 
immense attraction to people of having a pool of money available 
by way of stock in trade or inventory to deal with, and they did 
it at the expense of the trust part of the business. 


I would certainly like to see every trust company that is 
incorporated in the future and all of the existing ones be 
required to develop a plan by which over a period of time they 
would reach certain goals and objectives with respect to the 
estate, trust and agency business. Whether you achieve the goals 
and all the rest of it depends on the business market and a lot of 
other things, but there must be positive obligations to move into 
that field or we will find that gradually this essential part of 
the trust business will just continue to shrink or become the 
preserve of very wealthy people who want to have that kind of 
facility available. 


Mr. Crosbie: Would the corollary of this then be that a 
company that does not wish to go into the ETA area would become a 
loan corporation with limited agency or trust services? 


Sig eT 


Mr. Renwick: I think that would be one possible road you 
could go on, and then, as you say somewhere else, a transition 
period into the trust concept, which would apply both to their 
deposit and to their guaranteed investment certificates, but in 
the initial instances do it by way of the loan corporation. 


Our guests here this afternoon probably are an exception to 
that rule because of the nature of the credit union movement and 
the niche they are filling in Ontario. I have no idea what your 
future plans are or whether, if the co-operative movement were as 
strong in Ontario as perhaps it is out in Saskatchewan, there 
might be other services provided by this company in Ontario. 


By the way, they are going to have to have a substantial 
increase in staff in about another hour or so when the Minister of 
Finance brings down his budget on the question of registered 
retirement savings plans. 


Hon. Mr. Elgie: Time to take time off. 
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Mr. Cassidy: I have a couple of questions. My first 
question is for the ministry. 


There are a number of specific questions which are fairly 
technical. Rather than our going through them all here in 
evidence, would it be possible for the ministry to give us a short 
memorandum about how the white paper as proposed would respond to 
a pee of the questions raised by the folks from Co-operative 
roost: 


Mr. Crosbie: I assume the trust company has no objection 
if we copy our reply to its paper for the committee. 


Mr. Lipsett: No, that would be fine. 


Hon. Mr. Elgie: You will be coming in anyway, will you 
not? 


Mr. Renwick: They are going to meet with your people, in 
any event, 


Mr. Cassidy: A specific one is the fact that the people 
who are involved as directors and so on generally have some 
relationship with the member credit union which is also providing 
services for Co-operative Trust, or rather selling services, 
handling RRSPs that come from Co-operative Trust and that kind of 
thing. Does that create some problems in terms of the framework 
proposed in the white paper? 


I gather from your presentation that the answer is, "Yes." I 
am not sure whether those are problems that can be overcome or 
whether there are problems which could basically jeopardize the 
nature of the business in Ontario if it were to be-- 


Mr. Lipsett: As I mentioned, in the federal draft act 
there was the specific prohibition that a director could not be 
someone who is an officer or director of a competing financial 
institution, but they made an exception. I believe the exception 
is specifically in there for Co-operative Trust. 


Mr. Cassidy: Of a competing financial institution? 


Mr. Lipsett: Yes, competing. You could conceivably say 
that in some ways a credit union is still competing with 
Co-operative Trust because they are two financial institutions 
that do mortgage lending, take in deposits and have RRSPs, that 
type of thing. 


Mr. Cassidy: I see. 


Mee taipsetty (hat was’ our’ concern.+ The Tederal proposal 
made an exception for that. One of our concerns was whether the 
provincial act would also take into consideration that unique 
relationship. The majority of our directors right now are managers 
or senior officers of credit unions and some centrals. That is for 
most: Of OOM) * dir ector-s* 


Mr. Cassidy: What you are saying is the credit unions 
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may well be taking money on investment certificates, on term 
deposits cf some kind, as you are. You operate independent, 
self-standing branches in addition to operating through the credit 
unions, do you not? 


Mr.alipsett: That, is}rightw,We,ofifer) our. services 
directly to the public, but we try to concentrate most of the 
services we offer through the credit unions. We still offer 
services directly to the public through our branch offices. 


Mr. Cassidy: This means that in Ottawa, for example, you 
may be taking in deposits, but also providing certain services to 
the Civil Service Co-operative Credit Society Ltd. just down the 
road, which is also taking in deposits on its accounts. 


Mr. Bipsett: Thateis trver 
Mrs Gassidys 1 understand. 


I understand Mr. MacIntosh of the Canadian Bankers' 
Association has given a speech endorsing the New Democratic 
Party's policy on the trust companies. 


Honse Mr .eElgie: aInkbedywithetherbanks;eathateistpretty 
shocking, wi tell you. 


Mr. Boudria: Your corporate welfare friends. 
Mr. Cassidy: The Toronto Sun just called. 


Hon.eiMriwbigie: cits wide not ook very ood: on your 
campaign brochure. 


The Vice-Chairman: Go ahead with your question. 


Mr. Cassidy: It appears to me that one of the rationales 
for the degree of regulation proposed in the white paper is that 
clearly there is a potential for abuse, as we have seen in the 
trust company area. That potential is there particularly because 
one or two people can gain control of a trust company and then can 
run it as if it was an entrepreneurial venture, rather than a 
staid and secure trust company. 


The provincial proposals continue to allow one or two people 
to control a trust company, but put in a fairly tight framework of 
regulation in order to prevent the kind of thing that happened 
with Seaway and Greymac from happening again. 


As far as Co-op Trust is concerned, on your own account, do 
you see any handicap to your business or any particular reason to 
be opposed to a 10 per cent limit on the ownership of a trust 
company in Ontario? 


Mr. Gebert: When that proposal came out in the federal 
white paper it was discussed by our board. It is very difficult 
for us to agree to it, because, if you look at our situation in 
Saskatchewan, we have some shareholders in central Saskatchewan 
who have in excess of 10 per cent of Co-op Trust shares. 
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After discussing it at greater length, we do not think just 
the fact of ownership in itself would control the problems you had 
in Ontario, because you could still get collusion. I think 
regulation, inspections, follow-up audits and controls should 
catch your major problems. 


Mr. Cassidy: But you are concerned in your brief about 
the excessive regulation proposed in the white paper. 


MoyeGebert 1 Thatersiright: 


Mr. Cassidy: If the price of having a less oppressive 
regulation was a 10 per cent rule--bearing in mind, of course, the 
problem of collusion, which is always a problem; none the less, a 
10 per cent rule makes it a hell of a lot more difficult to have 
collusion--and if, as my friend Mr. MacIntosh suggested, there 
were a few years of moving towards that so it did not have to be 
all at once, what reaction would you have to that? 


Mr. Gebert: It may cause problems for us, because we are 
trying to have the various tiers of organizations in the co-op 
system--have the ownership follow the lines of how they elect 
their directors. 


For example, back in 1980 when Co-op Trust had some 
problems, we restructured the board and the delegate system. It 
was more in the form of where the majority of shares were held. 
Saskatchewan elects six directors through the central. One of the 
long-term objectives is to try to get the control structure, the 
ownership, headed in the same direction as the voting structure. 


So we would run right into conflict with the 10 per cent 
rule. We would have to come and ask for a waiver on it. It is 
pretty difficult for us to speak against being in favour of 
control of ownership and, on the other hand, come hat in hand and 
ask fora Gaspensativon, ifevouewant toicallorpesthaty [%do not know 
if it has been proved that is a solution. 


The other point we would like to make is with the credit 
union system, even though the control may be at certain centrals 
and we deliver services, the credit union system is widely held. I 
would say is as widely held as you could possibly get it with one 
vote per member. 


Mrs Cassidy: Yes. 


Mr. Gebert: That trickles up into the second and third 
tier organizations. 


Mr. Cassidy: You are saying Saskatchewan would be 
entitled to 30 per cent representation of your shares. 


Mr. Gebert: As a matter of fact, 70 per cent of the 
equity is held in Saskatchewan right now, because Co-op Trust was 
incorporated as a provincial trust company in Saskatchewan and 
then went federal. 


Ze 


Mr. Cassidy: But that 30; per: cent ean easily: represent 
200,000 or 300,000 people in Saskatchewan. 


Mr. Gebert: That is right. Actually 400,000. 


3:10 pam. 


Mr. Cassidy: To some extent, for your company, it may be 
a matter of how that equity is distributed and voted. 


Mr. Gebert: How do you interpret the ownership of that 
10 per cent, 20 per cent or 30 per cent? Who really holds that? In 
our system, we feel it trickles right down to the membership. 


Mr. Cassidy: I have a final question to the ministry 
which is related to the point that was raised by the witnesses 
from Co-operative Trust about the appointment of the chief 
executive officer and the chief financial officer. Has there been 
experience in some of the problems we have had recently where 
people who have become the CEO or CFO of a trust company would 


have been knocked out if there had been the rule that the 
registrar had to approve their appointment? 


Mr. Crosbie: Yes. 
Mr. Cassidy: Can you give particulars? 
Mr .: Crosbie: No. 


The Vice-Chairman: Mr. Cassidy, if I may rule on that, I 
think at) would® bev allittle! difficultcat, this: time. 


Mr. Cassidy: Can I ask around the question in this way? 
Has this happened once or more than once? 


Mr. Crosbie: Charades. 


Mr. Renwick: On a scale of one to lO. 


Mr. Breithaupt: Have you had concerns on a number of 
occasions: 


The Vice-Chairman: I think at that point-- 


Mr. Cassidy: 1d. amssorry,* l,want,to pursue this, because-- 


Mr. Breithaupt: --of how important it is. 
Mr.| Cassidy: That isi right. 


The Vice-Chairman: If you would, could you rephrase the 
question to say something such as, "Have you had in the past 
concerns" or whatever? I do not want to word the question for you. 


Mr. Cassidy: Have you had concerns such as this on more 
than one occasion? 


Me. 8Crosbier West 
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Mr. Cassidy: Where you have had concerns when something 
practical and specific that you can think of has come up, would 
certain qualifications written into the legislation, such as more 
than a certain number of years of relevant experience and the 
usual things about no criminal record, have served to have kept 
these people considered undesirable out of those positions? 


Mr. Crosbie: Working from our experience base now, we 
could go hack and write regulations that would have dealt with the 
situations we had before us, but whether we could predict the next 
one, I am not sure. 


Mr. Breithaupt: Could you have tied things up so much 
that it would have been an impractical definition of what a CEO or 
a CFO should or could be? 


Mr. Crosbie: I was taken by the observation made in the 
presentation that someone totally unrelated to the trust industry 
was hired as a CEO because they had certain other abilities. 
Whether we would have contemplated that sort of situation, I do 
not know. 

Mr. Cassidy: I can see problems, even if you say they 
have to have had at least five or 10 years of trust experience. 
That is very narrow. If you say financial institution experience, 
then you might get a banker. If you say relevant business 
experience, then Leonard Rosenberg comes along and he has a 
tremendous amount of relevant experience. 


Mr. MacQuarrie: So would the godfather. 





Mr. Cassidy: That is right. So would the godfather. 


Mry, <Br.e lthaupt»Onethatebappy. note-- 


Mr. Gebert: Can I just make a quick comment on that 
point? 


We have an inkling of why that proposal is in. But one of 
Our concerns, in addition to the fact that the responsibility 
should lie with the board of directors, is what happens if every 
province puts this legislation in? Do we have to clear 10 
provinces plus the federal government to get approval? It could 
Make@.Lt ,.VerveGlelicult, 


Mr. eGassidy..<lust the fteds..and Ontario. 


Mr. MacQuarrie: Looking at this question of the CEO and 
some sort of control by the ministry over who that might be, it is 
my understanding, if I recall those excellent presentations 
regarding pre-incorporation proceedings, and you can correct me if 
I am wrong, that at the present time, people seeking to 
incorporate a trust company in Ontario come to you and lay out, 
among other things, the qualifications of the various people 
©ilLling. sche .war.ious .olftices,..the:shareholders andwall ithe..rest. 
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Mr. Thompson: That 4s corrétt,*on e®neweancor poration: 


Mr. MacQuarrie: On new incorporations. Where we ran into 
trouble was the prospect of changes in ownership. 


Turning now to the Co-operative Trust Co. of Canada, and 
recognizing there are various means by which a person can become 
skilled in the financial and investment fields and in the trust 
field, I do not see too much to be concerned about in a company 
coming to the registrar and saying: "This is the man the board of 
directors proposes as chief executive officer and he has this 
experience. We have looked into his background very carefully. He 
has been with the co-op movement for X number of years, since he 
was a little boy, and he has served us well." Can you see why any 
person like that should be disqualified? 


Mr. Thompson: Not on those grounds, I could not. He is 
familiar with dealing with the public in the handling of 
deposit-taking-- 


Mr. MacQuarrie: Looking at Co-operative Trust itself, I 
take it from what you say that your main concerns with the white 
paper arise out of the rather unique nature of your organization. 
I would like to look at that for a moment. 


You indicate you have about 320 credit union members in 
Ontario.’ You: indicate your trust for. a lot*or them set for 
registered retirement savings plans, registered home ownership 
plans and the rest. Do some of them handle their own RRSPs? 


Mr. Gebert: Some have gone authorized issuer. It has 
recently been changed in the Income Tax Act. We have one or two. 


We have three levels of service. One is a situation where a 
small credit union does not want to offer the long term, so we 
will take it into our general account. Then we have the ones that 
do not want to do accounting, so we provide trust and accounting 
services. The third level is providing trustee responsibility and 
they do their own accounting. There are some that have gone on 
their own and have taken over the trustee functions. 


Mr. MacQuarrie: Does any of your business, for example, 
include mortgage lending? 


Mr. Gebert: Yes. 


Mr. MacQuarrie: Do you mortgage-lend to member co-ops 
for buildings, structures, office buildings and the rest? 


Mr. Gebert: In certain situations, yes. 

Mr. MacQuarrie: Do you check into those individual 
co-ops, credit unions, caisses populaires, or whatever as to their 
ability to handle their situations? 


Mr. Gebert: Yes. 
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Mc. .* MacQuarrie:.f- ame reading rupsto this "quite 


deliberately, because over the past few years, during the very 
volatile financial situation, a lot of credit unions and caisses 
got into a situation where the spread they had anticipated was not 
there. In fact, the reverse was true. They were continually 
running in the hole and in a loss position by the nature of their 
business, with no suggestion of any defalcation, just in the 
ordinary course of their business operations. 


Something like this raises some trouble in my mind as to 
connections and control. You were talking about lower levels--one 
vote, one shareholder, and up to the second and third tiers, and 
so on. If my understanding is correct, that mechanism can serve to 
concentrate control. 


Mr. Gebert: I would agree the possibility exists. 


However, when you are looking at our organization, it is widely 
held. 


S25 20> pe Ml 


Mr. MacQuarrie: But the fact that it is widely held 
leads to the prospects of pyramid consolidation. 


Mr. Gebert: The pyramiding effect. Hopefully, you are 
working with the system. One thing that has come to the forefront 
over the past few years is that the system does not put all its 
eggs in one basket. For example, in our lending we take part of a 
mortgage and some is central. If a problem does happen, it is all 
in the co-op sector. We have identified situations like that. We 
want to avoid them; they have to be avoided. You want to keep your 
exposure down. 


Of course, we have all learned over the past two or three 
years. It is something new. The co-op sector was not the only one 
that experienced financial problems. 


Mr. MacQuarrie: I know but it came home vividly to me in 
one situation. 


Mr. Gebert: Hopefully, you always pick up a little and 
learn more as you go along. Certainly we are very careful; we try 
to be anyway. But going back to your questions about qualifying 
the co-op for a mortgage application, it must meet the same 
Cruterdia..,whethersit ds.a private .company,crman,dandividual,.it is 
not rubber-stamped. 


Mr. MacQuarrie: Do co-ops get any preference at all? 





Mr. Gebert: Not in that way. For example, if you were 
dealing with a retail co-operative out west, federated 
co-operatives you had close liaisons with would be involved and 
they would give a moral guarantee or something. Let us face it. 
They have expertise in the retail business in terms of evaluating 
the credit. We work very closely with the second-tier and 
third-tier organizations. Through the central's stabilization 
funds, there are very close relationships. 
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Mr. MacQuarrie: What prompted my question with respect 

to control is, by looking at some of the sister organizations or 
related organizations, at least we will have an opportunity to see 
what sort of changes in management occur at what rates. You will 
find it is very, very slow and in many.cases almost a sinecure. 
That is why I wonder about how effective the lower level is in 
some of these instances and what voice they have. Theoretically, 
it is a great concept. I am not questioning or challenging it at 
this point. I am just raising some questions. Thank you very much. 


Mr. Breithaupt: I have nothing further, Mr. Chairman. 


Mr. Cassidy: I just wanted to go back to the question I 
was asking the ministry people. If you have the right to approve 
or disapprove the appointment of a chief executive officer, what 
standards would you apply? To put it another way, how do you know 
you have a good chance of getting it right when you are trying to 
second-guess the decisions made by a particular company and by a 
board of a particular company? 


Mr. Crosbie: I think the answer to that is the level of 
acceptability is somewhat below the level of excellence. Under 
most circumstances, you would have no difficulty qualifying the 
type of person put forward as basically acceptable. Such a 
qualification does not assure that this person is going to turn 
the companysaround) ifsitwis. in» financial .ditt lculty.oreresxrssrcoing 
to do a first-class job, but at least you would be able to say 
there is no apparent reason why he should not be the CEO. 


Mr. Cassidy: Is there a precedent in other legislation 
in Ontario for government approval of the appointment of an 
officer of a private company? 


Hon. Mr. Elgie: Just in the case of the Toronto Stock 
Exchange with their approval of two public members. 


Mr. Cassidy: I am sorry? 


Hon. .Me. -ble ies ,Dhe gist. 
Mr. Cassidy: Is that done by government? 


Hon. Mr. Elgie: They nominate public governors, too, and 
the government has the veto power. 


Mr. Cassidy: Over the governors but not over the 
management director? 


Hon. Mr bieie: No, edo not thank they do. 


Mr. Crosbie: I suppose there is a parallel such as under 
liquor Ticencing where you look at the integrity and record of the 
individual applying for a licence. 


Mr. Cassidy: Does that apply, however, where a licensee, 
let us say-- 
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Mr. Crosbie: Once the licence is issued, I do not think 
they go back. If they want to hire a new manager or something like 
that, I do not think there is a review at that time. 


Mr. Cassidy: Okay. 
Hon. Mr. Elgie: That is) a ‘difficult ‘area. 


Mr. Cassidy: I am asking questions but-- 


Mer. Cassioy:: “Prealize © tam asking? questions bum this 
is the dead hand of government, and I am just trying to look and 
see whether it should go ahead or not. 


Hon. Mr. Elgie: It is not something government wants to 
do with any great glee. 


Mr. Cassidy: I am open-minded on it. 


I would like to ask our friends from Co-op Trust a question. 
The procedure as described to us for the incorporation of a trust 
company in this province would include a suitability test in 
looking over the people who are going to run the young trust 
company and a certain amount, basically, of day care for the 
infant company until it grows up and can take on more 
responsibilities and so on. Does your objection to approval of the 
appointment of the chief executive officer extend to the process 
where there is some greater degree of oversight at the time a 
trust company is becoming established for the first time? 


Mr. Lipsett: That would not be a problem because, if a 

trust company is just being established, I could see some merit in 
having the registrar have some say in what type of management that 
trust company is going to have, who is going to be on the board 
and that type of thing. But if a company that has been established 
Over the years had to go to the registrar every time it wanted to 
change or every time there was a change in CEO, to us that does 
not “seem “practreaPtat all: 


One of the problems would be, for example, that the last 
time we did change--I mentioned the gentleman we took on in 
1980--our board hired him with input from the major shareholders, 
and they had a pretty good idea of whom they wanted. We were in a 
Crisis situation and they terminated our previous CEO. We had to 
get someone in place very quickly, and they chose this person, 
approached him and put him in place within three or four weeks. If 
we had had to go to the authorities to get approval, mechanically 
it would have taken four months to get approval. We could not 
wait; we were in a position where we were overborrowed and we had 
to get things back on line and all that. He came in and took 
charge, and we got the thing going. 


Mr. Cassidy: What would your opinion be if Ontario were 
to say that, in addition to establishing special oversight over a 
fledgling company, it would also look at the suitability of senior 
management in the case where a trust company incorporated in 
another jurisdiction out west or down east was seeking to gain 
permission to operate in Ontario? 
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Me «. Dipsett: )Oh,, Tethink Lemay he “natural ¥to "Lind Sout 
what their expertise is. 


The Vice-Chairman: Mr. Gebert, do you have a comment you 
wish to make? 


Mr . "Cassidy: So tyoupseeatdisGinction chen«betweer wahe 
situation of a trust company that either is new or has registered 
elsewhere and is coming into the province, on the one hand, and 
the continuing oversight over the appointment of senior officials 
for a company already established or operating here, on the other 
hand? 


Mr ieGeber €: "Just *to®comment; F°would*think’ that when ene 
co-op sector goes into a new sort of business or relationship it 
would want some outside expertise with respect to whom it is going 
to choose to head its company, particularly if it have had no 
experience in it. I think that is a natural sort of relationship. 
Where you have an established company and you want to make a 
change in the situation Mr. Lipsett outlined here, it could have 
caused a problem. 


The Vice-Chairman: Mr. Crosbie has a comment, Mr. 
Cassidy. 


Mr. Crosbie: I wanted to make two comments, Mr. 
Chairman. I think the discussion here has been very useful, and it 
has drawn attention, I think, to two areas. One is the federated 
nature of the country. In the United Kingdom in certain of their 
regulations they have approval of CEOs, but there is no problem 
because it is just the one country that does it; in some of the 
American states, I think, they have this type of approval for the 
state financial institutions. But I quite concede that when you 
start talking about having to get the approval of maybe 10 
provinces and the federal government, it creates an administrative 
problem. 


The other aspect I would like to comment on is Mr. Cassidy's 
comment about where else we intervene in this way, and it got me 
thinking. I just throw this out. I know it is perhaps a bad 
analogy, but if you were running a used car business you would 
have to get approval from us for a used car salesman because we 
license the salemen. We license investment dealers. We license 
insurance salesmen. But when you put the chief officer into a 
trust company, the suggestion is that there is no need for 
controlLasVour-micht -be bauste -oehe,s 


3:30 p.m. 
Mr. Wassidy: ,[t «is -parit of ubheyclass system; that is all. 


Mr. T. P. Reid: I am glad you were smiling when you said 
that, but I am not sure you meant it. 


Hon. Mr. Elgie: The banks will not like that remark. You 
have lost the banks already, Michael. 


Mr. Boudria: Short relationship. 








29 
The Vice-Chairman: Do you have any further questions? 


Mr. Cassidy: I think the byplay interrupted what I was 
going to ask Mr. Crosbie. Since 1982 the ministry has powers 
which it lacked before, or had not sought, to review the 
suitability of new owners of a trust company taking over from the 
gang that is in charge. Is that not correct? 


Mr in Crosbitestihat asecorrects 


Mr. Cassidy: Surely where you have had concerns--to go 
back to the euphemism about the appointment of a CEO--it is 
because you also had concerns about the gang that was running that 
company. Is that not. correct? 


Mr Crosbie: Iydo not’ know whether I could put it quite 
that specifically. I know on one occasion they both arose at the 
same time. I do not know whether we would have changed our 
position if they had changed one or the other. 


Mr. Cassidy: It seems to me the regulation arising from 
the oversight over the appointment of a CEO may be getting to the 
Symptom rather than to the disease. If the power is exercised 
effectively to check out transfers to make sure companies do not 
get into the wrong hands--Bob MacQuarrie's godfather or whoever it 
is--then the problem of the CEO appointment from unsuitable people 
coming along should not arise. 


Mr. Crosbie: I think that was one of the observations 
the other day--I would make it subject to Mr. Renwick's comment 
about public members on the board of directors. In your other 
argument about dividing the ownership, it appears the one group 
that seemed to have an ability to survive is management. It seems 
to me if you are advocating that the control over management be 
dissipated through spreading shareholding among a large number of 
people, then there is even more reason to have some mechanism to 
review who management is. 


Mr. Cassidy: Is there a precedent for that in the 


federal system where they do have control over ownership in the 
banks? 


Mr. Crosbie: I do not know what the regulation is. 

Mr «. Cassidy: I.ido. not; believe there,is. 

Mr. T. P. Reid: Mr. Crosbie, who is liable to cause the 
problem, the owners or the management? Everything we have heard is 
talking about a prudent approach to this business. The managers 
are exorcised--Hansard will get the spelling right--for being too 
conservative. 


The Vice-Chairman: Who can be too conservative? 


MrvssleeMenReids, [neemanscosvyour. Lere, .certaiuiy, 1s nor 


accused of that on occasion. 


Hon. Mr. Elgie: Do you want my bleeding heart right now? 


30 


Mr... TRePeaRetd: «Mr etassidysisicetting togthb« hear 7 or 
the problem, but what problem? For instance, do we have to worry 
about these gentlemen going out and buying a building and putting 
a mortgage on it at 110 per cent of its value, or do we have to 
worry about a manager going out and doing that? In this case, I do 
not think we have to worry about them. Also, in most cases I do 
not think we have to worry so much about the CEO as the instances 
where one person or maybe even two or three have control. We must 
be concerned if they say to the CEO, "You are going to do this if 
you want“'to- Nold”’on- to’ your= op. 


I am not making any policy statement, but if we are saying 
we want prudent, conservative management, it seems to me the way 
to go about it is through the ownership of the company. This would 
be better than vetting all the managers or CEOs who come down the 
pDike™ 


Mr. Cassidy: The last bank that failed was 63 years ago. 


Mr. Crosbie: I do not think you can really generalize on 
this. I think you can look around and find organizations where the 
CEO has made errors and others where perhaps the shareholder 
controlling the company has caused the error. I do not think 
either of them are lily white. 


The Vice-Chairman: May I just interject? Mr. Cassidy, 
are you finished with your question? 


Mr. T.5P.8 Reid: He is’ thinkinew of his’ next question’ 
The Vice-Chairman: Mr. Reid. 


Mrii® Ts. Pat Reldeath et poincr ise thatewerare iherevmord a 
particular reason. You, Mr. Chairman, and the minister whispering 
into your ear, which he has a perfect right to do, do not want to 
talk about the three instances that have brought us here. The 
three instances that have brought us here include the fact that it 
was the companies that were owned wholly or controlled by one 
person. It was not the chief executive officers who got us into 
mack position, it was the ownership. We have been around this 

efore. 


The Vice-Chairman: Since you drew me into your comment, 
Mr. Reid, I might assure you that no one has been breathing or 
whispering in my ear. I have been making those decisions. As I 
suggested to the officers of the court this morning who are 
members of this committee, I looked to them for guidance. I said 
that very clearly. 


Mrs Ts. P.oReid:s Notvione ‘of them has raisedianiissues 
except my friend Mr. MacQuarrie, whose wisdom I value very highly. 
But that is not the issue. The point is that in the instances that 
have brought us here today, it was the problem of ownership and 
not the problem of management that got us here. 


Mr. Crosbie: With respect, I think we attempted to 
address that issue in the white paper. We came to the conclusion 
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that the problems that arose in the three companies, which might 
arise elsewhere, could be dealt with more effectively through the 
proposals we have made rather than through the shareholdings. 
Although the shareholding obviously became an issue because it is 
the other popular way of doing it, I do not think it is fair to 
say we have ducked that issue. I think we have discussed it at 
some length in the last couple of days. 


Meet wert Rela 1) amino. ar euing that. 


Hon. Mr. Elgie: --conflict of interest issues, and there 
are various ways of attacking it. 


Mr. T. P. Reid: Has there been any instance, whether it 
was Re-Mor, Astra, Atlantic Acceptance or anything else, where the 
problem was caused by the CEO rather than-- 


The Vice-Chairman: That was a previously asked question, 
Mr. Reid.) 1t 4s) avmatter of record in: Hansard. 


Mr. Lipsett, Mr. Gebert and Mr. Feron, I do thank you very 
much for appearing and giving us the benefit of your wisdom here 
today. I understand you have also set up some future meetings with 
the ministry. 


There being no other witnesses to hear this afternoon, the 
committee is adjourned until 10 o'clock tomorrow morning. 


The committee adjourned at 3:38 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Wednesday, February 15, 1984 


The committee met at 10 a.m. in committee room l. 


PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continved) 


Mr. Chairman: Good morning, gentlemen and ladies. I see 
a quorum. On behalf of the committee I would certainly like to 
welcome back our clerk from his sick bed. We certainly appreciate 
having you back again, Doug. 


The first witness this morning will be Mr. Jules Kronis, 
with exhibit 30. You may proceed, Mr. Kronis. 


JULES KRONIS 


Mr. Kronis: Mr. Chairman, members of the committee, my 
name is Jules Kronis. I have submitted a written brief which the 
committee has before it. Perhaps I could take the committee 
through the brief summarizing some points and expanding on others. 


The brief is intended to reflect my comments on the 
proposals with the hope that further improvements can be 
implemented. The minister and the staff of the Ministry of 
Consumer and Commercial Relations are to be commended in reacting 
to the recent loan and trust company situation. Now the foundation 
must be put in place to reduce the risk of such situations 
occurring again. 


For several years I have acted as solicitor for dozens of 
investors attempting to recover substantial sums of money they 
have lost in various syndicated investments, including Argosy. I 
have not acted for any of the financial institutions involved. I 
have had an opportunity to meet face to face with investors, to 
listen to them as they recount their tales and to review documents. 


From my experience in acting as solicitor for investors who 
have lost money in recent situations, there is no classic profile 
of depositor or investor who has been the most vulnerable, but 
certain attributes mark the most pathetic cases. These appear to 
be as follows: 


l. Persons on fixed incomes who respond readily to an extra 
amount of interest offered. 


2. Persons who have little knowledge of the financial 
marketplace and receive a lump sum, such as money from an estate 
or divorce settlement. These people are often especially bitter 
because the loss of the money adds to the personal grief they have 
already suffered in the circumstances from which the sum of money 
Originated. 
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3. Persons who have transferred their registered retirement 
savings plan, pension funds or nest egg in life to the new 
investment that has gone sour on the advice of a professional or 
financial adviser on whom the investor relied. Often the investor 
becomes paranoid about professionals and advisers, which further 
complicates his ability to seek a remedy, because he has 
diminished faith in the professionals who, in the normal course, 
he would engage to seek compensation. 


4. Persons who also invested their relatives' money and 
suffer matrimonial or social distress as a result. 


5. Persons who simply responded to advertisements and 
thought their money was safe because the institution was a member 
of Canada Deposit Insurance Corp. 


It is proposed on page 15 of the proposals that a separate 
investigative unit be established. Page 3 of my brief deals with 
the administration of investigations. 


The composition and recruitment of a separate investigative 
unit deserves special attention to give the unit the capacity to 
carry out its duties in a meaningful way. A program ought to be 
developed whereby investigators can be recruited for a limited 
period of time from the professions and the financial industry. 
Persons should also be sought from investigative branches of 
various levels of police forces, such as the Royal Canadian 
Mounted Police and the Ontario Provincial Police, for limited 
periods of time. 


Since the investigative unit will be different from the 
examination branch, emphasis should be on hiring people who have 
had experience in auditing, analysing and working back through 
financial situations. The investigative unit should have the 
ability and the capacity to conduct inspections of records on the 
premises of the loan and trust corporations, particularly in 
telation to following up complaints and making spot audits. 


The investigative unit ought to be composed of persons who 
are motivated and who are self-starters. In the recent 
investigations, particularly after January 7, 1983, the staff 
appeared to have a new attitude when joined by personnel from the 
Royal Canadian Mounted Police and other law enforcement agencies. 
Some of the present staff have had experience in other agencies 
and were pleased to be joined by former associates in the tasks 
allotted. 


In summary, while one can appreciate the difficulties in 
relation to pensions, collective bargaining agreements and other 
attributes of employment, an exchange program in this area merits 
consideration. The chairman of the Ontario Securities Commission 
coming in and out of government for a two-year period is an 
example of this kind of measure. 


Carrying on business in Ontario: One of the objectives of 
the proposals is adequate protection of the depositors. It is 
submitted not enough consideration has been given to the 
tcamifications of similar names of licensed and unlicensed 
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corporations which are connected by some degree of ownership or 
common directors and officers. The unlicensed corporations with 
similar names can be used to either knowingly or otherwise mislead 
or confuse the public. 


A loan or trust corporation having the privilege of being 
licensed under the act should not be permitted to consent to the 
incorporation of a corporation with a similar name without 
authorization by the registrar or other administrative official. 
The public relies on the supervision of licensed loan or trust 
corporations and can be misled by corporations with similar names 
which are not regulated or which may not be members of Canada 
Deposit Insurance Corp. 


The holding corporation may incorporate subsidiaries to 
syndicate mortgages or conduct other financial activities which 
unsuspecting members of the public may mistake for corporations 
regulated by the act. This is especially so where both the 
licensed and unlicensed corporations operate out of the same 
premises with similar personnel. 


While the word "trust'' in a corporate name is currently 
limited only to those corporations licensed under the act, there 
is now no such provision, that I am aware of, for similar words or 
parts of words such a "trusco.' Consideration should be given to 
limiting the use of deceptive similar names of corporations which 
can be used to mislead the public. It is submitted that these 
concerns be reviewed with the director of the corporations branch 
with a view to achieving these goals without creating 
administrative difficulties. 


Names of corporations can be confusing to the public, 
particularly as they may lead to depositors or investors 
misinterpreting their legal rights concerning protection of their 
money. The proposals are silent on the use of similar names. I 
would like to give you some examples of corporations with similar 
names from information provided to me and from advising clients in 
trying to recover a substantial sum of money involving a matter, 
which, I understand, is presently under investigation by the 
authorities. 


DomanionV¥Er use. Come tspélled*in*fulljers ChemnPriret 
corporation. The second corporation is Domtrusco Developments 
(Toronto) Corp. To the best of my knowledge, it is not licensed 
and it is a regular Ontario Business Corporations Act corporation. 
The third corporation is Dom-Trusco Developments Ltd., again not 
licensed, again a regular Ontario Business Corporations Act 
corporation. 


When this information was provided to me the president of 
Dominion Trust was Nigel Stephen Axton; vice-presidents of 
Dominion Trust were Thomas M. Sheppard and Donald A. R. Sheldon. 


Domtrusco Developments (Toronto) Corp.'s secretary was 
Thomas M. Sheppard. The company name was changed on September 23, 
1982, to Shyelle Developments Ltda. 


Dom-Trusco Developments Ltd.'s president was Nigel Stephen 
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Axton; secretary, Harry Cravit; assistant secretary, Paul 
Gallagher. This was information, to the best of my knowledge, that 
was provided to me about a number of confusing corporation names. 


TI now’ turn to- page’ 5° of* the= be iet’ abouc* Cont 4Ses tor 
interest. The professional societies will no doubt be dealing with 
this matter in more detail. However, from my experience I 
recommend consideration of the following measures. 


1. Professionals who become officers of loan or trust 
corporations ought to be required to take steps in their practices 
to ensure they are available to carry out their duties with the 
loan and trust corporations. In the case of lawyers, the law 
society deals with rule 6: ''The lawver who engages in another 
profession, business or occupation currently with the practice of 
law, must not allow such outside interests to jeopardize his 
professional integrity, independence or competence." I submit to 
you that the loan and trust corporations field is one that this 
committee should be looking at in this area, to protect the 
corporation, the depositors and the investors. 


2. The physical premises of loan and trust corporations 
ought to be self-contained and separate and apart from the offices 
of other businesses, including legal and accounting firms. 


3. The records of loan and trust corporations ought not to 
be lodged in legal firms, accounting firms or other businesses. 
Similarly, these records ought not to be recorded and maintained 
by personnel who are employed by legal firms, accounting firms or 
other businesses. 


4. Lawyers ought not to have signing privileges at the same 
time for both the trust accounts of their legal firm and the 
accounts of the loan and trust corporations which advance moneys 
or which accounts deal with trust funds. 


5. Where a lawyer is a director or officer of a loan or 
trust corporation and that lawyer or a member of his legal firm 
sits on the committee which approves a mortgage, the legal firm of 
which that lawyer is a member ought to be prohibited from acting 
as solicitor on that mortgage. 


6. In addition to the proposed measures for loan and trust 
corporations in respect to finders' fees or commissions, the 
professional societies ought to consider the responsibilities of 
professionals to their clients where the professional receives 
finders' fees or commissions from the loan and trust corporations 
as well as others. To the best of my knowledge, many of the 
syndicated mortgages and multiple-unit residential buildings were 
put together by professionals whose incentives for so doing were 
any or all commissions, finders' fees and other remunerations, at 
the expense of and without disclosure to their clients. 


10220 a.m 


7. There are inherent dangers in one legal firm acting on 
the MURB, acting as a depository for the investors' funds in the 
MURB, and then acting on the mortgage on the MURB property. The 
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loan and trust corporations ought to use prudence in engaging 
legal firms which have a vested interest, if not a conflict of 
interest, in the viability of the project when viewed as a whole. 
For the same reasons, the personnel of the loan and trust 
corporations who consider the mortgages ought not to be able to 
gain personally from the outcome of their decision. 


Chapter ll of the Morrison report sets forth chapter and 
verse of problems in this area. I yield to the professional 
societies, but this is information which I feel should be brought 
to your attention. 


Page 6 of the brief deals with business and powers of the 
proposals. 


The proposals recognize that the loan and trust corporations 
have responsibilities to their depositors and those who deposit 
funds with them. On the one hand, a person cannot be adequately 
protected from himself. On the other hand, there are measures 
which should be considered to reduce the risk of depositors being 
confused, misguided or deceived. 


In respect of the nature of notice of Canada Deposit 
Insurance Corp. insurance, it is submitted it is not sufficient 
simply for a loan and trust corporation to advertise or give 
notice that it is "a member of CDIC."' The proposals recognize that 
all corporations should be required to make it clear to depositors 
the extent to which their money is protected by CDIC. In relation 
to loan and trust corporations, consideration should be given to 
the manner in which adequate notice of CDIC insurance or even lack 
thereof is given in relation to specific certificates and 
investments, not just “the institution itself. 


A certificate might be required to set forth that "this 
investment is not insured by CDIC" to rebut the implication by the 
corporation that? jestIJbecausertitvdstatmemberaot CDIGsvallzof its 
investments are insured. A full review of the matter might reveal 
that indicating that the corporation is a member of CDIC is itself 
misleading. Membership does not guarantee the investor that his 
particular investment is insured. 


I can give the committee, if it wishes, examples of this 
after I have presented this brief. 


Finally, I draw your attention to section I of the proposal, 
financial records and reports. The Loan and Trust Corporations Act 
ought to provide that the records of the corporation, including 
the records for investments in which the corporation is sole 
trustee or fiduciary, be kept on the premises of the corporation. 

' A loan or trust corporation should not accept a fiduciary duty if 
it does not have possession of the records relating to the 
investment for which the corporation has undertaken the fiduciary 
duty. 


To the best of my knowledge, not only was this probably a 
problem in the Astra/Re-Mor situation, it occurred in the 
ne lationship) Of London™Loantiitas! andArcosy? Finance) CoseLtd.3) with 
London Loan being licensed and Argosy not being licensed. From my 
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vantage point, this is an example of an unlicensed corporation 
trading on the goodwill created by the rights and privileges of a 
licensed loan corporation. 


Next, I draw your attention to section J of the brief 
referring to enforcement in the proposals. There is no authority 
under the act, to the best of my knowledge, for the registrar to 
take action on behalf of depositors or investors who have suffered 
losses as a result of breaches of the act by directors and 
officers of a loan or trust corporation. Consideration ought to be 
given to whether or not the registrar should have powers of this 
kind and if so, the nature of such powers. The proposals are 
silent on the subject. 


Once the breaches are discovered by the authorities and the 
process of enforcing the act begins, the directors and officers of 
the loan and trust corporation which should be in a fiduciary 
relationship with depositors or investors often come into an 
adversarial relationship. The depositors or investors, having 
already lost money, do not have the resources necessary to hire 
lawyers and to seek compensation from the loan and trust 
corporations and from the directors and officers accused of 
wrongdoing. Even if the resources are available, lawyers and other 
professionals and advisors do not have what is required to marshal 
the facts and properly advise their clients. The task is often 
monstrous. 


The investors and depositors do not appreciate the lengthy 
time periods required for the registrar or the crown adequately to 
prepare cases for court, and often resent what they perceive to be 
lack of action on the part of the authorities. 


Some investors and depositors become frustrated and seek 
political action rather than compensation through the legal 
system. Consideration ought to be given to procedures by which the 
depositor or investor can be assisted by the authorities. 


I trust this brief and my comments will be of assistance to 
you. I am in your hands if there are any questions. 


Mr. Breithaupt: I have one with respect to the use of 
the word trusco. I felt a number of words were not available 


even under incorporation by right, traditional words such as 
"royal" or "bank" or words that were peculiar to certain 
professions, however it might be. 


Since we have seen a number of corporations develop superior 
holding companies which now have words like "trustco" as part of 
their name, and have added various powers or other situations, are 
words like that or similar words now on any proscribed list? It 
would seem they should be. People start using these combinations 
to add new terms to the financial world. 


Mr. Crosbie: I am not aware of any additional lists 
other than the one set out in section 175 of the act. You 
mentioned words such as "royal" and words of that type relating to 
associating oneself with the crown. I do not believe the term 
"trusco'' has been proscribed in any sense. 
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Mr. Thompson: No, it has not. I will say that the 
genesis of that term came from the major companies that were under 
the federal regulatory process. As a matter of practice we have 
asked that, if there is a holding company of a trust company, and 
if there is any sale of that--if there is a divestment--the term 
"trustco' should be lost in the process. There should be a change 
of name. 


Mr. Breithaupt: That covers the word "'trustco.'" We are 
having another play on words, or aberration as Mr. Mitchell said, 
“trusco,' which is not a word in any dictionary but is one of 
those terms which sounds as though it has that cachet, as we would 
say in Waterloo. That is something that should be attended to. 


Og 309 45 Bit 


Mr. Crosbie: I would draw the committee's attention to 
the draft bill that was circulated by the former minister, Mr. 
Walker, which had proposed allowing the use of the term "trust" in 
connection with a subsidiary of a trust company where the trust 
company was guaranteeing the performance of the subsidiary. 


Mr. Deei thauptesibet meye be) suitable jdlittheresigka 
complete guarantee the security is no different than that issued 
by the original trust company and may benefit from insurance 
coverages or other responsibilities. However, in this instance the 
use or creation of a similar trendy kind of word may lead to some 
confusion and some expectations and the purchaser is allowed to 
believe whatever he or she wants to believe. 


Mr.aeCrosbieriYes:; 


Mewebreribaupt 1 think that circumstance is, peculiarly 
worthy of consideration by the ministry. I think we should be 
attending to sorting out any points that would lead to confusion. 


Mr. Gillies: Perhaps seeing if there is a mechanism 
whereby a guarantee is enforced wherever any permutation of the 
word ''trust'' is used--or something of that sort. 


Mr. Breithaupt: Something in that regard might be 
suitable. It surely should be part of the responsibility that 
would flow to the ministry--to avoid any prospective confusion and 
further attempts to do end-runs around various traditional 
practices. It should be his responsibility to avoid confusion from 
anything in these general items in the white paper. 


MeeeCroebiets]Uthinkkit woukd sfolbtowviromsallowingsisay; 
use of the word “trusco" by a subsidiary guaranteed by the parent 
company that you would be required to examine the whole financial 
structure of the two companies. We would not want to endanger the 
trust depositors by the collapse of the subsidiary. It is a normal 
business corporation perhaps carrying on some business that is 
only vaguely related. 


Mr. Breithaupt: That is one side of it. So far as that 
clear responsibility is concerned there can be certain rules; but 
here we have the creation of a new word, "trusco," which I think 
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the member for Riverdale (Mr. Renwick) would probably refer to as 
a bit cute, if nothing else. It seems an attempt to lead one to 
believe there are certain things that may or may not happen. 


Mere Crosbiee(ieerts a fbit :ofisditpassinimitor LA « hiweu baaeiEn \¢. 


Nne Bréithaupts Tetisha passing lofip.yes: 


Mr. Mitchell: In this day and age there are many people 
with really very little money to invest but who want to do 
something for their future. They see all of these names and for 
one who is not experienced in the field they could be terribly 
confusing, let alone anything else. 


Mri. “Breithaupt «This ewouldcbetso particublarbyscif ithe 
person's knowledge of the English language is not great. Even our 
own ability to spell on occasion is not that precise. If "trusco'"' 
is used, that person is allowed to believe certain rights or 
benefits may flow when they clearly might not. 


Mr. Chairman: The implications are there, certainly. 


Mr. Breithaupt: )L think so. 


Mr. Gillies: It smacks a bit of calling yourself the 
Reverend So-and-so. 


Mr. Renwick: Mr. Kronis, I appreciate your taking the 
trouble to put together the brief for us on these matters. On each 
occasion in the assembly when there has been a financial fiasco of 
any kind, the government's immediate response to the investors who 
have lost money is that they are greedy. What would your response 
be to tha? 


Mr. Kronis: You have to remember that in Argosy, for 
example, there are approximately 2,000 investors. It is a large 
number that spans the whole spectrum. On one hand there are some 
investors with a lot of money who are simply taking the high-risk 
end of investment. They know it is high risk, high return, and 
they are happy if they put X dollars in it. They knew what their 
financial goals were; it was an investment decision and if they 
lost #nthey aliose: 


On the other hand, as the first paragraphs of the proposal 
stated, we have been through some hard times over the last three 
or four years and an extra point or fraction of a point of 
interest meant an awful lot to a lot of people. That is where 
people got in, because they were really tight and they do respond 
to interest rates. 


I know there are members from different areas of the 
province here. I would like to say there is a big city newspaper 
that serves this province well, but I was frankly flabbergasted by 
the amount of reliance, if you like, or the dedication with which 
people read that big city newspaper as it goes through the 
province. In some cases they almost live by the financial pages. 
If they see an article saying such and such is good, they do 
respond to it. 
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There is a whole multitude of cases. I have files on people 
who have lost divorce money and estate money, and the worst part 
is they become bitter. They not only become bitter towards the 
people involved, but they become bitter towards the process. They 
do not understand, as I said at the end, why it takes so long to 
get a case to court. If you are familiar with the Argosy matter, 
for example, the charges were laid a long time ago, and I am sure 
the authorities are proceeding properly and with due haste, but it 
is a complex matter. 


I think it was the Attorney General (Mr. McMurtry) who said 
they had now reached out the investigation in the Crown affair 
into seven or eight countries. When people see that, they say, "It 
is great that they are doing something, but I need that money to 
pay my orl. pDiit “ina ‘col1dtwinter o 


Mr. Renwick: In terms of the characteristics of the 
clients you have acted for, as set out in your introduction, who 
are not people with a lot of money putting it out on risk and 
knowingeewhat 1eers about do you™considervany: of* your?reclvents to 
have been greedy? 


Mr. Kronis: Probably some, but not a substantial number. 
Greed is a state of mind. I am not in a position to interpret 


someones state ‘of mind.” In*almost @1l. the’ cases, \it»was' not, “I 
am looking for that extra point." It was, "I need that extra 
polnce * 


Mr. Renwick: I appreciate your response. I have always 
found the government's response in its use of that term "greedy'' 
of such persons as you represent to be very offensive, and I am 
glad to have your comment on that. 


With respect to the establishment of a separate 
investigation unit, perhaps these remarks are stimulated by your 
submission to us, but I think they are more properly directed to 
the deputy and his advisers. 


The reference to the investigative powers contained in the 
report is set out at some length on page 15. Perhaps the deputy 
will understand this. Where I come from, I get concerned when the 
response of government is to establish a police unit to carry out 
investigations unless I know what the controls, the guidelines and 
the precepts are going to be on the basis of which an 
investigation is commenced. That, of course, then leads to the 
kinds of persons and the complement that is there. 


LOV46O aoms 


Has any thought been given by the ministry to the way in 
which such an investigative unit as is envisaged would function? 
Who would make the decision that an investigation should be 
commenced? What would be the basis on which an investigation could 
be commenced? Would it be perfectly clear that this police unit 
did not have some kind of roving fishing commission within the 
Ministry to deal with financial institutions? I am not asking you 
to answer those questions now, but they are the kinds of questions 
that are very much in my mind about an investigation unit. 
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Mr. Crosbie: Could I make a general comment? We have 
given thought to this. Our intent, as indicated in the white 
paper, was to divide the review and investigation functions of 
companies into two components. We see there being an ordinary 
inspection unit, if I can use that terminology, that would go in 
and do the bulk of the routine examination of companies. In the 
course of a routine examination they might uncover something that 
looked suspicious and required an investigation or analysis that 
they might not have the skills to do. 


A very simple example we ran into in the last year or two 
was where an inspector, a staff member carrying out a routine 
inspection, found a mortgage he thought was highly unusual. I will 
not go into the details, but he became suspicious. That particular 
mortgage and the facts surrounding it were turned over to a more 
skilled investigative member of the staff and the results of the 
investigation uncovered a forgery in the appraisal. That is the 
sort of division we see. We do not envisage the police unit but 
rather a more highly skilled investigative unit that would combine 
forensic accounting skills with the more intuitive sense of where 
to go on investigations that people who have had more experience 
in that area have. 


Similarly, this issue might come up in terms of individuals 
applying for incorporation where we have to do certain checks on 
their background. We have found from time to time the information 
they provided was not an accurate reflection of their net worth or 
their standing in the community. Staff members who had the 
investigative skills were able to demonstrate that other facts 
should have been revealed in the application. When they were 
revealed, they disqualified the person from taking over a trust 
company. 


Mr. Renwick: I can understand your response within the 
ordinary operations of the work of the registrar or of the new 
assistant deputy, the institution or the commissioner. Whatever 
the structural changes, one can understand that would take place 
exactly as you have expressed it. Here, however, you are 
recommending that a separate investigative unit be established and 
that it will report directly to the new assistant deputy. So 
immediately, it is taken out of one branch of the ministry and 
becomes a focus in the other branch. 


Two questions are always involved. First, you get a police 
mentality--and I use that term advisedly, not pejoratively--in the 
investigation unit. Second, the question of whom they investigate, 
what triggers the investigation and the legitimacy of the 
triggering of the investigation seem to me to be very important 
questions we are going to have to consider. 


From the point of view of the person sitting for the time 
being in opposition in the assembly, when something is under 
police investigation by a ministry, the public, through questions 
by opposition members, is automatically denied any information. 
That is another concern. There is immediately a cloak of secrecy 
Surrounding what is taking place and it is enhanced as soon as you 
have a separate investigative unit. 
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Mr. Crosbie: I certainly appreciate the concerns you are 
expressing. 


Mr. Renwick: A trust company dealing with the ministry 
is affected the moment a special investigative unit has it under 
surveillance. 


Mr... Crosbie: It is almost a signal to the company that 
this is an unusual circumstance. 


Mr. Renwick: And a signal to the public that things are 
wrong. 


MaareDOSDuetwy 6s.eeil fuel te 1S.madepublics That was rone or 
the reasons we try to keep most of these investigations out of the 
public area. It is quite conceivable the investigation will 
demonstrate innocence and we do not want any implications. 


Mr S\Renwicks) That)vis«why “it tis *important''to me ‘that ‘the 
investigative unit have some procedures by which it does not get 
caught up and enamoured with its work in such a way it is 
investigating without having something called "reasonable grounds 
to believe" or "reasonable and probable cause"; some fundamental, 
traditional, legal protection against fishing expeditions. 


Mr. Crosbie: I really believe what we are proposing is 
more likely to produce that result than the present situation. In 
the organization the white paper is addressing, the investigative 
staff were sort of intermingled with the routine inspection staff. 
There was not that separation of function. What we are proposing 
here is the routine inspection staff will be separated out and 
will focus on those responsibilities. In most cases, they will be 
the trigger. They will identify the situation that would call in 
the special investigative unit. 


With the special investigative unit reporting directly to 
the assistant deputy minister, there is the opportunity for direct 
control. We did not want to create a small investigative unit like 
this in each program area. Because of the need for specialization, 
weicould notwstativgansmall investicative:.unit. form insurance; 
another for trust companies, another for credit unions and so on. 
We felt by centralizing it we would make it available to all the 
financial institutions. 


At the same time, as it is under the assistant deputy 
minister, he will have an opportunity to control closely the very 
things you are concerned about. We hope to see some reasonable 
cause determined before sending an investigative unit into a trust 
company or any other financial institution. 


Mr. Renwick: There are just two other distinctions I 
would like to make. I would like to make the distinction that I 
think the regular treatment of complaints that might come in from 
members of the public should not be a function of that special 
investigative unit. I think the step should be that receipt of a 
complaint and the initial investigation should not be tinged with 
something called a police aspect. 


LZ 


That should be completed in the regular way and treated as a 
natural concomitant of business with the public. When the 
complaint has been investigated and the decision is made that it 
is either satisfactorily resolved or has led to something which 
requires it to be transferred, it would then be transferred, 
rather than having this as some kind of catch-all operation. I 
think the two functions should be separate. 


Mr. Crosbie: I think I could agree with you on that 
point. I would put one caveat on it. In my experience, not just in 
this ministry but other ministries as well, where situations arise 
where there may have been a criminal act--theft or fraud of some 
kind--on a number of occasions I have been told by the police who 
eventually came in to take over the investigation that we should 
not have been in there with our regular audit staff or 
investigative staff, mucking about trying to find out what it was 
all about because it makes it more difficult for the eventual 
police investigation. 


Mr. Renwick: That is a judgemental question. 


Mr. Crosbie: Exactly. That is why I say there may be 
circumstances where a complaint would justify sending in an 
investigative team. 


Mr. Renwick: As long as it is considered here and the 
decision made, we should immediately transfer it. I do not mind it 
being transferred immediately if such a situation arose. All I am 
saying is they should not go in in the initial instance. 


BOR Ota. a. 
Mr. “Crosbie? F "agree. “Ft "is note thermadecis ton ¥to coin: 
Mr. Renwick: The investigative unit. 
Mr= -CrosbDire v7 res: 


Mr. Renwick: Another question is I do not have any 
objection to the spot audit system as such, as long as it is 
random in the accurate sense of that term. I think that is a very 
valid, effective method and people understand that. It does not 
carry with it a connotation of wrongdoing, if 2e"Yssrandom: 16% 
however, it is used as a disguise for a selective form of spot 
audit, saying, ‘We have some suspicions and, disguised as a spot 
audit or a random audit, we are going to go in there and check, 
then you make the distinction inappropriately between a spot audit 
and an audit in the course of an investigation. 


“Spot! is an ambieuous word. 7 would* seve candom. audit,elne 

process of random audits is fine. I do not mind that. But the term 

spot audit" lends itself to the connotation that somebody has got 
some suspicion somewhere and it verges on a fishing operation. 


Mr. MacQuarrie: Supplementary. 


Mr. Chairman: Yes, Mr. MacQuarrie. 


Be 


Mr. Renwick: I can see I am stimulating Mr. MacQuarrie 
to some comment. 


No? MacQuanrie: -As,»aematter:ofetact,;  ,lofind you .very 
stimulating, Mr. Renwick. I also find some problem in 
distinguishing between the regulatory or examination section and 
the investigative section. 


Mr. Crosbie mentioned people with a knowledge of forensic 
accounting and that sort of thing. One immediately thinks of a 
specially trained core of investigators. I wonder what powers 
would be given to them. Would they be supernumerary special 
constables in the OPP? What connection would there be with a 
police force? Would they have the power to go in and search and 
seize, or just search, examine and copy records? Under what 
process would they exercise those powers? 


Mr. Crosbie: We have not been thinking of creating 
special constables. There are certain provisions in the act that 
require the officers of trust companies and their employees to 
make available records, documents and information. It is an 
offence under certain provisions of the act to withhold that 
information. 


Mr. MacQuarrie: But the power to remove and retain, or 
remove, copy and return-- 


Mr. Crosbie: I will ask Mr..Thompson to explain some of 
the procedures currently under way. He is more conversant with the 
day-to-day operation than I am. 


Mr. Thompson: Fundamentally, anything that is not 
contained in the statutes would have to require working together 
with a police force so that the investigator per se is not a 
police constable with the powers of getting a search warrant and 
things like that. 


This is to try to overcome the problem that in many of these 
areas a special expertise is required about the nature of a 
financial institution, its documentation, etc. In substance, where 
to look and what to look for that is not available to the average 
police officer. There is a wide variety of things. In 
circumstances we have had, such as subsidiary companies trying to 
get records and search and seizure, they are always done in 
conjunction with an existing police force, mostly the OPP. 


Mr. MacQuarrie: In the case of loan and trust 


corporations, there could be a number of areas. As Mr. Renwick 
indicated, an investigative body need not be called in on a 
citizen's complaint about something. This could be handled in the 
normal course. It all depends on the nature of the citizen's 
compliant and who the citizen is. If the citizen is also an 
employee of the firm who sees something wrong being carried out, I 
imagine that should trigger an investigation almost immediately. 


I was just trying to picture in my own mind the nature of 
this investigative unit. I have had some familiarity with 
investigative units under another statute, the combines 
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investigation branch, where you have a core of specialists going 
in with the right to search and seize under a special warrant. 


In cases going to trial, they are sworn in. When they take 
on their employment, they become supernumerary special constables 
in the Royal Canadian Mounted Police. Those investigations are 
triggered by any number of things--citizen complaints, petitions 
signed by so many citizens, municipalities complaining about a 
strange consistency in tenders for certain goods and services, and 
thatr sor tor clare. 


Although I see the valve of an investigative unit, I would 
like to see it formed up a little more definitely from my point of 
view. The concept is a good one, but we have to get some bones or 
a framework for it. 


Mr. Chairman: Mr. Mitchell, do you have a supplemntary? 


Mr. Mitchell: Yes, if Mr. Renwick has no objection; it 
is on this business of an investigation and so on to be sure I 
understand correctly. 


If your investigators are sent into a specific area, they do 
not have the authority to seize anything, but they do have the 
authority to examine all documents. Is that correct? 


Mr .1Thompsons)¥es, Chatdistcorrect. 


Mr. Mitchell: “IT-amvrthinking: baek tovatspecificksi tigation 
about three or four years ago when some documents did a musical 
chairs situation. They appeared to move from office to office. It 
appears the only protection you have against that is an order. Is 
that right? 


Mr. Thompson: No. I think the protection you have is you 
must utilize the existing police forces, and if you want a search 
and seizure-- 


Mr. Mitchell: But to do that, the police force obviously 
has to have an order. 


Mr. Thompson: Yes. They must get a search warrant in the 
regular routine of an investigation. 


Mr. Crosbie: Perhaps I could speak to Mr. Mitchell's 
point. I think Mr. Kronis touched on that elsewhere in his 
presentation when he spoke to the issue of where the records of a 
financial institution must be kept. 


Mew MI teheLt :-TExactiys 


Mr. Crosbie: I think that is an important issue because, 
if you allow them to be taken out of the office and maintained in 
the solicitor's office or in the accountant's office down the 
street, you do not know where they are, and an investigative 
officer or official going in may not find the documentation 
necessary. 
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Then you do get involved in having to go through a much more 
formal process because, generally speaking, your Loan and Trust 
Corporations Act would not give them authority to go outside the 
financial institution to seek that information. 


Mr. Renwick: I have two other points. On item C of Mr. 
Kronis's presentation on page 4, I certainly support the comments 
made by Mr. Breithaupt in dealing with the name question and the 
matter which the deputy raised with Mr. Breithaupt about the 
guarantee question that was in Mr. Walker's original bill. 


bad ols 


The concept of the guarantee and the extent of it should be 
Canvasecdsgveny, Glear.ly« Einstjrluthink.theccegistrar ,has,to have 
control over the names of all subsidiaries and affiliates so there 
is not this proliferation of deceptive naming and so on. As a 
corollary to that, the concept of the guarantee should be 
thoroughly examined as a method of dealing with that question. As 
a part of that you then have to make certain the public is not 
misled as to the extent and limitation of the Canada Deposit 
Insurance Corp. guarantee. 


It is a mix. However, I think if a trust company believes it 
is advantageous to have a subsidiary or affiliate for some 
business purpose, or the holding company thinks there should be an 
affiliate of the trust company carrying on its business, then 
eléar lysitihbasatowextendsa gtaranteenashsit can be made ‘ta fit jin 
such a way that it makes sense, I think it would be an important 
concept. 


In the conflict of interest portion on page 5 of the white 
paper it says, "The governing bodies of the various professional 
associations concerned should be invited to consider and advise 
the government as to changes which they propose to make in the 
codes of conduct and ethics that govern their members to prevent 
the involvement or participation of those members in 
conflict-of-interest situations." 


My first question is whether the Law Society of Upper Canada 
is going to appear before us. If not, would it not be wise for the 
chairman to write to the treasurer of that body inviting him to 
attend before this committee because of the serious-- 


Mrs Breithaupt: Inviting her to attend. 


Mr. Renwick: Yes, inviting her--or whomever they may 
wish--to attend before the committee to discuss with us the 
ramifications of the conflicts of interest in the legal profession. 


Mr. Chairman: I think we can do that very readily. 


MrcaGidiiesedl had a question about item J. I am rather 
intrigued by Mr. Kronis's suggestion that perhaps the crown or the 
registrar should be acting on behalf of depositors in the event of 
problems. I wonder if the deputy minister could comment on that. I 
am sorry if you already have commented while I was out. 
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Mr. Crosbie: We had not commented on that specifically. 


In a situation such as the present one where the registrar 
is in possession and control of the assets of three trust 
companies, he is acting on behalf of the depositors and other 
creditors in an effort to realize the assets of the corporation 
and to make the most beneficial recovery of those as is possible. 


Obviously there are situations with different types of 
financial institutions where the registrar does not get into 
possession--where he does not find himself in that position, and 
maybe it is impossible for the registrar to take on that role. 
There are situations where there are no provisions for the 
ministry, the registrar or anyone in that capacity to be some sort 
of public advocate or defender on behalf of interested depositors, 
creditors or shareholders. 


Mr. Gillies: I certainly appreciate that the actions the 
ministry took in the last year, in my opinion, were in the best 
interests of depositors. But are you suggesting, Mr. Kronis, that 
the crown or the registrar should be acting in individual actions 
on behalf of depositors against the companies? 


Mr. Kronis: What I am doing is inviting this committee 
to consider perhaps substantive or procedural actions--perhaps a 
class action. To give you an example, in certain of the syndicated 
mortgages the number of investors is in excess of 100. In terms of 
an individual's financial resources, it is really impossible to 
mount any kind of strategic legal defence or offensive to get his 
money back. 


In a syndicated mortgage, you have to appreciate the money 
may have been taken in on a different date for each of the people. 
The money, if it was in fact advanced, may have been advanced on a 
different date. The documentation the investor received would be 
on a third date. It is just an absolute mess. 


There is no way any practising lawyer can say to his client, 
"I think thisccase.cantcostdéyouhxX;dolilars,|'}withinethesmeansi of 
the client and then proceed to do a proper professional job and 
get to the bottom of it. You have police forces running all over 
the world. 


For example, in the Argosy receivership report, one of the 
paragraphs on the first page, and it is a standard one with a lot 
of legalese, says, "It was a mess. Half the documents were missing 
and every third file was thrown out the window." There is just no 
way you can put’ any of thatstogethér. This ts-what? I altoded to: 


There is a particular mortgage, for example, that was 
collected or dealt with in Argosy's offices for which London Loan 
Ltd. assumed the fiduciary duty. I can give you the exact words in 
the document, and their hands are strapped today, be it old 
management, new management, it does not matter. It is something 
that cannot be followed up. 


Perhaps there has to be a class-action type of situation. I 
think there may be a precedent in other statutes where the 
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investor can get some remedy through the legal system, through the 
administration. If he does not, then as you have clearly seen, he 
just goes outside the legal system and gets into the political 
action area, which does nobody any good. 


Mr. Gillies: I appreciate that. 


Mr. Crosbie, I wonder if the ministry might at least 
consider some of the arguments made in this area. I am trying to 
think of an appropriate precedent, if you will, or an appropriate 
parallel with other types of businesses and with other types of 
professions. 


Mr. Crosbie: I might mention, Mr. Chairman, the whole 
subject matter of class actions has been discussed for some time. 
I know we are looking at them generally in the ministry to see 
what application they have in various areas of our 
responsibilities, and I certainly would be quite pleased to take 
Mr. Kronis's comments and add them to the material. 


I do not know whether it would be appropriate to establish a 
separate class action, for example, under the Loan and Trust 
Corporations Act, or, if it is an acceptable concept, whether it 
should not be some general procedural rule, maybe in the rules of 
practice, that could be amended to facilitate this type of thing, 
Palhersjtndn crying "cO, Cear wren re "On an. ad “hoc “basisein each 
specific area where it might arise. 


I think we would want to talk to the Ministry of the 
Attorney General and others about the whole process. 


Mr. Gillies: We will do that too. We will undertake to 
doethat: 


Me. Chairman ’sliank you; Mri Kronis;"for “appearing this 
morning. 


Mr. Chairman: The next *group’to appear is the Institute 
of Chart eved *ACcotintane€s "or Ontario! ‘Their *exhibit??s,.exhibit)'20 
and it is Peter LaFlair and gentlemen. Mr. LaFlair, could you 
possibly introduce your colleagues? 


Pel Dia es 
INSTITUTE OF CHARTERED ACCOUNTANTS OF ONTARIO 


Mr. LaFlair: I will introduce the chairman of our 
committee first, Joe Bones, and he will take over from there. 


Mr. Bones: Mr. Chairman, ladies and gentlemen, my name 
is Joe Bones. I am the first vice-president of the Institute of 
Chartered Accountants of Ontario. I am also a member of the boara 
of governors of the Canadian Institute of Chartered Accountants. I 
am in public practice with Ward Mallette in Ottawa, and I am 
executive partner for our firm for Ontario. I am also chairman of 
the Ontario institute's committee on loan and trust corporations. 


With me are some of the members of our committee. On my 
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right is Mr. Peter LaFlair, director of professional services for 
the Insttreate wr Chartered Accauntants of Untarnio. Um Nis .cichcei 6 
Mr. Ron (Finch, -a paptner with .Price.Water house.» On my.lert ae Mr . 
David Selley, the auditing standards director for the Canadian 
Institute of. Chartered. Accountants.) On, his. leit. is.Mr.4 Jon 
Denman, the accounting standards director for the Canadian 
Institute of Chartered Accountants. 


We welcome this opportunity to appear before your committee. 
We are speaking on behalf of both the Ontario and Canadian 
institutes today in this paper. The Ontario institute represents 
about 18,000: chartered accountants: ins Ontario,anc.. , J00rstudence. 
Generally, some of the areas we are concerned with include the 
conduct and ethics of chartered accountants in Ontario and their 
competence. 


The national body, the Canadian Institute of Chartered 
Accountants, represents over 35,000 chartered accountants, and as 
well as items of national interest, it is particularly concerned 
with accounting and auditing standards. The CICA Handbook in these 
areas is recognized in legislation as being the authority in a 
number of areas in Canada on accounting and auditing matters. 


We have no new material for you this morning. Our intention 
is to discuss some of the highlights of our report. I will be 
going through in the order they appear in our report of February 3 
to you. 


Generally, there are two main thrusts to our report. First, 
we do have some comments, recommendations and concerns on items 
appearing in the white paper. Second, we feel there are a number 
of areas where the staff and volunteers of our institutes could be 
of assistance to the ministry or to your committee. We mentioned 
some areas in our report where, if you so desire, our resources 
would be available to assist you. 


We share the concern expressed in the white paper that 
public confidence in the loan and trust industry should continue 
to be justified. We have directed our review of the proposals with 
a view to achieving that end. 


At the outset, we would like to state very clearly that 
there has been no evidence presented of any inadequacy of annual 
or interim financial reporting standards of loan and trust 
companies. The industry follows generally accepted accounting 
principles that are set out in the CICA Handbook, and that are 
applicable not only to the loan and trust industry but to most 
other commercial and industrial enterprises in the country. 


Further, there is no evidence of any gaps in the rules of 
professional conduct of chartered accountants that would permit 
with impunity actions that are not in the public interest. But we 
do recognize that the registrar may require additional information 
and data, and we would certainly be pleased in a number of those 
areas to assist in the development of that data. 


Our report is separated into nine sections. As we go through 
the sections, we would welcome comments or questions from the 
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committee as we cover them. Our preference is that the member of 
Our committee who is most qualified in a particular area respond 
to your questions. 


The first section is code of conduct and ethics. In this 
particular section we are referring only to the code of conduct 
and ethics of chartered accountants in Ontario. 


Chartered accountants are subject to an extensive set of 
tules which govern their conduct and ethics. They are backed up by 
a very effective investigative and disciplinary process carried 
out in accordance with the Statutory Powers Procedure Act. Of 
particular interest to you might be our ''Standards of Conduct 
Affecting the Public Interest" which are set out in the appendix 
to the report. 


I will read a few of the rules of conduct. 


"201. "A member or student shall conduct himself at all 
times in a manner which will maintain the good reputation of the 
profession and its ability to serve the public interest. 


"202. A member or student shall perform his professional 
services with integrity and due care. 


"204. A member who is engaged to express an opinion on 
financial statements shall hold himself free of any influence, 
interest or relationship in respect of his client's affairs which 
impairs his professional judgement or objectivity, or which in the 
view of a reasonable observer has that effect. 


"206.2. A member shall not express an opinion on financial 
statements or other financial information examined by him if he 
has not complied in all material respects with the generally 
accepted auditing standards of the profession, including those as 
set out in the CICA Handbook as amended from time to time." 


I think an examination of our rules will make it apparent 
that it is difficult to envisage a situation relating to the 
concerns expressed in the white paper which would not be covered 
by the rules for chartered accountants in Ontario. 


We can have rules but, in the event someone does not follow 
the rules or is perceived as not following the rules, our process 
in the Ontario institute is that any person can make a complaint 
to the Ontario institute. We process that complaint quickly. Upon 
a complaint being received, a member is considered innocent until 
found guilty and, therefore, it is on a confidential basis. We 
move quickly to investigate that complaint including, if we feel 
it is necessary, hiring investigators to look into it. 


If the member is guilty, the results of the hearings could 
result, depending on the nature of the offence, in taking some 
courses if it is a minor matter of competence. It could result in 
suspension, fine or expulsion from the institute. In most cases, 
the name of the member is made public and the results of the 
hearing is passed on to the Public Accountants Council for the 
Proyvinee of Ontario. 
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I might point out the rules of conduct for chartered 
accountants apply to every chartered accountant in Ontario 
regardless of whether they are in public practice or are employed 
in industry, government or elsewhere. 


As part of our ongoing review of the rules of professional 
conduct, our institute's professional conduct committee is 
reviewing the Morrison report and the section of the white paper 
telating “to”°cont liréets “OL Pinter est _to®seehit Janyeciarit psaeronars 
réquired’in ovr Pubes? 


Our next category in the report is accounting standards. The 
required standards at the present time for the annual financial 
statements and disclosure by loan and trust corporations are very 
high. The loan and trust corporations conform with the generally 
accepted accounting principles as set out in the CICA Handbook. 
This handbook has been recognized across Canada in numerous 
legislation, including regulations under the Ontario Securities 
Act, the Business Corporations Act, and the Canada Business 
Corporations Act which all require that the annual financial 
statements comply with the CICA Handbook. 


Perhaps you might wish to consider a specific regulation 
that Ontario's Loan and Trust Corporations Act comply with the 
handbook. 


1d: 20" ashe 


A concern we have with accounting standards in the white 
paper is the requirement for special purpose reporting. We 
recognize the need by the registrar for some special reporting, 
but we are concerned that this special reporting not lead to 
distorting the annual financial statements and reports of loan and 
trust companies. 


For example, it is suggested in the white paper that the 
registrar may have influence in certain valuations or in 
accounting principles in the treatment of subsidiaries. This is on 
page 18, paragraph 5 of the white paper. 


Our concern is that if these requirements of the registrar 
are not in accordance with the Canadian Institute of Chartered 
Accountants' handbook and generally accepted accounting 
principles, they could lead to the auditor having to qualify the 
report for the loan and trust corporation. This would be highly 
undesirable because although the corporation may be meeting the 
internal needs of the registrar, it would create a problem for the 
trust corporation, not only with the Ontario Securities Commission 
but also invits credibility’ #ithyehe publicjaaf) desir eportidisiico 
be qualified. 


Therefore, in this area we feel if the registrar needs 
additional information, special calculations, special valuations, 
these can be done. They can be reviewed and reported on by the 
auditor, but it should not be mandatory that they be part of the 
annual financial statements or that they necessarily affect some 
of the figures in the annual financial statements. 


i | 


The CICA research department in accounting and auditing 
matters are the most qualified in this area and recognized in this 
area, and certainly would be pleased to work with you in 
developing standards and guidelines for the use of the registrar. 


Carrying on to auditing standards, the CICA handbook 
presently contains basic auditing standards. It is our belief that 
most of the recommendations for the involvement of auditors 
contained in the white paper are covered by the existing CICA 
handbook requirements. If there are specific procedures the 
committee or the ministry feels are required in addition to what 
might be in the handbook, we would be pleased to work with you to 
develop those procedures for specific circumstances. 


There is mention in the white paper about the auditors' 
reporting on internal controls. At the present time the audit is 
designed to permit the expression of an opinion on the financial 
statements, rather than on the adequacy of internal controls per 
se. In the event that the auditor reporting on the internal 
controls of loan and trust companies is to be required by the 
ministry, again, we would like to work with you to explore just 
how this might be done and to develop guidelines for the auditors. 


We believe the auditing standards now in place are adequate 
to meet the requirements of the ministry as outlined in the white 
paper. We do not think it appropriate or desirable that the 
Ministry should attempt to set auditing standards. Again, if there 
are specific matters or situations that you feel should be 
audited, we would be pleased to work with you in developing the 
guidelines. 


The next section of our report deals with the reporting 
requirements of the registrar. The recent difficulties which led 
to the white paper apparently arose from a lack of management 
controls. They did not result in any significant respect from 
either a financial statement reporting or an auditing problem. It 
is therefore critical that management controls should be 
maintained to prevent a recurrence. We therefore support the 
proposals to require an audit committee and to require an 
investment committee. We also support the proposal to require 
notification to the registrar of changes in directors and certain 
officers. 


However, we have serious reservations about giving the 
registrar the power to intervene in the process whereby the 
shareholders elect directors, and also to intervene where the 
directors currently have the power to appoint the chief executive 
epbiceniand chiei financial. officer. 


This would be quite a change from common business practice 
and we do not see where the need would be to make this so unusual 
that you would have to intervene in the normal process carried on 
in most corporations. 


We support the reporting of auditor changes and reasons 
therefor to the registrar, and we suggest the process used by the 
Ontario Securities Commission and other securities commissions be 
adopted. 
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Regarding the suggested expanded monthly reporting system, 
we would like to assist in the further evolution of the trial 
program currently being carrieaq on. Our main concern in this area 
is we think the reporting of additional information is good, but 
that you should give adequate thought to what are the required 
data. There are changes each year in the economy and in business 
circumstances. I guess we are concerned that the people receiving 
these reports would receive too much information and would not be 
able properly to digest the information and get the real meat of 
dE. 


It is important to think about the critical ratios and what 
you really need in these reports. Even once you have decided on 
that, at least once a year there should be a hard look at these 
reports and whether they are giving you the information you 
require to monitor the industry. 


As they are developed, perhaps in certain cases there will. 
be exemptions or you will be selective as to who must report and 
what thev should report. As part of this process, we feel it is 
important you obtain written representations as to the report's 
accuracy from responsible people within the corporation. 


Uniformity of accounting records: The white paper suggests 
"it will be necessary to adopt greater uniformity in accounting 
practices and internal record-keeping.'' We read this as relating 
only to the internal management accounts and record-keeping so 
that your monthly report will be effective. 


As we previously noted, the annual financial statements are 
already being uniformly prepared in accordance with generally 
accepted accounting principles. We believe a sufficient degree of 
uniformity can be accomplished for the registrar's purposes by 
simply setting out the format. 


There is a considerable variety in the size of the loan and 
trust companies and how they keep their records. I do not think 
your regulations should carry down to the detail of exactly how 
they keep their records. I think your main concern should be with 
the output from these records and whether you are getting the 
necessary information in a uniform and consistent manner. 


Federal and provincial legislation: We note that a majority 
of the companies affected by the white paper are incorporated in 
other jurisdictions and we would emphasize the necessity of 
co-ordinating Ontario's requirements with those of other 
jurisdictions to avoid unnecessary and costly duplication for the 
industry. 


Borrowing, deposits and trust funds: When we were preparing 
this report, we made the assumption that the comments on page 28 
of the report were applying to estate, trust and agency funds. We 
understand now that was not the intention of the white paper, so 
Our comments on estate, trust and agency funds are not really 
relevant on page 6 of our report. 


Ll -80gatms 
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Going on to page 7, we would like to say we believe the 
present practice of disclosure of the amounts of guaranteed trust 
funds in a note to the financial statements is quite acceptable. 
It is the common practice in the industry now, so we do not see a 
need for any change in this area. 


The proposed administration does represent a significant 
increase in the resources allocated to the ministry. It certainly 
should enable the ministry to have a greater degree of control 
Over the operations of financial institutions and hence more 
responsibility to ensure that the sort of problems recently 
experienced do not recur. 


The broadened discretionary powers of the registrar would be 
offset somewhat by the right to appeal decisions to the 
commissioner of financial institutions. There could possibly be a 
considerable number of appeals, with related cost and controversy. 
Therefore, we are suggesting that clear criteria be established 
for the guidance of the registrar to avoid unnecessary appeals. 


We are not entirely convinced that the proposed financial 
advisory committee is necessary, but if it is set up, we believe 
that chartered accountants should be represented on the financial 
advisory committee. 


Auditor's role: Audits have a cost, and we hope that 
full-scale audits on the monthly information are not going to be 
required by the registrar. We do see that you may possibly wish 
specific audits of particular items or, in certain situations, 
either audits of specific items on a regular basis or surprise 
audits. We would be glad to assist the ministry in devising 
practical guidelines for any of these special audits. 


It must be recognized that the recent trust company problems 
resulted from inappropriate practices, which in some cases did not 
become apparent even to people within the corporations until some 
time after the fact. The auditor does not spend every day with the 
client and he may not become aware of some of these problems until 
long after they have occurred, when he is in some time after the 
end of the year doing the annual audit. 


When the auditor does discover items that could have a 
detrimental effect on the corporation or the people having a stake 
in it, there should be some effective reporting mechanism. But we 
do not agree with the suggestion in the white paper that all the 
correspondence between the auditor and his client should be sent 
to a third party. We believe the appropriate reporting channel for 
the auditor is to the audit committee. 


The white paper is suggesting that every corporation have an 
audit committee. It is common business practice as to what the 
role of the audit committee in a corporation is. Ideally, there 
should be outside members on the audit committee. We feel you 
should leave it to the audit committee that, if they are not 
satisfied with what they are hearing from the auditor or with the 
action the company is taking on comments from the auditor, then 
the audit committee could pass these comments on to the registrar, 
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or perhaps you might require that the minutes of the audit 
committee be sent on to the registrar. 


We recognize that if you were to agree with us on this 
Suggestion, there could still be cases where the auditor is not 
satisfied that the audit committee is reacting or that the 
management committee of the firm is reacting to the auditor's 
recommendations. We would suggest that in those cases the auditor 
then would report to the registrar. Perhaps if you are trying to 
legislate this, you could do it in a way similar to the federal 
Bank Act. In the federal Bank Act there is a section that requires 
the reporting by the auditor of matters affecting the wellbeing of 
the bank. As a final step, if the auditor is concerned, and only 
in those cases, the auditor would report to the registrar. 


If it is deemed necessary, if there are reportable matters 
not included in the annual reports of the financial statements you 
feel the auditor should be reporting on, then if we can clearly 
define what these items are we can develop some guidelines for the 
auditor to report separately on these items, either to the 
registrar or to the company. 


The white paper proposals place a number of reporting 
requirements on the auditors, including one with respect to 
significant benefits that have been afforded to shareholders or 
insiders. It is important in examples such as this that if there 
is to be new legislation, you make it clear whether the auditor is 
merely required to report such matters as may come to his 
attention in the normal course of his audit or whether you are 
specifically requiring the auditor to search out such breaches. 


If you are expecting the auditor to search out such 
breaches, we would have to review that carefully because in some 
cases of the type of breaches you might hope to find, even if you 
give that mandate to the auditor, without an excessive cost it 
just may not be possible for the auditor to perform enough work to 
search out all types of breaches. If you wish to achieve something 
in that area, we have to define just what you are expecting from 
the auditor. 


Another possibility would be to explore the development of 
certain key questions to be answered and information to be 
provided by the corporations in their annual filing with the 
registrar. This annual questionnaire could be reviewed by the 
auditor. This system is in place at present for stockbrokers and 
it appears to work quite well. 


Most of our paper and our comments today are intended for 
the wellbeing of the industry and the public, and I hope you do 
not consider any of it to be self-serving. I think that, with some 
of the suggestions in the report, when we come to the section 
where you suggest that auditors be protected against personal 
liability, if we are to take on new responsibilities, we would 
certainly agree with you. 


Mr’. Ti #Ps *Reid=  Youvder eemwrehethat? 
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Mr. Bones: Yes, we agree with that one without any 
question. 


Mr. Breithaupt: We can live with that one. 
MoiaVbAer aAtheid + We wibl make ta. note of that .one. 


Mr. Bones: To conclude our written report to you, we 
feel the white paper provides an excellent opportunity to pursue a 
number of positive initiatives and we would be pleased to assist 
the Ministry of Consumer and Commercial Relations or your 
committee in any further study of any of the topics raised in the 
white paper. We feel it is important that chartered accountants be 
involved in any accounting or auditing aspects of your 
deliberations or where you may be suggesting changes to 
legislation. 


In the case of the accounting and auditing standards, we 
have the Canadian Institute of Chartered Accountants and their 
accounting and auditing standards directors with us this morning, 
if you wish to discuss anything with them. On any matter affecting 
chartered accountants, certainly the Institute of Chartered 
Accountants of Ontario would be pleased to assist you. We 
appreciate this opportunity and we welcome any of your questions 
and comments. 


Mr. Renwick: Mr. Chairman, Mr. Bones and your 
colleagues, I appreciate the completeness of the submission you 
have made to us. Of course, in the short time available on the 
committee I cannot cover more than a few points that are important 
to me, some of which are referred to--I think all of them are 
referred to, basically, except for one matter--in your submission. 


Pb? 40 8a vm? 


bie temay sjump-aroundvasiittle bit, on page. /, ftem 2c, you 
say, "Specific audits of particular aspects could be carried out 
on a regular or a surprise basis on the instruction of the 
ministry.'' We touched upon this a little bit earlier. A matter 
that has come up from time to time is the question of so-called 
spot audits, surprise audits or random audits. I am anxious to 
draw a distinction between a spot audit or a surprise audit made 
on the basis of some suspicion on the one hand, and a useful 
public check on a random basis on public bodies, whether they are 
lawyers or trust companies and so on, on the other hand. 


If you were asked to develop a plan for the ministry on the 
basis of which random or surprise or spot audits on a random basis 
were to be made of the industry, could it be done, using "random" 
in the accurate sense of that term and not on the basis of 
suspicion? 


Mr. Bones: I think it could be done. With your question 
I am keeping in mind some of the conversation that was carried on 
earlier this morning with the previous speaker. 


Mr. Renwick: We touched on it a few days ago. 
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Mr. Bones: Yes. I guess our first concern when we read 
the white paper is that we be careful about making too many things 
mandatory for all loan and trust corporations. When we say there 
is a need for investigation, monitoring and review, we have to be 
careful that we do not make too many things mandatory for 
everyone, increasing the cost considerably in trying to prevent or 
catch just a few situations. 


I can give you one example of the spot audit. In our own 
institute we have a practice inspection program whereby over a 
certain time period we go in and examine the files of all our 
practising members. It is over a certain time period, and within 
that time period we look at every office. It seems to work out 
well. In that case the intent is to do it over a certain time 
period, and we have looked at every office. 


Another example is that with respect to the data you are 
getting monthly you may have certain guidelines that if margins 
are too narrow or there are certain trends, this might be another 
Signal. In our case with the practice inspections the names are 
drawn out of a hat, but over a time period we see every office. 


Mr. Renwick: But it is random. 

Mr. Bones: It is random, yes. 

Mr. Renwick: In the accurate sense of that term? 
Mr. Bones: Yes, completely random. 


Mr. Selley: You could set rules for how you would 
determine the randomness, and it would be up to the department to 
comply with those rules. 


Mr. Renwick: So a plan could be developed. 


That leads, at least in my mind, to page 4, items 13 and 15. 
Again I say this with great respect to your profession. In 
substance the message to me from your submission is that, in the 
case of the problems that occurred in the trust companies that led 
to this white paper, nothing has come to your attention in your 
special role of accounting matters related to loan and trust 
corporations that would lead you to believe there was any aefault 
on the part of the auditors of those companies in the course of 
their affairs. Is that a fair statement? 


Mr. Bones: Yes, that is correct. Nothing has come to the 
attention of our committee, certainly, while we have been 
preparing *thistr eport toruto® thetattent foneoteotvriinstretee. 


I might say that if a complaint had been made to our 
institute about some member's conduct, it would be highly 
confidential, as I mentioned earlier, and the member would be 
innocent until proved guilty. But in ovr preparation %of* this?paper 
and in studying your white paper--and we have looked at some of 
the public documents; we certainly did not have time to study them 
in detail--it is the opinion of all the members of our committee 


that we support this statement, and nothing was brought to our 
attention. 
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Mr. Renwick: That would be true to the extent that you 
have been able to study the Morrison report in its various aspects. 


Mr. Bones: Yes. 


Mr. Renwick: I think it is very important that we be 
clear on the record--and I am taking it as an objective public 
institute and not in a self-serving way--that you are saying to us 
that whatever the problems were, there were no either ethical 
conduct problems or conflict of interest problems with ethical 
Overtones to it or inadequacies in the accounting process for 
audit purposes. 


Me. Bones+aYessnthaterzsecorrect »ysandsLivwouldsecontirm 
this on behalf of the Ontario institute regarding the conduct and 
ethics. Just for clarity, since we have the accounting and 
auditing research directors of the Canadian Institute of Chartered 
Accountants here, I would ask if John and David would each respond 
to that question as well. 


Mr. Selley: On the auditing side I think in all the 
situations--and I have read the Morrison report, but one cannot 
appreciate the Morrison report by reading it, obviously--I did not 
notice anything that would indicate that the auditing standards in 
existence were deficient; neither did anything in there come to my 
immediate attention that would lead me to believe anybody had 
significantly failed to meet those standards. But, of course, I 
understand the. Ontario institute is reviewing the Morrison report. 


Mr saRenwicks .Yesuyel imecognize.that.caveat.., [t,was,in 
here somewhere. 


Mr. Selley: There are certainly a few suggestions in the 
Morrison report that things might not have been done that should 
have been done, and I presume the committee will look at those. 


Mr. Denman: May I just speak on the accounting, since 
you directed the question to the accounting standards, I think. As 
far as accounting standards are concerned, I suppose the acid test 
in any particulat case where we have a problem is whether or not 
the standard is in place; that is the first issue. The second 
issue is whether or not it is being complied with by management. 


In the case of the events that led to the white paper, it 
certainly appears to us that the accounting standards published in 
the CICA Handbook were in place. Perhaps to give two specific 
examples, I think two areas of difficulty emerged and were 
identified by Morrison. One is in connection with related-party 
transactions and disclosure of transactions with related parties; 
the other is the issue of appraisals. 


In both of those areas there are standards in the CICA 
Handbook. That in the case of related-party transactions requires 
disclosure not only of the existence of the related parties but 
also of the nature and extent of the transactions that have been 
Car raedvon ‘and what». theirseeffect..isiwThis,standard.also.cequires 
disclosure of a situation where there is a high degree of economic 
dependence on another party. So in the case of related-party 
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transactions the standards are in place. In the case of appraisals 
they are also in place. The standard there is that there would not 
normally be appraisals except in certain exceptional 
circumstances, and these are given by way of an example. So, as I 
think Mr. Bones has indicated, the accounting standards are in 
place, and that perhaps is not the issue. 


There is, though, an issue that I might perhaps mention, and 
that is whether or not those standards are sufficiently detailed 
to provide the kind of framework that would appear to be necessary 
for the exercise of judgement in applying them. The accounting 
standards committee does work on the basis that one cannot 
possibly cover the whole waterfront with rules; you cannot invent 
rules that will cover every particular circumstance. 


I suppose if there is an issue it is whether more guidance 
could be given on some accounting standards, and I suppose it is 
in this area that, as has been said in the submission, the CICA 
will be pleased to work with whoever is involved to see in what 
way we can perhaps help in providing more guidance. But, again, 
the basic standards are in place. 


11: 50 "arm. 


Mr. Renwick: I appreciate that comment. In 1973 and 
1974, when we were doing the work leading to the select 
committee's report on loan and trust corporations, we had the 
benefit of those 1971 accounting procedures for loan and trust 
companies, which in a sense was, if not a pioneering effort, 
certainly a very essential step in the development of accounting 
for loan and trust corporations. I take it what you are saying is 
that those procedures, to the extent they have been modified, will 
be now scrutinized again to see whether or not they should be 
refined. 


Mr. Denman: Yes. I have mentioned those two particular 
standards. It is the practice of the accounting standards 
committee to keep under review accounting standards and particular 
problems that may have arisen in applying them. But we would not 
go so far as to expect that detailed guidance could always include 
issues that would cover every conceivable situation. 


Mr. Renwick: I understand that. 


I would like to come back now to this question of the random 
process. I was struck by the problems you raised in items 13 and 
15 on page 4, where you deal in item 13 with respect to internal 
controls and in item 15 with respect to management controls. It 
seems to me that was a crucial area in the creation of the 
problems that occurred in the trust companies that precipitated 
the white paper. 


I am making this comment, bearing in mind the cost factor of 
this kind of matter. Would it be possible to establish a randon, 
in the accurate sense of the term, system under either the 
auditors or the registrar--basically, my preference at the moment 
would be for the auditors--and it would be fully known to the 94 
companies in Ontario that that is what is going to happen, a 
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system of dealing with the adequacy of and compliance with 
internal controls or management controls? Is that a possible way 
in which we can get around the question of overresponding by way 
of uniform regulatory requirements for everybody? I do not know 
whether I have made myself clear to you on that or not. 


Mr. Selley: If the ministry were to set up a random 
process which covered all subject companies, let us say over a 
three- or four-year period, they could then send out instructions 
to annual auditors, who would presumably submit the responses to 
the ministry for those corporations together with their annual 
audit book during the course of the year if that was felt to be 
appropriate. It would be important, though, to deal with the cost 
factor to make sure that, instead of asking for a general opinion 
from the auditor, "Are the controls adequate?" the guidelines 
should be in place and specific questions should be asked. At the 
end of the submission here, there is a suggestion of a 
questionnaire approach that could be adopted. 


If the ministry had need for certain information on 
management controls and internal controls, they could ask 
Management to provide it on a random basis and then they could ask 
the auditor to say whether he believed that information was 
correctly stated by management. 


For example, you could ask the question, "Is there an audit 
committee? Has it met twice a year? How many times did the 
investment committee meet?'' You could ask various questions like 
that. It would be preferable if management answered the questions 
and the auditor then commented on whether he thought they were 
appropriate or not. 


Mr. Renwick: To me, abstracting from the whole of the 
episodes that took place and bearing in mind that, in a sense, it 
is a complex question, if I had to abstract one thing from the 
Morrison report and from what one could read about the matter, it 
is the rapid deterioration in the position of Crown Trust in such 
eeshortaeperiodpotetame inerelation,jtoritssresponsibilities Co the 
pubdacs 


If anyone had said beforehand that could take place so 
quickly, I doubt anyone would have said it was possible. You might 
have said, "Yes, over a period of some time," but, the way I could 
read it, it was talking about three months. It was only by a 
stroke of luck that when the man from the Continental Bank of 
Canada happened to be in there, he rescued it by the end of the 
year to restore some stable but unstable balance in the accounts. 


With that in mind, would it be possible to establish the 
kind of random--surprise, spot, or whatever you want to call 
it--basis for all the companies over a period of time, which would 
be effective within those limitations, rather than an elaborate 
bureaucracy of monitoring and regulation by the ministry? 


Mr. Selley: I do not think anything could unless you 
were very lucky in your random selection. It is very difficult to 
conceive of a system involving auditors or inspectors that could 
catch the Crown Trust situation which happened so quickly. 
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Mr. Breithaupt:iTtrwould setivamtone: 
Mr’. ‘Se lbleywYess abewouldn 


Mr. Renwick: It would establish a sense that it is a 
good precautionary thing to know somebody may open your door one 
day and want to walk in. That is the whole theory of the spot 
check, as@P understand Pier 


Mr. LaFlair: The other approach there would have been 
the monthly reporting which was suggested. If it could show 
something that looked unusual, then the ministry might want to 
direct someone to go in and find out what is happening when you 
have a specifically directed audit because of a specific situation 
arising. 


Mr. Breithaupt: Just on this point, you talk about 
setting the tone by having this investigative opportunity, whether 
it is done through the auditors' increased responsibilities at an 
understood cost as part of the responsibility of the trust 
business, or whether it is done by a much higher level of 
bureaucracy, more assistants, more investigators, whatever. 


I am wondering if the ministry has considered what size of a 
staff you would need, and at what cost--whether it is recovered 
from the trust industry by an assessment or not--compared with the 
easier opportunity of sharpening up the audit responsibilities 
that are now supposed to be in place. It is going to cost money, 
which must come from some source, to do all this. I am wondering 
what benefit is gained for that expense and at what cost? Do you 
have an educated guess on what that might mean? 


Mr..« Crosbie®- Our! difficul tyndnbenyingotoiecdve: antanswer 
to that question is that we have not considered it in the way you 
have expressed it. We have proposals for additional staff in the 
audit area and some of our thinking was somewhat counter to some 
of the suggestions I have heard this morning. 


It was our thought that in circumstances which would justify 
a heavier audit--for example, a new company or change of 
management if the management is not experienced in the area--you 
would have what you might call a spot audit but in a sense it is a 
fishing expedition. You are going in not knowing there is anything 
wrong but, because it is a new organization, you feel it requires 
more frequent auditing initially. 


12 noon 


Mr. LaFlair made the suggestion that monthly reports might 
act as a signal. Once again, we would be going in with a proposal. 
We would respond in that way and be able to go in and look at any 
apparent irregularities. 


Mr. Breithaupt: But as Co-operative Trust Co. of Canada 
mentioned yesterday, if you are also going to receive and stack up 
all the directors’ minutes, some of them 30 pages long for a 
meeting that goes a day and a half or whatever, is anyone going to 
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read these minutes or are they just going to fill up a couple of 
more filing cabinets each year? 


Mr. Crosbie: I would hope the message has been coming 
through fairly loud and clear in a number of presentations. I 
believe we have heard it, and we will respond to it. The message 
is, whatever regulatory process we put in place has to be 
effective, and it should not just be a paper-gathering exercise. 
It has to have some meaningful results or applications. 


On the question of minutes, I think we want to look very 
Closely at the type of minutes or documents we want to have filed 
on a regular basis. As you suggest, there could very well be 
Situations when you just get a lot of information that is not of 
any, ~particularsusettovyou,Flivyou-fall intosthe habit tof sjust 
filing it because it is nots important, then you can easily start 
overlooking what is important. I recognize the need to make our 
inspections relevant. 


Me nsReNnWECk ys uee= or the record; “Mr }°Chetrman, “ido not 
want endlessly to pursue items 13 and 15 on page 4 of the 
submission of the Institute of Chartered Accountants of Ontario to 
us this morning. But at a later date I want to follow up on the 
development of a system which would limit the necessity for 
mandatory reporting requirements. I would like to see this happen 
by developing, in conjunction with the institute, a method by 
which you would check all of the companies involved in it without 
creating, as my colleague says, an overregulated atmosphere. 


The next question I would like to ask is whether or not it 
would be possible for you to so phrase your report on the annual 
audit of a trust company so as to give an indication respecting 
compliance with the Loan and Trust Corporations Act. In other 
words, it was alleged here there were breaches in the act. Would 
it be possible to have your regular report contain a separate 
paragraph indicating, with whatever qualifications are necessary, 
that the trust company, in your opinion, complied with the Loan 
and Trust Corporations Act and regulations? 


Mr. Finch: As one in the practice of signing audit 

reports on trust companies, I think the difficulty of the specific 
second paragraph would hinge on what we have set out here. Are we 
to look at each and every item, in terms of saying the company has 
complied with all aspects of the act? Auditing is really a 
judgement call on what scope of activities you or your audit staff 
actually look at. Based on a sampling, which is done in a 
scientific manner, you conclude all the transactions in total are 
presented thoroughly. 


Requiring us to say in an audit report that the trust 
company complied with the act may pose a major problem on what 
scope would be required to make that statement. As indicated 
earlier, we can respond to an audit report reflecting the specific 
criteria laid down by the registrar. I think in your mention 
earlier of items 13 and 15, which we talked about, if there were 
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specific criteria from the minutes of the matters that should be 
reported here to the registrar, we can, by testing, see that those 
have been met. But to put in a general paragraph would pose a new 
approach to scope. 


Mr. LaFlair: It could include almost legal opinions as 
to whether certain things have been done, and it could-- 


Mr. Renwick: I do not want to get involved in that 
circuit, no. I am suggesting that with care and attention when you 
are considering the rules, it would be very helpful if it were 
possible in some way to say how you could express in your report 
that, since this is a regulated industry, the regulatory authority 
impinges a great deal on the question of the accounting, including 
internal controls and others, and they jibe with the statute. 


huaminotr toying stonpresspai.tatoothbes,endy)lisatatuans out yto 
be impossible, fine. 


Mr. Bones: Mr. Selley has a comment on this matter. 


Mr aeSebléys sHigstpoinal bagilt sisepessable;sangnihececis 
precedent for auditors doing that, but it is frequently rather 
unsatisfactory. There is some federal legislation that deals with 
this in another area, not trust companies. It is not terribly 
satisfactor yr 


There already is a requirement in subsection 100(7) of the 
Loan and Trust Corporations Act that "the auditor in his reports 
shall make such statements as he considers necessary, (b) if the 
corporation's financial statement or annual statement is not in 
accordance with any requirements of this act or as prescribed by 
the registrar." So it can be done on a negative basis. 


Mr. Renwick: Yes, I know that, but I was thinking of the 
other side of the coin. When you look at that language, it is very 
limited. 


Mr woelley:#¥esuuk aggees 


Mr. LaFlair: The other specific questions could be added 
to the registrar's report as to specific things you wanted to know 
have been complied with, rather than a blanket statement that 
everything in the act had been complied with. If there were 
certain specific things relating to finances, they could then be 
checked and you could check compliance with it. 


Mr. Breithaupt: It is just that 1 do notseerhow, itsis 
possible for you to have a positive statement. This act goes on 
for 139 pages. How can you possibly say that everything in this 
act has been complied with by your audit? You are not running a 
trust company; you are doing an audit. Surely a combination of 
mor e' precdsesquestions! or yrequar ements. ofg the: Eegistrarn,. together 
with the negative side of reporting things that are peculiarly 
apparent to you, is in my view the most practical package. 
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It is impossible to say that everything is done in 
accordance with the Loan and Trust Corporations Act. You are not 
sitting beside the chief executive officer every day, and even he 
or she may not know that an error has been committed in a 
corporation that employs hundreds of people. 


Mey *Selley*"inat-teerisht: 


Mr. Renwick: I have only one last question. I have 
monopolized too much time already. 


Standard and Poor's and Moody's rate all sorts of people. 
Do they rate financial institutions such as trust companies or the 
equivalent, the savings and loan corporations, in the United 
States? Did I not see a bank rating the other day? 


Mr. Finch: I believe here in Canada--and earlier we 
talked about the use of "'trusco,'' the long and short version--the 
holding companies, some of which are here in Canada, are rated now 
by the bond rating services. 


Mr. Renwick: But the actual trust companies are not? 


Mr. Breithaupt: That is in Canada. 


Mraekinch!eIn’Ganada.*in-doing that they would be 
looking at the underlying trust company. To give a rating on the 
holding company, you look below it. But to the best of my 
knowledge a trust company as a separate unit out of a holding 
company situation is not rated. 


Similarly, in the United States most of the banks, depending 
on the type of debt they have, may or may not get ratings. But 
there are a large number that are rated, yes. 


Mr. Renwick: They rated the chartered banks recently, it 
seems to me. All I am asking is whether it is a possibility to 
rate the trust companies in such a way that they are A, B or C or 
whatever the category. 


Mr. T. P. Reid: Ontario was rating Greymac. They were 
recommending their bonds. 


Ee * LOND mt 
Mr. Chairman: Mr. Thompson, would you care to comment? 
Mr. Renwick: I think Moody's was also rating Ontario. 
Mr. T. P. Reid: It makes you wonder. 
Mr. Thompson: Very, very recently, within the last year, 
the Dominion Bond Rating Service has got into this area, but I 


believe it is currently as stated. They are mostly involved with 
the large trustco companies, the holding companies. 
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Mr. Renwick: I think it would be a very valuable piece 
of information if there was some method by which there could be a 
rating developed for trust companies, so people would understand 
they are not all cut from the same piece of cloth in knowledge, 
experience or ambit of activities or scope of their operations. 


Mrer TeeP, eReid! il Thathwouldetiagone, ConGhetrectstrarn it 
their rating goes down from a triple-A to a minus two-- 


Mr. Renwick: There may be some merit in a rating system, 
whether it is done by the registrar or by some outside public 
grading body. 


Mr. Breithaupt: Certainly, when you look at the group of 
what we might call the junior or newer trust companies that have 
developed more or less in the last 20 years, compared with the 
larger traditional ones, it would be quite practical to have 
certain classes, depending upon the various framework items you 
have suggested. It would show which company is a full-service one, 
which is in a different class, neither better nor worse, but 
simply different, and therefore an awareness could result from 
that knowledge. 


Mr. Renwick: But I think the Moody's classification is 
different to a simple straight classification. It has to do with-- 


Mr. Breithaupt: Yes, because presumably that is one of 
the BaEEES of that holding company and its application and 
peofitabilatve 


Mr.oCGhairmans: lethink®thesdiscussiongthat isezoing on 
between the two members is all very good, but I would like to draw 
the committee's attention-- 


Mr. Renwick: It is extremely good. 


Mr. Chairman: --to the fact there are others who-have 
some questions and time is fast fleeting. 


Inter jections. 


Mr. Chairman: Are you finished with your questions, Mr. 
Renwic 


Mr. Renwick: Yes, Mr. Chairman. You have been very 
patient. 


Mr. Tae PebReid:, Mr.) Renwitki has usmalnohasecoveredti most 
of the points of most members anyway, buénd) would! LikeStorco-éo 
items 31 and 32, in which you indicated that perhaps the auditor 
should have a responsibility under the federal Bank Act, which 
requires the reporting of matters affecting the wellbeing of the 
bank. It would be an unusual circumstance for you people to 
suggest an auditor go above his client's head and it is obviously 
because there are public moneys, depositors' moneys involved. 
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I did not quite understand how strong you were in suggesting 
this or how this fits in with your other recommendations. For 
instance, I will get stepped on here because we are not supposed 
to mention these matters, but at Crown Trust with the rapid 
escalation of what took place there, under those circumstances you 
would suggest that the auditor contact the registrar. directly and 
say, ‘Listen, I think there is a problem here." Is that sort of 
the idea? 


Mr. Bones: Yes. This would only apply in very unusual 
circumstances, but if something came to the attention of the 
auditor and the auditor was not satisfied with the reaction he was 
receiving from the management or the board of directors of the 
corporation, the auditor would report this to the registrar. I 
think it would clearly only be in very unusual and material 
Circumstances. 


On the other hand, we really were concerned where the white 
paper was suggesting that every letter that ever came from the 
auditor would go to the registrar. It would only be in unusual 
circumstances, but we certainly feel comfortable with some type of 
sectionptoethaty effect in theelecislation. 


Mruhdee bs sReids “How? tt would’ work, in-effect is that. the 
auditor will find something that says maybe the company is out of 
balance in its mortgage portfolio or whatever it is--who 
knows?--fraud, let us take anything. The auditor's first response 
would be to go to the chief executive officer and/or the audit 
committee and report these findings, if they have not been dealt 
wWith.wat the; auditor “75 noO-satisfied ; ‘ne sory she, wil lgostaithe 
registrar. Even on an audit when you are dealing with management, 
you can ask, "When do I deal with management and when do I go to 
the board?" 


The problem is not finding something. You are going to find 
things. Then you ask, "Why did this occur? How often has it 
occurred? Maybe it has been corrected. What is the attitude of 
management?" There are a number of factors, and you take into 
account how important they are. If you feel uncomfortable or you 
are unsatisfied with the resulting action and the response, then 
you take them to a higher level. 


The Vice-Chairman: Did you have a supplementary, Mr. 
Breithaupt? 


Mr. Breithaupt: Would you see legislation as being a 
professional responsibility to do that or simply as an opportunity 
Enateyou,.could-<do/sit? 


For example, again in this unmentionable situation, some $15 
million, as I recall, was popped into the account on December 30 
because, as of December 31, certain forms required knowledge of 
the basis for multiple development of the company. This whole 
transaction seems to have occurred in three months, virtually in a 
number of weeks, and your audit for that year would not have been 
commenced in depth until springtime. 
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How would you ever have known that $15 million went in one 
day and out the next just to deal with a paper requirement? How 
could you be responsible for going to the registrar, as opposed to 
having the management of the company know you at least had the 
professional right to do that, if you chose to say, ''Remember, 
section 18 says such-and-such,'"' to the management? 


Mri (Selheys That isccomréctpii-dotno& Ghimk wevare in 

any way suggesting a positive requirement. If an event like this 
came to an auditor's attention after the fact, it would probably 
be the result of some error in the financial statements. In that 
case, it would be dealt with through the normal audit process. If 
the auditor was: not:<satisfied: with, the-result, .on,.the financial 
statements, he would qualify his audit opinion and that would be 
the way attention was drawn to it. 


Mrs sbrneithapubsesSo agaimuwe amegsel Ging gageone. 


Mreses abiley atites: 


Mr. T. P. Reid: Frankly, I am confused. I understood you 
were suggesting there should be something in the legislation, I 
presume partly to protect yourselves and, as my friend says, so 
you can say to the management: ''Look, I told you about this and 
you are not doing anything about it. I am required under section 
18 to tell the registrar." Otherwise, he is going to tell you to 
get the hell out of his office and get another auditor presumably. 


From your response to my colleague, I got the idea it was 
not a requirement in the legislation as such, but rather something 
that would be understood by everybody. 


Mr. Selley: I was dealing with a particular example. I 
am thinking of the kind of circumstance where, just by chance, you 
happen to go in to start a review of the system and three quarters 
of the way through the trust company's financial year you come 
across transactions of enormous significance that you feel are 
jeopardizing the whole financial viability of the institution and 
are seriously detrimental to depositors. 


You take that to the attention of the audit committee and 
management, having decided the whole thing is fraudulent and an 
attempt by management to milk the institution dry. You are saying, 
"My auditor's report is not going to come out for another six 
months, but this is obviously not satisfactory, so I have to go to 
the registrar af Thatsisnthe (kind rofesituation.| am~thinking about. 


Mr. T. P. Reid: All EeehtckButsyoulwantashaters 
legislation, rather than on the other side of the coin, in your 
own standards of rules, conducts and ethics. You would like to see 
that in the proposed legislation. 


MroetSelleys(Yessgwegneedgprotection: 
i2e20epems 
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Mr. LaFlair: It would protect the auditor when he does 
that. Whether it is permissive or a requirement does not make too 
much difference, because if that sort of situation arose and he 
didenotereport, hbenwouldaputshimself “in. a’ bad situation. 


Mr. Crosbie: Following up on what you have been 
discussing, we had a presentation yesterday from real estate 
appraisers and, in referring to their code of ethics, they drew 
attention to a provision they were advocating which in effect 
placed as part of their code of ethics an obligation to recognize 
a responsibility to third parties who are influenced by the 
adequacy or otherwise of their professional services. 


Is there any place where the chartered accountants' code of 
ethics recognizes a duty to third parties such as depositors in 
institutions such as trust companies? There has been some 
indication in the ministry, dealing with some auditors, that they 
sense that since they are acting for the company they are 
reluctant to talk about working papers or specifics. They want to 
keep it strictly to the audit report. 


It is sometimes not as easy to communicate with the auditor 
as we think it should be. I was wondering if a recognition of some 
sort of third-party liability--responsibility may be a better 
word--would in any way change attitudes or the way the institute 
thinks about its responsibilities to depositors in financial 
Institutions. 


Mos BOnessul,cannot ithinkeof-a speci£ic.section; «unless 
it comes to the mind of my colleagues. When you are in public 
accounting, your responsibility to third parties is certainly a 
way of life. At all times, when we are engaged in the practice of 
public accounting we are aware that a considerable percentage of 
Our output and our financial statements and reports are not just 
going to be used by our client. There is a great reliance by third 
parties on that statement. 


When we are concerned the financial statement meets the 
requirements, the accounting standards of the handbook, we are not 
just thinking of our client. We know there are many other parties. 
As has been proven by cases in the courts, we do have a 
responsibility. 


In the preamble to our rules of conduct there is one 
statement I see here, "It thus becomes a cardinal position of a 
member of the profession that he will not subordinate his 
professional judgement to the will of others, and that he 
expresses his conclusions honestly and impartially." I am not sure 
if we have anything specific. Perhaps 201, which I read out 
earlier, might-- 


Mr. Finch: The lead-in on 201 clearly indicates "ability 
to serve the public interest.'' As one who has been appointed an 
Suditor: of trust companies, _Lecan’ say; an, auditor: hooks at the 
governing legislation. The act has always indicated he has a 
responsibility to the shareholders, but he also reports to the 
department or the registrar. We believe that is the public side of 
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it. I find it hard to believe an auditor woulda not recognize a 
responsibility to the depositor. 


Mr. Crosbie: It might be something we could pursue when 
we discuss your brief further, because I appreciate your offer to 
explore a number of these areas. What really triggered my thinking 
was your reference to the "wellbeing of the bank’ in paragraph 31 
on page 8. One might have suggested that affecting the wellbeing 
of the depositors would be an equal concern and an equal trigger 
in making comment. 


Mr. Cassidy: I have a number of questions. I am not sure 
if we have enough time. I recognize it is getting close to 12:30 
p.m. These gentlemen are not sitting this afternoon. Perhaps we 
could be a bit flexible. 


I do not know whether the annual reports of closely held 
companies are made public or whether they are only submitted to 
shareholders. Does Mr. Thompson know? 


Mr. Thompson: Primary shareholders; they are a 
shareholders’ audit. 


Mr. Cassidy: They are not published, is that right? 


Mr. Thompson: I think as a general rule of thumb they 
would not be, unless they are an issuer under the Ontario 
Securities Commission or something. 


Mr. Cassidy: One of the peculiarities of the trust 
companies is that because they are closely held for the most part, 
they have not been subject to OSC rules. Therefore, if anyone felt 
he wanted to know what he was putting his money into, for example, 
he basically had to rely on very out-of-date material in the 
report to the registrar, or else on good faith. 


I would like to know, Mr. Thompson, were you aware from 
auditors' reports of economic dependence being a factor in any of 
the companies that have been in question? 


Mr. Thompson: No, that was not reported to us. 


Mr. Cassidy: That was not reported. 


Mrit Thompson: No. 


Mr. Cassidy: I would also like to know whether, in fact, 
the registrar's office has lodged any complaints with the 
professional bodies with respect to the action or lack of action 
by members of the accounting profession? 


Mr. Thompson: No, we have not lodged a formal complaint. 
Mr. Morrison made his report. 


Mr. Cassidy: I see. With your institute, have any 
complaints been lodged in connection with accountants and trust 
companies? 
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Mravy Bones: The discipLinary process is) very 
confidential. As far as a complaint against an individual 
chartered accountant is concerned, we would not be aware if any 
have been filed. In so far as general correspondence addressed to 
the executive or president of the institute is concerned, we have 
received none. 


Just to clarify my previous comment, when you set rules of 
conduct or standards as you set legislation, until they are really 
tested you do not know how adequate they are. Based on the 
information up to this point, we are satisfied with our rules of 
conduct and if any chartered accountant was doing anything 
improper it would be contrary to our present rules. 


If some auditor or some employee has broken one of our 
rules, I am not aware of it, but the rules are fairly 
Straightforward. If someone in the detailed examination had facts 
that we are not aware of in this case or in the case of any 
chartered accountant, I would hope he would report it to our 
institute. 


Mr. Cassidy: The reason I am asking these questions is 
this: It becomes almost impossible for members of the public to 
lodge a complaint. Normally, the only way they could become aware 
of what an auditor did would be through the annual reports of 
these companies. 


When a company is closely held, those annual reports are not 
available. Whatever material appears in the registrar's report is 
his version of what is there. He does not transmit what the 
auditors are reporting, so I can see a real problem there. 


On the other hand, I asked about economic dependence because 
you said there is a requirement in the handbook of the Canadian 
Institute of Chartered Accountants to report or disclose. I 
presume that means it will be disclosed in the annual report. Is 
that correct? 


Mr. Denman: Yes. The CICA Handbook accounting standard 
on this issue states that when the ongoing operations of a 
reporting entity depend on a significant volume of business with 
another party, the economic dependence on that party should be 
disclosed and explained. That disclosure would be made in the 
annual audited financial statements. 


Mr. Cassidy: I am hearing the registrar say that was not 
disclosed in the annual reports which he received from the 
companies. Does the registrar's office receive the annual 
statements of the trust companies? 


Mr. Tbompson: We get an annual report from the trust 
company-- 


Mr. Cassidy: You get the auditors' annual report? 


Mr. Thompson: Yes, we do. 
Mr. Cassidy: You do, okay. 
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Me. : Thompson; There iS) a Pequiretent Under” Lic) acc. wir 
Cassidy, to that effect. 


Mr. Cassidy: I appreciate that. In terms of time limits, 
for example, the Crown Trust rape occurred so quickly that an 
auditor is not going to be close to that, because basically the 
auditor works up to a year or so behind the event. However, the 
annual statement on Seaway, in particular, and possibly on 
Greymac, for 1981 would certainly have had to be audited at some 
time during 1982. 


The evidence we have had is there was a very substantial 
degree of economic dependence, enough to be significant, it seems 
to me. That was not reported, according to the only person in the 
room who has actually seen these reports. 
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What do we do about that? You say you do not think there was 
anything where auditors failed to do their job. I am tempted to 
write a letter to your institute and say, ''Would you please look 
into Tres 


It seems to me the lawyers failed severely in their 
professional responsibilities by being party to the kinds of 
transactions that went on and that accountants and possibly 
auditors did so as well. It has been pretty obvious that the 
registrar, in his function, failed abysmally in doing the job. 


As a consequence, we wind up with the public, through the 
Canada Deposit Insurance Corp., out $300 million to $400 million. 
That drain perhaps could not have been prevented totally, but at 
least it could have been checked, had there been more diligence in 
any of those particular areas, but no one blew the whistle. 


I have to say I am not satisfied with what you said here, 
despite the competence with which the brief is put forward. Your 
standards say that "a member shall not sign or associate himself 
with any letter, report, statement, representation or financial 
statement which he knows, or should know, is false or misleading, 
whether or not the association is subject to a disclaimer of 
reponsibility." 


I do not have enough information to know whether disclosure 
would have been required with respect to related parties. Some of 
the dealings that pushed up values of properties were on a kind of 
“I’ LL. seratch your back if you scratch; mine!” basis) Technically; 
the parties may not have been related, despite the fact they were 
in collusion, but it does seem to me that on that specific 
question there are more questions to be raised. 


The next point’. is the question of value. We went through 
this with the appraisers yesterday, particularly because of the 
interest people have been taking in that rather remarkable 
valuation of the Cadillac Fairview properties which pushed them up 
to $500 million on the basis of a discounted cash-flow projection 
of an income stream which included very remarkable increases in 
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rent they expected to achieve, plus a covenant of meeting the 
initial losses, which was allegedly put up by these mysterious 
Arabs. 


Prior to that there was a lot of hyping of values by means 
of intercompany transfers where property went up from $1 million 
to $3 million, $4 million, $5 million or $6 million. The question 
of value, therefore, comes in because these were not market 
transactions, they were intercompany transactions which were not 
on the open market. 


Could you tell us, under the general category of accepted 
accounting principles, what standards of value would be applied to 
any real estate investment that would be held by a trust company? 


Mr. Denman: The accounting standard that deals with 
fixed assets states that fixed assets are normally accounted for 
on the basis of their historical cost. The writing up of fixed 
asset values should not occur in ordinary circumstances. 


It is recognized, however, that there may be instances where 
it is appropriate to reflect fixed assets at values which are 
different from historical costs--for example, at appraised values 
assigned in a reorganization. Then there are further supplementary 
standards which relate to disclosure of the basis of valuation, if 
one has taken place, and so on. 


Mr rtassi0y = The assumption has been that historic 
values would tend to be conservative. 


Mr. Denman: Yes. 


Mr... Cassidy: In this case, historic values--and I think 
we have seen a lot of evidence in the Morrison report--tended to 
be on the other side, because they were trumped up by means of 
phoney sales. 


What treatment of value would be given by an accountant 
where he or she became aware that maybe the valuations that were 
in the books were excessive because of sales that perhaps could 
not be supportable? 


Mr. Denman: Where the fixed asset or investment is found 
to have incurred a loss in value which is thought to be, I think 
the words are "other than temporary,'' then the investment would be 
written down to the realizable value. 


Mr. Cassidy: The realizable value would be something 
like fair market value value. Is that right? 


Mr. Denman: Yes. 


Mr. Cassidy: Again, it is hard to get down to 
specifics--probably only the discipline committee can get to 
that--but where the auditors became aware that there might be 
questions as to whether historic cost represented current 
realizable values, should they not have been putting notes to that 
effect or writing down the values in their audit statements? 
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Mr. Selley: An auditor would assess the value of all 
assets on the balance sheet to make sure that the accounting 
principle was being complied with. In the event that an auditor 
Suspected, or had reason to believe, that an asset was 
significantly overvalued he would look at the appraisal the 
company had done in order to be able to reflect that value and if 
he was not satisfied with that appraisal, he might go out and get 
another one of his own. In fact, I believe, from reading the 
Morrison report, in one case an auditor did that. 


Mr. Cassidy: Has your professional committee been 
looking at the actions of the auditors or accountants involved 
with respect to questions like these? 


Mr. Bones: As I said, I am not aware that a specific 
complaint has been made. Just while we are talking, one thought we 
had is whether it is possible that our institute could receive a 
transcript of the hearings when the hearings of this committee are 
finished. At this point I guess all the institute has is the 
public report issued by Mr. Morrison, and to get a transcript of 
these hearings would be helpful for the purposes of the institute. 


If any individual has any complaint about either a situation 
Or a specific chartered accountant to pass on to the institute we 
would look into it. 


Mr. Cassidy:.I am very tempted, in fact, to write the 
institute and to lodge a complaint if nobody else will. I am 
frankly distressed over the fact that $300 million to $400 million 
of public funds have gone out. There have been no changes in 
personnel at the ministry. No disciplinary action has been taken 
against any of the professionals involved. Somehow, no one is 
responsible. As Mr. Rosenberg keeps pointing out, there have been 
no legal cases either. 


If someone goes in and robs a jug milk store they get five 
years. There certainly seems to be somehow a double standard at 
stake here. 


Mr. Bones: As I say, now that some of these rules have 
been tested, we feel the rules are adequate, but whether someone 
has broken the rules is a matter of obtaining the information. In 
some of the data we have, there is a lot of information. Even in 
reading the Morrison report, in the same sentence it says, "Well, 
maybe this was withheld from the auditor, or maybe this." 


So we do not necessarily have the facts. We would be 
interested, certainly, as an institute, in receiving any of the 
facts that occurred in any of these situations and then to assess 
whether any individual broke the rules. 


The Acting Chairman (Mr. Gillies): I caution you again, 
Mr. Cassidy and gentlemen, that it is not our purpose in this 
committee to discuss specific instances that may be subject to 
criminal or other investigation at this time. As long as we keep 
the discussion on the matter of principle and practice, that is 
ad Lor ie bites 
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Mr. Bones: I think one principle is if any chartered 
accountant in Ontario is not following the handbook or following 
our rules on conduct or competence, I can assure you that the 
Institute of Chartered Accountants of Ontario would want to 
investigate that matter as quickly as possible, as thoroughly and 
fairly as possible too. 


Mr. Cassidy: There is a general problem that goes far 
beyond your profession and that is that no one in the society 
seems to be prepared to sort of stand up and resign on principle. 


The fact is that at Crown, no one actually blew the whistle 
on what was happening, which was effectively the only way of 
controlling the rape of that company. If someone had called up the 
Globe and Mail and said, "I worked for Crown Life and Crown Trust 
until 10 minutes ago and I want to tell you what is happening 
there," that would have been the only way in which that really 
could have been stopped. 


Let me ask you about the role or the professional 
responsibilities of someone who is a chartered accountant, a 
member of your institute, and who would work within a trust 
company where events of the nature of the ones we have seen 
recently are occurring. What, if any, are their professional 
responsibilities if they become aware of such things as phoney 
evaluations being used in order to justify an increase in the 
borrowing base? 


£2: 4086p ims 


Mr. Bones: There is no difference in our rules. They 
apply to every chartered accountant in Ontario. For an individual 
within Ontario to use the designation "chartered accountant" he 
must belong to the Institute of Chartered Accountants of Ontario. 
Every member, every student, falls under these rules and whether 
the individual is in public practice, an employee of government, 
an employee in industry, whatever the individual's occupation, the 
rules regarding competence, conduct and ethics particularly are 
applicable to every chartered accountant. 


Mr. Cassidy: Mr. Thompson, would it be normal in any of 
these trust companies that, first, CAs would be employed and, 
second, that at least on a monthly basis they would be involved in 
making reports about the state of the financial affairs of the 
company? 


Mr. Thompson: Speaking generally on it, I would think 
most trust companies have a CA in the position of either 
vice-president of finance or controller in some form. 


Mr siCassidy: So you aretsaying, coen, that “their 
professional responsibilities are in fact-- 


What would happen if a CA became aware of a deal that was 
going through where, in effect, normal procedures were not being 
followed; where it was not just a matter of a modest difference in 
a judgement call, but where there was prima facie evidence that 
this was grossly deleterious in what it did to the financial 
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treatment of the company? Would his responsibility be simply to 
inform senior management and would his responsibility stop then? 
Or would his responsibility as a professional go further? 


Mr. Bones: His first responsibility is for his own 
conduct. 


For example, I am familiar with one actual case in which an 
individual who was highly regarded by the community for some 
reason signed income tax returns for the company he was employed 
by, and the returns were false. In this particular case the 
individual was expelled from membership in the institute--that was 
some time ago--and has never been readmitted. 


He had reasons, but, on the other hand, he was the 
individual who signed these false returns. There was no monetary 
benefit to the individual whatsoever, but he was expelled. 


So the first situation is that an individual who is employed 
in a company, just like the auditor, is expected to use judgement, 
in particular when it comes to signing something. 


From reading the Morrison report I guess in some of these 
situations maybe an employee knows something; maybe it is just a 
matter that he does not know something and he is asking questions 
like, 'Where are the documents?" But I think it is up to each 
individual to use his judgement. 


Mr. Cassidy: What is the disciplinary treatment of 
someone who, let us say, knows this is going on but uses his 
judgement, basically does not look too far to get all the details 
and lets the deal be worked around him without being directly 
involved? 


Mr. Bones: He would have to worry about his legal 
position and the fiduciary duty to his company--that, and then he 
has a reporting responsibility. If he has signed a report that is 
false, then he is at risk under our rules. 


I do not think there is a requirement under the act that 
there be a report to the registrar by an employee within a company 
if he thinks there is something going wrong there. 


Mr. Cassidy: Probably only the auditor would make that 
kind of report, is that right? The auditor comes in only once a 
year. He does not audit quarterly statements, does he? 


ME.” Bones: Vino: 


Mr. Finch: But they may well be in more than once during 
a year. You do testings and assistance throughout the year, and 
the bulk of the work is all aiter, theayeareene:. 


Mr. Cassidy: Yes. But it says that when they refer to 
the auditor in his reports, if they are testing the system, the 
auditor is not required to report regularly to-- 
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Me Finch Nobrto thesregistrari cor the -tederal 
department, in the case of a federal company. 


Mr. Cassidy: Now, in the case of the-- 

The Acting Chairman: Will you conclude fairly soon, Mr. 
Cassidy? We are running late and we have one more questioner. 

MreeeCaspldoy: =! thinkethis is important. 


The Acting Chairman: I appreciate that it is important, 
but time is a consideration. 


Mr. Cassidy: Would the obligation not to associate 
oneself with any report or financial statement that the accountant 
knows or should know is false and misleading include internal 
reports, which are, say, submitted to management in a company? 


Mr. Bones: Certainly. 


Mr. Cassidy: In your disciplinary proceedings do you 
have a means of looking at that kind of information? 


Mr. Bones: The actual disciplinary process acts upon 
complaints that are made. It could be a complaint from the public 
Or it could be that the institute notices and makes a complaint. 
PuteiLcewouUldecake-arcomplaint:.«so, particularly ait. it ss7an 
internal document within a corporation and unless we read about it 
in the newspaper, we would not know about it. 


Mr. Cassidy: I see. There is a 75 per cent rule on 
mortgages entered into by trust companies, and clearly that was 
not adhered to. The values of properties were driven up and then 
mortgages were put on that were effectively there for 
substantially in excess of 75 per cent of market value. 


Because the mortgage may or may not be valid, what would be 
the accounting treatment of a mortgage in that case where it 
exceeded the regulatory limit as a proportion of the value of the 
property? 


Mr. LaFlair: I take it they were taking the position 
that the value was there based on their appraisal. 


Mr. Cassidy: They had a $l-million property and they 
wound up with a $1.25-million mortgage on it because in various 
ways they had got the value up to $1.75 million. 


Mr. LaFlair: Their cash ran out; so they would have 
recorded that as a mortgage. If someone came along, say the 
auditor at the end of the year, he might say: "That value is not 
there. I cannot see how you are going to collect that mortgage." 
That is basically what he is going to have to assess at the end of 
the year: Is there value there for that mortgage? It is going to 
be collected. And if it has to be written down, then they will 
have a write-off through the profit. 


Mr. Cassidy: Essentially, where the mortgage has been 
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pushed up to, say, 99 per cent of the value of the property, then 
using generally accepted accounting principles the auditor wouid 
write that mortgage down to a more appropriate value. Is that 
right? 


Mr. Finch: Not if he were satisfied that the valuation 
supported the amount of the loan. There are two problems in the 
example you have given. One is a loan in excess of the limits 
permitted by the department. 


As part of his procedures, an auditor would be reviewing 
that loan to meet the 75 per cent debt or treating it as 
(inaudible) investment or some other matter. But if he felt he 
still had an adequate appraisal to support the 99 per cent value, 
then because of it being that close, he may get another 
appraisal--he would look hard at whether or not that appraisal 
could be taken--and review the income stream from the mortgage 
thereafter. 


In other words, if you write the mortgage up, presumably 
some payment has been to be made, either on interest or principal. 
You measure many factors, but you may well question whether the 
loan is collectable. 


Mr. Cassidy: I think I have expressed my concerns to 
you. I have been asked to desist because of the time. 


My final point is that you have a complaints procedure but, 
essentially, where there is a closely held company doing business 
with the public there is no hook on which the public can really 
complain. 


If there were even an obligation that any trust company to 
do business, whether closely held or not, had to publish an annual 
report--which is the very least we should be looking for--and meet 
certain standards (inaudible) under the ICAO's jurisdiction, then 
at least the public could say: "I have read that damned report and 
it was misleading." But right now one cannot even say that. 


The Acting Chairman: Thank you, Mr. Cassidy. Mr. 


Stevenson. 

Mr. Stevenson: Very briefly, on page 7, number 27 in 
your brief you mention a financial advisory committee. Is that the 
investment committee that is on page 31 of the white paper? 

Mr. Bones: No. It is page 14, number 3. 


Mr. Stevenson: Okay. Thank you. That answers my question. 


The Acting Chairman: On behalf of the committee, 
gentlemen, thank you for your presentation. I will have the clerk 
send you a transcript of the proceedings so you can pursue that 
matter, Mr. Bones. 


The committee stands adjourned until 10 o'clock tomorrow 
morning. 


The committee adjourned at 12:49 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


Mr. Chairman: The first witness will be Hughes, King 
and: \Co\Ltdo;. CC Wablis king, president, .and,John R. Finley, QC, 
legal counsel. Gentlemen, please come forward. 


Mr. Renwick: Mr. King, along with his colleague Mr. 
Finley, has become quite used to these meetings with us. 


Mr. Mitchell: He has requested honorary membership. 


Mr. Renwick: We may be able to give Mr. King a QC, if he 
keeps coming. 


Mr. Chairman: If you recommend him, he may get it. 
Mr. Renwick: I doubt it. It hasn't happened yet. 
Mr. Chairman: Why.don't we try? 


Mr. Renwick: When I get asked to write a letter of 
recommendation to Roy McMurtry about a QC, I always write back and 
say, "If you really knew what it was all about, you would be 
bet bere Ofisiwithoutett.+. 


Mr. Chairman: The clerk is distributing Mr. King's 
prepared text. As soon as he is finished, Mr. King, you may 
proceed. 


HUGHES, KING AND CO. LTD. 


Mr. King: Thank you, Mr. Chairman. Gentlemen, this 
morning we are responding to the invitation to participate in the 
committee's review of the white paper on proposals for review of 
the loan and trust corporations legislation. 


I think you perhaps know some of this now. I have been 
continuously engaged in the industry since 1958 as an employee and 
later as a financial consultant. At the present time, I am 
president of Hughes King and Co. Ltd., financial and investment 
counsel. In November-December 1982, my firm was retained by four 
insurance companies and one trust company to prevent the 
amalgamation of Greymac Trust Co. with Crown Trust Co. 


As an outgrowth of this engagement, the writer has been 
currently representing approximately 800 of the preference 
shareholders of Crown Trust, the innocent victims of the seizure 
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of the company by the government last January 7, 1983. In this 
capacity, I appeared before the committee during its 
considenationssorvBitllezizeand. Bill Zb5a. naGdii! On.) anes 
director and member of the executive committee of the Municipal 
Financial Corp., one of whose subsidiaries, Municipal Savings and 
Loan Corp., is a registrant under the Loan and Trust Corporations 
j Netag 


The history and economic background of the industry is quite 
well set out in the white paper. However, it is worth while noting 
in particular several recent trends. 


Trust companies initially commenced business to provide 
fiduciary services covering estates, trusts and agencies, 
otherwise referred to in my report as ETA. This emphasis 
prevailed until almost the end of the 1950s. The Royal Trust Co. 
was the last major company to enter the financial intermediary 
business in 1962. 


Today, trust company presidents are directing their entire 
attention to competing with the chartered banks, so much so that 
the public perceives little or no difference between banks, trust 
companies and loan companies. It is important this be borne in 
mind. 


Of the 20 trust companies registered in Ontario prior to the 
seizures, only three address the ETA business in.a serious manner. 
Virtually all the trust companies registered in the last two 
decades make no attempt to provide traditional services, yet the 
large trust companies grew to the size they are today because of 
the ETA business, not despite it. 


The industry would lead you to believe the ETA business is 
unprofitable and the personnel requirements for such operations 
are difficult to develop. However, it is interesting to note that 
the largest trust companies still do provide these services, 
albeit with less emphasis and, regrettably, less professionalism. 


This is borne out by the many horror stories that circulate 
regarding ETA services of trust companies. In my opinion, citizens 
of this province are poorly served by the trust industry with 
respect to fiduciary business. 


In the past, the industry has been well regulated. I agree 
with the statements of the Porter royal commission--see page 2 of 
the white paper. I also agree with the statements of the 1969 
royal commission. 


The trust and loan industry has enjoyed a good working 
relationship with the regulatory authorities and has been 
per ceived by the public as an industry exhibiting the highest 
integrity. The Bes in the industry have only arisen in the 
last two years. 


As highly leveraged real estate operators were being 
squeezed by their traditional bankers as a result of unprecedented 
high interest rates, they turned to the trust industry where, in 
effect, they could raise capital at will and bypass the bankers. 
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Hence, many trust and loan companies were acquired or started by 
people who were real estate oriented and not imbued with a sense 
of fiduciary responsibility requisite for an ETA business; nor 
were they experienced in the industry. 


Why the regulatory authorities were not able to deal with 
this development under the regulatory climate that existed remains 
a distinct mystery to me. There is evidence to suggest that 
approvals were given to new owners regardless of their lack of 
experience in the industry. Indeed, it appears the regulatory 
authorities had been aware for some time that trust companies were 
participating in the inappropriate real estate transactions that 
were revealed in the Morrison report. 


the power 1of covernment,sasifound in®Bille2l2. AnvAct to 
amend the Loan and Trust Corporations Act, passed on December 21, 
1982, to seize loan and trust companies in the event of serious 
abuse of their powers, is appropriate. What is inappropriate is 
the fact that there is no provision for a hearing either before or 
after such a seizure has taken place. We are all well aware of the 
government's almost total lack of disclosure of information since 
the seizure of the loan and trust companies last January 7. As a 
result, it is difficult to assess the propriety of the 
government's actions. 


L0710.a.m. 


It is noted that the white paper proposes to maintain this 
power to seize without provision for a hearing either before or 
within a stated period of time after the seizure. Surely the 
government must be held accountable and subject itself to account 
within a reasonable time frame. To do anything less is an affront 
to the democratic process and rules of natural justice. 


tenotesthattsubsection.10(3) of Bill. 215 does erant. an 
exemption to the usual crown immunity. It provides an action may 
be brought against the crown in certain instances. There is no 
proposal that this provision be re-enacted in the new act and, in 
any event, I question its value, particularly where the registrar 
has the power to seize a company and not hold a hearing. 


The onus would be on the corporation affected to establish 
that the registrar had acted improperly. This would be 
particularly difficult to do when there has not been a hearing. 
Pusoleiteis mnotraldirtficult task*.to establish arter the tact that 
one was acting in good faith. 


The objectives set out in the paper are commendable. 
However, emphasis should be directed to the industry itself to 
achieve these objectives through self-regulation, standards of 
conduct, education and experienced personnel. Further, members of 
the trust industry must have the capability and responsibility of 
exercising sound and prudent judgement, and cannot assume that 
those dealing with them are acting in a similar fashion. 


Any regulatory framework is effective only if it is 
administered carefully and completely. Unfortunately, at this 
time, we do not know if there were problems in the administration 
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of the Loan and Trust Corporations Act as it stood as of December 
202 EGG 4 


There certainly are indications there were some 
difficulties. In attempting to reform the regulatory framework 
without a full and complete examination of the present system, one 
runs the risk of perpetuating existing problems in the 
administration of the “act. 


While the Morrison inquiry did conduct an examination of 
trust companies' operations--albeit a somewhat one-sided 
examination as there was no cross-examination of witnesses nor 
were interested parties entitled to call their own 
witnesses--there was not a similar examination of the practices 
and procedures of those responsible for administering the act. 


I am aware of three government papers--the special report, 
the internal report and the white paper--that reviewed the actions 
of the government with respect to Crown Trust, Greymac Trust and 
Seaway Trust companies. However, at no time have the officials or 
their actions been subjected to an independent public examination. 


The white paper does recognize that the corporations must 
continue as viable and profitable business enterprises. Without 
the continuing infusion of equity capital from the public, a trust 
and loan corporation cannot grow. It is a capital intensive 
industry. In order to attract capital, the companies must be able 
to provide a reasonable return on investment. I am concerned the 
proposals will provide such an onerous regulatory framework that 
they will no longer be able to attract sufficient capital from 
potential investors. 


The tradition of confidentiality for those in fiduciary 
relationships must continue to exist. This confidentiality, for 
example, is undermined by the present requirements in INS. Form 33 
that the names of borrowers be revealed. If the government does 
see fit to continue this requirement, I would question the dollar 
value at which the reporting requirement is triggered. Many 
business people maintain collateral loans in excess of $50,000. It 
is not unusual for a consumer loan to exceed $10,000, and even 
small commercial transactions regularly are in excess of $250,000. 


Not only does this requirement offend against the tradition 
of confidentiality, but as it stands now it will lead to excessive 
reporting that will be of questionable value. In other words, the 
sheer volume may render the information useless. At the very 
least, borrowers should be advised that details of such loans are 
being reported to regulatory authorities. This, of course, for the 
sake of consistency raises the question as to why deposits of 
comparable size are not reported as well. 


It is interesting to note the issue of confidentiality was 
raised in the white paper with respect to commercial lending and 
the segregation of funds. It was recognized the improper use of 
information was a difficulty and the whole issue needed to be 
addressed. In theory the segregation of funds is not a bad idea, 
but in practice it does not work. Surely this difficulty would be 
increased if the information required in form 33 was regularly 
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reported. Incigentally, that is an annual report, but there is 
also a monthly one that is almost as onerous. 


I find offensive the proposal to permit the registrar to 
appoint interim or substitute trustees subject only to the 
approval of the courts and without the consent of the interested 
parties. The settlor, or the beneficiary if the settlor is not 
available, ought to have some input in the choice of the new 
trustee. This power on the registrar's part once again undermines 
the fiduciary relationship and the concept of confidentiality. 


The minimum capital requirement provisions in the white 
paper appear appropriate in the light of current business 
Operations. However, it is inaccurate to suggest a company 
providing full ETA business should have a minimum capital of $10 
million. To operate an ETA business, in essence, requires only 
sufficient capital to operate an overhead appropriate to the size 
of business. There are many consulting and legal firms offering 
ETA services today who do not have or need such capital. If we are 
to develop the traditional business of trust companies, there 
should be a mechanism regarding capital that would encourage 
rather than discourage trust companies to take fiduciary business 
seriously. 


The prohibitions against regulated companies purchasing 
goods or management services except with the prior approval of the 
registrar appears to be unduly harsh and cumbersome. Such 
practices may well lead to inefficiencies, the costs of which will 
be borne by the consumer. These practices are common in business 
and at times desirable and necessary. 


Thej we itecassconcernsis.the.criticism that could arise with 
the registrar as to his involvement in management decisions on a 
day-to-day basis. In fact, the whole area of involvement in the 
selection of the chief executive officer, chief financial officer, 
removal or resignation of directors creates a climate that removes 
significant judgement from those who hold responsibility and upon 
whom statutory obligations are imposed. One wonders, for example, 
what liability or responsibility the registrar's office could or 
would assume for any action taken either at its direction or with 
its approval. 


I would like to deal with the concept of regionality, which 
Es NOthdealtawith.in,the.ceport, .but. I «consider it.a,metter chat 
should have your consideration. A number of trust and loan 
companies successfully direct the emphasis of their business to 
particular regions or particular services that are tailored to the 
community in which they operate. I believe this should be 
encouraged and supported. 


Schedule A banks, for instance, are simply too cumbersome 
and do not have the local knowledge to deal with problems and 
aspirations of northern areas. If our province is to expand and 
encourage population shifts into northern areas, tourism and small 
business, and respond to our agricultural needs, it seems 
desirable that capitalization requirements, investment 
restrictions, etc., should be so designed as to permit an 
environment that would encourage broad-based development. 


6 


At present, a test of public convenience and necessity is 
applied to the siting of the head office of a loan and trust 
company. This does help to foster the concept of regionality. It 
is proposed this test be used when considering whether to approve 
the acquisition or merger of loan and trust companies. I am 
concerned this will import a political element into the approval 
process which is inappropriate and which was discussed in the 
media coverage relating to the licensing of Astra Trust by the 
federal authorities and Re-Mor by the provincial authorities. 


It should be noted, with respect to trust companies, trust 
and deposit funds are one and the same. This is not so with 
respect to loan companies. In the light of the public's perception 
that loan and trust companies have the same duties and 
obligations, I am in agreement with the recommendation that the 
fiduciary obligations of a trust company with respect to deposits 
should be extended to loan companies. 


I am unable to understand why it is proposed that trust and 
loan companies not be permitted to handle mutual funds as part of 
their fiduciary business. It would seem they are ideally suited to 
do so. In the writer's experience, common trust funds have been 
used for years to advantage by trust companies providing 
efficiencies of administration, liquidity and economies of scale, 
particularly to small estates and trusts. 


Ose Os catom 


In conclusion, the seizure o” three trust companies 
represented a draconian response to what we have been led to 
believe was an urgent situation. Before we proceed with major 
reforms based on those events, there should be laid before the 
public a full independent accounting of the actions of both 
government and the trust companies involved in these events. My 
responses to the specific proposals contained in the white paper 
must be read with this in mind. 


Mr. Chairman, those are my prepared remarks, and I would be 
happy to respond to any questions. 


Mr. MacQuarrie: This is on a point of order. In view of 
the comments made in the report with respect to the action by the 
ministry, suggesting there has not been full disclosure and the 
rest, I wonder if the ministry would care to comment on the brief 
Or answer part of it. 


Mr. Boudria: The procedure is somewhat not the way we 
UCU GAL varO: od iGee “lees! GaslbO Ge) 


Hon. Mr. Elgie: Mr. King is here to present his views, 
and if the chairman feels that any part of it is inappropriate, 
then he should say so as it is presented. I have no problem with 
respect. to. the issue Mr... Kine has raised in his: briet... It. ts an 
issue that is not a new one, namely, that the procedures that were 
utilized in respect to the takeover of the assets of the various 
trust companies on January 7 is an issue that has been and remains 
before the courts. 
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It is an issue which Mr. King, on behalf of the preferred 
shareholders, joined with one of the parties in an application for 
judicial review. The Supreme Court has dealt with that and has 
directed the parties along the path they should follow in pursuing 
that activity. That is as far as I care to comment at this moment, 
other than to say I think if Mr. King has been following the 
committee process in this House and activities in the Legislature 
regarding question period and other areas, that there certainly 
has been a full discussion of events and the government has tabled 
and released information with respect to the registrar's 
activities. 


Mr. Chairman: In the light of the minister's comments, I 
think we should go to the line of questioning. Mr. Boudria, I 
think*you®arée £ir sthon theslist: 


Mr Boudria: Mr.*King, either I missed it in your brief 
or it is not there, but I did not see any comments on the 10 per 
cent ceiling. 


Mr. King: On ownership? 
Mr. Boudria:. Yes. 


Mr. King: Yes, I noted that and, frankly, there is quite 
a satisfactory history of principal ownership that has been very 
good for the development of trust companies, Hamilton Trust, for 
example, originally. My own company, Municipal Savings and Loan 
Corp., has a majority controller. The thing I would have preferred 
to have seen in the report is some relationship to minority 
shareholders. 


We infringe on the free enterprise system by unduly 
controlling those things. Crown Trust was virtually controlled by 
a single person for many years, and it rose to be one of the 
finest institutions in the land. 


Mr. Boudria: You are saying this, notwithstanding what 
is happening right now, that saw 800 separate shareholders-- 


Mri Kinge nesses. think it is mor é.ol¢asteciubLatory 
control situation. In defence of the registrar, he was terribly 
undermanned and things were moving at a fast pace. On the other 
hand, as I mentioned, approvals were given. For example, Greymac 
acquired Crown Trust in October 1982--I have been in touch with 
people in Canwest Capital Corp. and they did phone the registrar 
to see if he had any objection and so forth. It was reported to me 
that there were no negative views. 


Preferred share capital for Seaway Trust was authorized in 
August 1982. The matters were raised in the internal white paper, 
for example, talking about restricted licensing or limiting 
licences to a month and a week and things like that, but none of 
that was reported to other registrants, let alone to the public. I 
Suppose the argument is if you are licensed for a day, you are 
licensed. Here was capital being authorized and so on. I am sure 
the registrar has a reponse to these. Perhaps he did not have the 
capacity to do otherwise but respond to the request. 
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It seems incredible to me that when these companies were 
under such close observation with regard to the restriction of 
licences that this was not revealed to the public. For instance, 
the federal department of insurance publicly disclosed that 
Fidelity Trust's licence was cut to six months, to one month, to 
one week or one day or something, and members of the public were 
able to respond to that concern. They could take out their 
deposits or whatever. 


Mr. Boudria: You are saying the same information shoula 
have been available all along in respect to these companies, and 
obviously it was not. 


Mr. King: Right. A number of registrants were 
embarrassed by this. They were doing financing and such things not 
knowing any of this existed, or at least it never came to light. 


Mr. Boudria: On the other hand, you also say regulatory 
authorities had been aware for some time that the trust companies 
were participating in the inappropriate real estate transactions 
that were revealed in the Morrison report on page 3. What evidence 
do you have of their knowing of things well ahead of time, other 
than the one you just referred to, cutting down the licensing? 


Mest King? i¢had trouble*gettingert, "but" thesanter nas 
review-- 


Mr’. Bouvdrita':* You had+ troubleteertinetit ? 
Mr. King: It did not seem to be available. 
Inter jection: There were not many copies. 


Mri.t King:V int thi'strepor ty) thevinternaliconmitteerthar 
was set up to look into this matter certainly makes reference to 
transactions that have gone on for upwards of two years. 


Mr. Boudria: When were you personally aware of things 
going wrong in this regard? 


Mr. King: I would say-- 


Mr. MacQuarrie: On a point of, order, Mr. Chairman:s1 do 
not want to interfere with Mr. King's response to questions, but 
it is my understanding a number of civil proceedings are currently 
before the courts. It is also my understanding a considerable 
number of criminal proceedings might well be launched. Mr. King, 
have you been a party to any of the litigation that has gone on 
this far? 


Mr. King: Yes. Not now, but on behalf of preferred 
shareholders of Crown Trust we attempted to determine whether 
these amendments were legal or not. To that extent, I have. 


Mr. MacQuarrie: Are you likely be involved in any of the 
litigation directly or indirectly as a witness? Has anyone given 
any indication to you that you might be called? 


: 


Mr. King: No, except I have filed an affidavit on behalf 
of the preferred shareholders. 


Mree MacQuarrie:stini one iofthevactions? 


Mr. King: As an intervener in one of the actions. 


Mr. MacQuarrie: With respect, Mr. Chairman, 1 think we 
are getting on to some thin ice here with this line of questioning. 


Mr. Boudria: On the same point of order: I asked when 
the witness became personally aware of things going wrong with the 
trust company. I am not asking him to make comments on the trust 
company itself but rather on when he became aware of the 
situation. Surely he knows when he became aware of the situation 
and responding to that question does not affect anything else. I 
am not asking him to pass judgement on it. 


Mr. King: I was not aware of it until the actions by the 
government took place. 


Mra Doudramacsmoateisvall: ll wantedsto«know. 


Mr. King: We acted to stop the amalgamation of Crown 
Trust and Greymac. The concerns we had there have been reported 
substantially in previous hearings. To answer your question, it 
was not until late December or January that it was obvious 
something was amiss. 


Men ooudriacuibat ciswexactly. the point: was? trying; £0 
get at. Even though public authorities seem to have known for some 
time before, Mr. King, who has had considerable dealings in this 
issue, did not become aware until the whole thing was over. That 
is exactly iwhatiutamvtry ing) ‘to: finds out. 


MrééMacQuarriie:s You found out. 


MrigBoudra asada sure did. 


Hon. Mr. Elgie: May I ask a supplementary? 


Mr. Chairman: Yes, you may. 
nes O: farms 


Hon. Mr. Elgie: I do not argue with the question. What 
you are saying, and the committee should consider this as it 
reviews the white paper because we are always open to reasonable 
suggestions, is that where a limitation is placed on a company's 
licence, whether it is by private agreement, by the registrar 
putting an order on the register of the company or by obtaining a 
court order, whatever the circumstances of the limitation, he 
should immediately publicize that. 


irae kines! beni nke teshould be reported. 
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Hon. Mr. Elgie: Should the reasons for that be 
published? Or do you think that in the case of a legitimate 
operation having temporary problems it would jeopardize its 
viability? 


Mr. King: Yes. I think there should be an explanation as 
to why the licence has been-- 


Hons Mr? Elbe ie: 41 #do-not targuerwith it gi3lsamajustasayie 
it is jas soba) point. 


Mr. King: I think it should be reported. In the case of 
Fidelity it was reported that the licence was restricted due to a 
capital deficiency and that there were attempts being made to 
rectify it by finding more capital and so on. It should not be 
embellished or mitigated. It should be reported that the licence 
is restricted pending the input of further capital. I think the 
president or chief executive officer of the company can respond by 
sey ne they are in the process of raising it and they expect a 
satisfactory resolution of the matter. 


Hon. Mr. Elgie: I cannot argue with that. Do you have 
any comments on that, Mr. Thompson? Do you see any problem with 
that concept? 


Mr. Thompson: No. The register is a public document-- 


Hon. Mr. Elgie: In terms of any circumstances as I 
outlined it: by private agreement signed between the parties, etc.? 


Mr. Thompson: --so it is there and available. The 
question is, should there be a publication of some form? I would 
be very interested to know where might be a good place to put it. 
Maybe it would be on the Dow Jones. 


Mr. King: Since 1978, under the disclosure rules of the 
Ontario Securities Commission, the government has been very keen 
that disclosure should be made, good or bad. I think a modest 
publication from your branch would be most appropriate. If the 
shareholders of Crown Trust had known licences were being 
restricted because of concerns of the department that reports were 
being late and so on, it would make these companies pull up their 
socks and make sure they get their filings in on time and things 
like that. 


But I do point out that some of these filings are pretty 
horrendous. Here are the bare bones of an INS Form 33, and you 
know the ones you get are about four times that thick simply 
because of reporting $10,000 loans, with people's names, reasons 
for the loans and things like that. 


Mr. Crosbie: Mr. King, before we get too far away from 
your comment, you just suggested the Crown Trust licence was on a 
short term. 


MrankKinger NOs -Ltowasinote 


a 
Mri “Cr osbies that, 16. what youyryjust. said. 


Mr. King: No. It was not. It was the other trust 
companies. Crown Trust is a separate thing. I am making a general 
point to try to respond to the white paper, actually. 


Hon. Mes Elegie: 1 @ooksiteas. ancenera) point. 

Mr. el ete held: HOW about the Omtarso Gazette? 

Mr. Renwick: Everybody reads it. 

Honk Mr. Elegie: Itjis widely read.in. Riverdale. 
Mr. T. P. Reid: I take up 1,000 copies every week. 


Mr. King: Mr. Thompson, how does your federal 
counterpart--that was in the paper--he must have made some-- 


Mr. Thompson: I do not think their system is any 
ditterent...‘lostand to be corrected, but I think they just note it 
On the Tecistration, and that is a public doctment;: it is a 
question of coming to search. 


You made reference to Fidelity. That was a very public 
issue, perhaps because of the party it involved, but that was 
responding to requests from newspapers, etc., since it was 
obviously-- 


Mr. King: Public companies have to report quarterly, for 
example. Maybe that should be a provision in the report if they 
have had difficulty in the licensing or whatever it was. 


MriaeCassidy;: With respect, speaking from one of my 
previous incarnations as a financial journalist, if somebody is on 
the register in what is seen as a fairly obscure government 
department, it is not going to be looked at unless there is a real 
reason. 


For example, many of the particulars of a lot of the 
mortgages we have been discussing in these cases are also matters 
of public record because they are involved in the registry office, 
but it takes a great deal of expertise to be able to thread your 
way through that and you do so at your peril as well because, if 
you make a mistake, you may be actionable and that kind of thing. 


It seems to me that with the Ontario Securities Commission, 
for example, there is a precedent for making a great deal of 
information public. As a matter of course, the OSC releases it to 
the press and it is carried on the news wires. It is an anomaly 
that trust companies are not only exempted from the OSC standards 
of disclosure, but the regulatory actions relating to trust 
companies are hidden, whereas regulatory actions with respect to 
companies under the OSC are made public in a very timely way. 


Mes Ghairman:s Mn. AbOucLT a. 
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Mr. Boudria: I am afraid I have to leave temporarily. I 
will try to get back on later. 


Mr. Breithaupt: The question 1° wanted to @sk*was'to 
take-- 


Mr. Renwick: May I just ask a question? 


Mr: Breithaupt: Yes, go ahead. 


Mr. Renwick: What would prevent a system under which the 
registrar simply issued a statement every time there was a change 
in the registry? He can also publish it in the Ontario Gazette if 
you need some formal backing. But why should it not be possible to 
leave it up to the business and financial community to make their 
own judgement as to whether they want to comment on it or not? The 
communications world is not all that closed these days. 


Hone yMcs eEleieseCertagnlyeitiassongthe cegisctey, ecoert 
is available to the public. Do you have any comments on that, 
deputy? 


Mr. Crosbie: Yes. I would support the general concept. 
In the course of reviewing this with some American authorities, 
they made the point that historically banks and banking 
institutions having enjoyed a level of confidentiality about their 
operations that, as Mr. King has pointed out, has not been enjoyed 
by other types of securities. The observation of the American 
adviser we were talking to was that he sees the trend in the 
United States going quite definitely towards a more open 
disclosure of banking institutions, and it would seem to me that 
that might be an appropriate move in this country as well. 


I personally do not see anything wrong with the concept. I 
think traditionally what people have been concerned with is that 
if there is something wrong with a company that may not be 
fatal--it may be some benign neglect of management or 
something--if it is being corrected, a public announcement of it 
might be more detrimental to the company then it deserves to be. 


Mr. Renwick: I do not think the government should be 
making judgements. As Mr. Thompson said, the registry itself is 
public. All I was suggesting is that every time there is a change, 
the registrar issue a public statement and leave it up to other 
people. It would become part of the material that went out about 
financial institutions. 


I certainly think it would be most unwise, if I may use the 
minister's words, to pick and choose between legitimate businesses 
having temporary troubles and others, because those are 
judgements. But if every change is by publication and a release, 
then you leave it up to the financial and business communities to 
decide whether or not it is of significance in their world. 


Hon. Mr. Elgie: I do not have any fundamental objection 
to it; I think disclosure is certainly valuable. I do have the 
concern--and members of your own party, you will recall, have 
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expressed it--that if the registrar was aware of a problem, was 
dealing with it and felt he could see daylight down the road, he 


could see that there could be severe detriment to the company if 
tnat kind of information became public. 


I understand what you are saying. It leaves a degree of 
judgement in the hands of the registrar that troubles you. 


Mr. Renwick: Which is removed if every change in the 


registry is published. 


Hon. Mr. Elgie: If you do it with everybody. 


Mr. Renwick: Then you let the people who are in the 
business make their own assessment of the significance or meaning 
of it and you are not engaged in judgemental questions about 
 whetner it is a legitimate business in temporary difficulty or 
- some other kind of business. There are legitimate businesses where 
temporary troubles have become permanent. 


Hon. Mr. Elgie: You do not think it would hinder a 
business in trying to raise capital? Say it was a capital 
deficiency, you do not think it would give them any problem as 
they endeavour to raise capital for that procedure? 


| Mr. Mitchell: But if that should apply, if I may just 
interject, do you think what has been suggested should then apply 
to all companies that are involved in any way, shape or form in 
financial-- 











Mr. Renwick: All the companies that are on the 
registrar's registry. There are 94 of them. 


Mr. Cassidy: What are you thinking of, Bob? What other 
kind of company? 


nO -400 anit 


Mor Mreccne fiemror example iMr. King eis here .wiem'sea 
financial consultant. He is giving advice. I am not suggesting 
there is anything wrong with Mr. King’s firm. I am just asking, 
how far do we go with it? 


It has been suggested this be done and I do not object to 
it. I think maybe it is a good step, but I am wondering how far 
you g0. You begin to give the public so much information and if 
they get used to it then they are obviously going to want-- 





Mr. cTseP. Reid: They *mightswant more. 

Inter jections. 

Mr. Chairman: Excuse, Mr. Finley, you had a comment. 

Mr. Finley: If-I could make a brief comment. I think the 


point you raise is in place there. Mr. King, as a financial 
analyst, is registered with the Ontario Securities Commission and 
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if there is a change in his registration the Ontario Securities 
Commission will publish that. 


Mr. Mitchell: In his case, ves, because he is with the 
Ontario Securities Commission, but [{ am thinking about a lot of 
stuff on the news a while back about the so-called "mortgage 
arrangers’ and that sort of thing. 


Mr. Finley: iThespoint*Lywant ‘toymake is that\onesof,the 
devices that has proved very useful in regulatory schemes within 
the last 20 years is the matter of potential publicity. This is 
used in many regulatory areas of government. 


The registrar could say, "You have two days to clean this 
up,'' or, ‘Show me you are going to clean it up and if you do not, 
I am going to issue an order and it will be published." Then you 
will see some action a lot faster than if you do not have that 
threat. The threat of publicity has a great ability to bring the 
deviants back to their proper roadway. 


Mr. Mitchell: Part of the reason for my question also 
flows from some of the comments made yesterday about the way names 
are used and the impression people get from them. There appears to 
be the whole area dealing with mortgages. I am not a financial 
expert, I do not profess to be, but there seems to be such a 
proliferation out there. I think if you are going to do it with 
one segment of society or the business community it should be done 
with them all. 


Mc. Chairman: I think we are getting a little off the 
track here. I have Mr. Cassidy after Mr. Breithaupt. We seem to 
have gone around the table and we should be back to Mr. Breithaupt. 


Mr. Breithaupt: The observation I would make on this 
last point is the information that is provided will have to be 
simply factual and not bring the kind of value judgements that 
would cause disruption or possible unfairness to any situation. 


If you look at the OSC bulletin, for example, a great 
variety of items, in tne way of orders and comments about changes 
in percentages, insider trading and a variety of other things, are 
published simply as matters of fact. It may well be that, under 
the new regime that will flow from this white paper, one of the 
appropriate things the registrar dealing with the loan and trust 
area should do is have a weekly or biweekly bulletin, however it 
mignt be. Those people who are peculiarly interested in the 
Operations of trust companies will know where to look for readily 
available, up-to-date information of the routine decisions made. 
That might indeed be useful. 


I was interested in your comments on page 7 with respect to 
the minimum capitalization of $10 million as it would refer to the 
company providing full estates, trusts and agencies business. You 
refer to the fact that a variety of legal firms and others 
handling estates or dealing with matters have no capitalization 
requirements to protect those funds, although one could presume 
that either under errors and ommissions insurance or under the 
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prospective claim with respect to the law society, some other 
forms of protection at least are possible. 


I would like to hear from Mr. Thompson as to whether this 
comment on the ETA operation is a practical one that would take it 
away really from the requirement of the $1l0-million fee, or is it 
simply a matter of requiring furtner substantial personal 
commitment in the way of dollars from the people who are going to 
be involved, to show the seriousness of their interest in the 
whole trust company theme? 


Mr. Thompson: Yes. The brief separates it with respect 
to the estates, trusts and agencies business. In dealing with that 
item alone, it is important to remember an order in council is 
required to permit a trust company to fulfil the function in a 
personal estate, with respect to a surrogate court or the Supreme 
Court. 


The effect of that is the trust company does not have to 
file a performance bond with the court. There is a presumption 
there that there is a capital base to fulfil the potential 
liabilities that may be involved in the administration of an 
estate. Part of the concept of total capitalization there must be 
some assurance to negate the necessity of filing that special bond 
with the court so that it is part of the capitalization process. 


Mr. Breithaupt: Do you think this capitalization 
increase will give a sufficient cushion to continue the practice 
of not having to regularly file that kind of bond? 


NewyThoOMp son vrLes.eht eis -a™part tof “it. The \concept tthere 
of a full-service trust company, of course, includes other aspects 
besides ETA alone. It would include a concept of operating in a 
number of branches, etc. One of the particular components of ETA 
is capitalization of the trust company. It is important because 
there is no bond filed in the court for performance. 


Mr. Breithaupt: Mr. King, you then went on to say the 
registrar's involvement with management decisions on a day-to-day 
basis would be somewhat impractical. Yesterday, the Institute of 
Chartered Accountants of Ontario was before us. As we discussed 
the audit and the expectation they might, in their notes to 
financial reports, give some review, observation or guarantee the 
act was being fully attended to, we decided it was virtually 
impossible for them to make that kind of statement, unless they 
happened to be sitting beside the chief executive officer every 
day. 


We talked yesterday to a degree on this management decision 
theme. One comment made was to perhaps have the usual application 
of the law respecting fraud or contract matters, together with 
apparent exemptions to which notes in the financial statements 
could refer, rather than the general theme saying, "It looks as 
though everything is in order." 


Those two themes, the traditional one of the law or some 


changes in the registrar's reports to note peculiarities or, 
indeed, the opportunity within the act for an auditor to have the 
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option of access to the registrar without the client's permission 
or acquiescence, were the kinds of things that might be a better 
way of keeping the responsibilities separate and yet making sure 
the registrar had tne opportunity to act, if necessary. 


Would you have any observation on that kind of approach? I 
realize you are not an accountant and are therefore not involved 
in that particular area, but as a consultant and an observer to 
these various relationships, is there anything you could develop 
on that theme for us? 


L06507a.ms 


Mra: Kingsy Mrs. Breithaupt,- justh toerespongwanee siightiy 
different way, the emphasis in the white paper is bringing the 
registrar more into the running of the operation. I do not think 
that is right, because of the statutory obligations imposed on 
those who are supposed to run it. 


I think maybe the response would be the other way around, 
that the otficers of the company signing the annual statements 
should have that responsibility, much as signing a prospectus. You 
sign thatydt dsoasfulls«true,and) plain. disclosure. TiLt, 1s, anpretty 
serious matter if you sign that. You only have to think of Mr. 
Macdonald at A. E. Ames some years ago, with Kaiser, where the 
prospectus had not been read fully. 


I tnink the auditor's certificate should perhaps be cosigned 
by the officers, the chief executive officer and the chief 
financial officer of the trust company. 


You are quite right. The point is it is already expensive. I 
do not know whether you gentlemen realize what audit fees are for 
trust companies. It is incredible. As to my own involvement, we 
were talking several years ago of $130,000. It is an expensive 
thing. We have to have a proper audit and so on and maybe a 
reference to the registrar: is he aware of anything that 
transpired over the fiscal year that gave his examiners concern? 


TO, thatprextentssdothinks thatdd se fine,« biltele Eni nke then onus 
has to come back on the officers of the company and they would be 
held liable for what they have signed. Does that respond to it? 


Mr. Breithaupt: I was interested in another point or 
two. On page 8 you talk about regionality. Presumably that 
particularly favours a lesser capitalization requirement where 
certain areas not otherwise covered are getting the opportunity of 
coverage. You refer particularly to northern Ontario. In your 
observations, are trust facilities not sufficiently widely spread 
to take care of needs in the northern part of the province as you 
see it? 


Mr. King: Perhaps I should have said other than 
metropolitan areas. Some years ago, I was involved in advising 
Hamilton Trust. It was ideally suited and performed admirably in 
the: citynot. Hamilton: 


I have scheduled the banks. They suck in the deposits in 
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Barrie, Collingwood, Kitchener and so forth and they all come down 


to head office here and are loaned out to Brazil. That does not 
help our regional communities. 


What is a qualified mortgage? It has to have a basement, let 
us say. It may not be practical to have a basement--just using 
that as an example--and the covenants of the people involved would 
be very adequate. In other words, I think we should try and 
determine, or our RTE id should? bedisuch:asetostrystossuitathe 
areas we are involved in. 


What happens is you have the Northern Ontario Development 
Corp. or some of these other handout operations and you have to be 
on your backside before you get anything. You have a fellow who is 
running a legitimate business, but struggling. Unless he is broke, 
or has all the money in the world and therefore does not need any 
assistance--I think we should try to focus on where we can help 
people who are developing an adequate business, creating 
employment and so on. 


Take seasonal hotels, for example. You g0 to a bank and it 
wants interest and principal every month. Maybe you just run 
interest for the off season and then your principal payments 
during the active season. In other words, tailor-make the 
investments to suit those things. If we can design things in this 
way to suit these regions, it would help develop other communities 
THeOncarlo. 


Mr. Breithaupt: I think you make a good point with those 
Suggestions, but I do not know that anything in the white paper 
would deny the opportunity of financial institutions to do exactly 
that now. I suppose that in a housing loan, there may be some 
Mortgage Insurance Co. of Canada problems if the house is not in a 
form where it has a basement or whatever, although that could also 
be dealt with. 


Unless I misread you, while that area is certainly a good 
thing to observe and something with which we would all agree, I do 
not think it would-be blocked in any way by the way business 
carries on now. They could deal with those matters through banks 
Or trust companies in their normal business. Is that not so, Mr. 
Thompson? 


Mr. Thompson: 1 think-- 


Hon ssMre. igies! Tslitt the suggestion’ that if aysmall 
northern community, not a metropolitan community, was not being 
well served, and had an individual or a group of individuals who 
wanted to form a local regional company, the capital base 
requirement should be different for them as long as they serve 
that region primarily? Is that what you are saying? 


MDbeo wine Chink “1c 1S more aa question of philosophy, 
Mr. Breithaupt. If we look at all the licences that have been 
granted, the criteria are much like those of the Ontario Highway 
Transport Board, convenience and necessity. A statement should be 
made by the applicants for a licence. 
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If they want to set up in Orillia, Huntsville, Parry Sound 
or wherever, the application should state that they want to serve 
a particular area of the community or want to run an ETA business 
within that community, for example. That is a definitive statement 
and the ministry should follow up and see how many loans they have 
in the area in future. 


You are getting away from your original application. It is 
incredible to me that of all the companies that have been 
incorporated in the last 10 years, not one provides any ETA 
service. Why should people in Orillia have to come to Toronto to 
pet -ETA+ Service? 


Mr. Breithaupt: I presume part of the five-year plan 
that is required when a company is licensed looks at the kind of 
business they are going to be doing and prognosticates on the 
number of loans and the development, the number of branches and 
the kinds of services that are going to be provided. Does it not? 


Mr. Thompson: What we hoped to give to the committee was 
a concept of a full-service trust company. If you want to say a 


full-service trust company is one that operates from coast to 
coast with a wide variety of services and branches, we think this 
would be that type of minimal corporation. I am not suggesting 
that is the test, but I think it is worthy of consideration that 
it might be. 


I hope we nave also clearly indicated in the white paper 
that special circumstances will be considered. I think we may take 
away from having such an arbitrary rule that says you must have 
this or you cannot offer that type of service. There are any 
number of very good examples of local trust companies that are 
well run, serve the community they are located in and even owned 
in, and provide a very effective competitive factor to the 
national companies. In fact, we have noted they may have required 
local changes in management, particularly on rates and such things. 


Mr. Breithaupt: But a rule for) $10 million would 
prevent, or certainly hobble, the start of further local groups. 
Let us take Orillia, since that has been mentioned. 


Mrv.T.- Pt Read: <0ry Thunders BaysgorVAtEekGkan. 


ME; Bre Lensupes Whatever. 


Hons Mri mEied é}: lamie hts sayadshat ters) nile hen tastes Gweth 
the recommendation on page 16, which reserves to the registrar the 
right to recommend approval of a lesser minimum capital in special 
circumstances. 


Mr. Breithaupt: I think we have to underline that 
because of the peculiar circumstances that may well be required in 
the out-of-Metro scene, let us say. 


Hon. Mr. Elgie: That is what that is designed for. We 
recognizelithat’ 


Mr. Chairman: Rainy River. 
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Mr. Breithaupt:) The other end of Yonge Street. 
Jalenan tm. 


Mr. Thompson: I would like to make one other point. In 
the history of this the regional company quite often over a period 
of years becomes the national company. We wanted to clearly 
Pigniiy tiisiesbar Carcety bute juste retain the right to taivory at 
for the individual case. 


Mr. Breithaupt: I have just two more points. On the 
matter of the mutual funds Mr. King refers to, is there a response 
from Mr. Thompson on the theory of why mutual funds could not be 
handled as part of the fiduciary business? 


Mr. Thompson: The basic reason is that there has been 
such little use, if any, made of that power. The type of offering 
of a mutual fund is something a trust company can really offer 
through its pool fund. There are quite detailed regulations about 
the operations of the pool fund. 


The economy of operating the mutual fund under a declaration 
of trust within the operations of the company--and there are any 
number, such as the mortgage fund; every major company has this 
type of offering--operating it within a division without the 
necessity of setting up a separate corporate structure, has 
perhaps led to the fact that there has been very little 
Uti kizaitrhon Of) >1bi. 


Our own thinking on the matter was that it was perhaps 
redundant to have it in there. They had the capacity, and the 
economical way of operating seemed to be within the pool trust 
fund concept; it was probably a redundant thing and in the process 
of examining it, we should eliminate it. As I say, we are open to 
suggestions on that. 


That does not mean the company is being denied offering 
units of a particular sfund or that type-of mutual.fund service. 
They have that, clearly. 


Mr. Breithaupt: Mr. King, would you have a comment? 


Mr. KingteNoe hompson,j¢whatiwe ane .reallyotryingsto 
address ourselves to here is that we are getting away from the 
traditional concepts of a trust company in the estates, trusts and 
agencies area. When I hear you saying "Let us do away with it" and 
so on, it is not encouraging. 


If it is the government's wish or if people do not want to 
operate ETA businesses or commit themselves to it, maybe they 
should go and get licensed simply as a bank. Are we committed or 
are we not committed to providing fiduciary services to the 
public? We need to encourage this sort of thing. 


The concern I have with the white paper is an overall 
concern. I am sure previous witnesses here were all talking about 
how to compete with the banks, the football pools and stuff like 
that. I have not addressed that at all. You have heard enough 
about it. 
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There should be an encouragement in the white paper to serve 
the people in fiduciary businesses. There is a real need for it. I 
do not see why it should be concentrated in three major trust 
companies here. The little guy who does not have a heck of a lot 
of money still needs fiduciary services. All he can do is go to a 
local lawyer. In all these smaller communities, including, I 
regret to say, my own company, we have not promoted ETA services, 
but we will. 


The point I am making is that we should make it easier or 
constructive to get in. For instance, rather than $10 million, one 
should be happy with $1 million and if the multiplier is 
restricted and you have a bonding arrangement or something like 
that, that is how we can help our smaller communities. 


Mre Breithavpt: Tisitiis appropriate wrheiastitporne i 
want ‘to raise, since thts 18°ani oppor tunrty"to do so, <sitto 
inquire as to progress in the involvement we had when Mr. King was 
last here, on his preferred shareholders' relationship and what 
the ministry was going to attempt to sort out. 


I do not know whether it is necessarily appropriate, and I 
do not want to go into details that are tumultuous, but I do 
recall that last year you were going to be getting together to 
attempt some approach that would give some aid and comfort to the 
preferred shareholders of Crown Trust. 


If you are able to mention what has been considered, done or 
committed to, if anything, then it might be appropriate for the 
members of the committee to hear that since that was one of the 
themes that was going to be followed through upon. Again, I 
suppose it fits in generally in the background of why we are here, 
although it does not relate peculiarly to the white paper. 


Mr. Thompson: Finally, just as of last week, after about 
six months, we have what I hope is a base for discussions. We now 
have the final audit on Crown Trust; that is being sent out to 
everyone, and I trust they can get a better picture of the 
Situation. 


Mr. Cassidy: It is being sent to everyone? 


Mr. Thompson: Yes. I have asked that it be mailed 
directly to the preferred shareholders. 


Mr. Cassidy: Is it being given to this committee? 


Mr. Thompson: I just had it on my desk this morning. I 
have one copy, and I will be glad to file it with the committee. 


Mr. Cassidy: I think we should also ask for the most 
recent audited statements on Seaway and Greymac as well as other 
companies that were under provincial regulation. 





Mr. Thompson: They are in the-- 


Me. Breithaupt?: -F’did-notYwant?to .seGSinto that 
particular thing. There may be a supplementary question, but my 
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interest was just to see what was happening in that relationship 
because, flowing from what we had talked about during the bill, it 
seemed appropriate to see what was developing. That is all I 
wanted to ask. 


Mr. Thompson: When we were previously before the 
committee, I endeavoured to outline the problems with respect to 
dealing particularly with what have now become the soft assets and 
how we are endeavouring to secure that base. That is continuing on 
tCorsome “dédgr ee (butvds very much tried to do at that’ time, I 
emphasize that I do not want to hold out any false hope, if it 
turns out to be a false hope, at this time. We are really trying 
to concentrate on giving as much information as possible. 


We spent some time discussing details. The only additional 
information I can give to the committee is with respect to the 
Daon building in Vancouver, which is now substantially completed. 
The report I had last week on it was that it does appear to be a 
very prestige type of office building in Vancouver, right in the 
coré “ofthe city »iTher rental is about. one third secured at this 
time, but there is a very competitive rental market; so we are 
looking, I would think, at a program of at least a year before we 
can say that is rented and that we now have a concept of an income 
stream etc. that maybe we can-- 


Mr. Breithaupt: That seems a stronger asset than perhaps 
it appeared originally, which I am sure we are all glad to hear. 


Mr. Thompson: Yes. We were facing the position of 
whether that was almost a write-off, but I think that is a very 
good and promising recovery now. 


Mr S2BreithauptsIsithere a commitment .or in the fullness 
of time does Mr. King expect to be dealing further with the 
registrar? 


Mr. Thompson: Yes. I would hope we would. We have had 
one preliminary meeting since, and I just gave Mr. King a copy of 
Ene sud. bonis mMmornine: “On the basis of “that, “Iewould’ certainly 
welcome his review of it and his suggestions as to what might be 
done 4invthis’r ecard, 


MeQ Brerthaupt*@UnlessiMr King .bas jany responses onethat 
point, that completes my questions. 


EbelOtasm: 


Mr. Finley: Mr. Breithaupt, perhaps on behalf of Mr. 
King I might tell you that in fact we did meet with Mr. Thompson 
on December 6, at which time we did raise a possibility of a 
method of getting the preferred shareholders out of the Crown 
Trust fiasco, which did involve the Daon building in Vancouver. 


We put that suggestion forward and we anticipated hearing 
whether our suggestion was of any merit. I am delighted to hear 
Mr. Thompson's comment this morning that perhaps there is some 
merit in it, but we have been waiting since December 6. 


A's 


Hon. Mr-.S Elsie With gespectil le did! wra tescandi indicate 
that the registrar did not feel there was merit in that particular 
proposal, but I indicated that we would certainly be prepared to 
discuss any other proposals you had. Mr. King wrote to me recently 
about meeting with him, and I am pleased to do that. 


Mr. Breithaupt: What was the proposal? Was it a 
preference for that item with the preferred shareholders or 
something like that? 


Hon. Mr. Elgie: Murray, what was the exact proposal? 


Mr. Thompson: We discussed what was, at least to my 
mind, a very complex arrangement that might be involved in the 
ultimate disposition of that asset; but we are always concerned 
that we may be premature in it until we get some better security 
or a feeling of security with respect to that particular asset. 


I just want to re-emphasize that we certainly feel we have a 
commitment to deal with the preferred shareholders to endeavour to 
work out whatever solution we can, but we just cannot hold out any 
false hopes at this time. I think everybody is concentrating on 
securing what we can to the best of our ability. 


Mr. Crosbie:.Mr. Chairman, one of the major problems we 
have in trying to deal with the proposals Mr. King has put forward 
so far is that in effect they require a form of preference for the 
preferred shareholders. Because of the general accountability of 
the registrar--and, for that matter, the ministry--in this area to 
all creditors, which includes the Canada Deposit Insurance Corp. 
now in its very substantial position as a creditor, it is not 
easy. In fact, we have not yet seen a proposal we could accept 
that would not be prejudicial to somebody else who has rights at 
least equal to those of the preferred shareholders. 


Mr. Breithaupt: Indeed, at this point you now have an 
audit. Presumably this will lead to the opportunity for 
discussions, and I wish you well as you try to sort them out. 


Mr. Chairman: Thank you, Mr. Breithaupt. I think we have 
discussed the point quite fully. We will move on to Mr. Cassidy. 


Mr. Cassidy: Mr. Chairman, I appreciate the presentation 
material from Mr. King and the legal adviser. 


I would like to ask you, Mr. King, about your comment that 
people have been poorly served by the trust industry with respect 
to fiduciary business. Can you elaborate on that? You also say 
there are a number of horror stories that circulate. 


In theory, a substantial number of trust companies are 
capable of offering this business. Also in theory, I am told by my 
capitalist friends, someone should be able to come along with a 
relatively efficient and good ETA service and get the lion's share 
of the business. You are saying that in fact this is not the case; 
is that?rrents 


Mr. King: No. of worked cin: thetrust tindustry tinom 1958 


| 
| 
| 
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to 1966, and when I consider the level of competence and 
professionalism in those days as compared to today, I think it is 
entirely different. I have just been involved in the removal of a 
trust company for incompetence, for example. 


I think the level of professionalism has deteriorated. You 
have trust officers who are being appointed trust officers, 
handling clients' affairs, with two or three years' service. In my 
day it was 10 years. In the United States the trust services were 
operated as divisions of banks, and a trust officer was at the 
vice-presidential level. The stampede to get into the intermediary 
business has detracted from the companies developing their 
professionalism in what I consider should be their fundamental 
business. 


In some ways it is regrettable they have gone as far as thev 
have in the intermediary business, competing with the banks. At 
every meeting I have been to where there have been presentations 
by auditors and things like that, the trust company presidents get 
up and complain because the registrar will not let them have 25 
times this and that and so forth. Not once have they mentioned 
what they are doing about improving their ETA business. 


Frankly, they are quite competitive with the banks if you 
compare apples with apples. They talk about having write-off 
reserves and things like that. A trust company should do the same 
thing. If you adjust everything, it works out to about 19 times in 
both .cases. 


Mr. Cassidy: What is the major part of the ETA business 
in the province? 


Mr. King: There were three companies licensed in Ontario 
out of the 20 before the seizure; that brings it down to about l/. 
That is pretty pathetic. 


Mr » Cassidy: Only three are licensed? 


Mr. ‘King: 9That «are doing ETA business; they are all) 
licensed to do ETA. I believe they are, Mr. Thompson. Anybody who 
has a trust company licence-- 


Mr. Thompson: No, they are not. They have to get a 
special order in council to get a licence for personal estate 
business. I can quickly work that out. Mr. King is making a point 
that there are basically--he says three; there may be four or five 
in the business of actually marketing ETA accounts. Everybody 
wants to be in the trust business for the purpose of being a 
trustee of a registered retirement saving plan program. In most 
cases, that can be just taking the money in on trust and putting 
it on deposit, which to my way of thinking is not a real trust 
operation although there are trustee obligations there. 


Mr. King: They operate what we call a guaranteed 
account. lt is a low-overhead situation. Standard Trust, for 
example, has 600 or 700 agents out there. They operate a 
guaranteed account with two or three bodies back in the shop. The 
deposits come in and that is their operation. I do not see where 
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we have ever, through the government branch, encouraged these 
companies to say, "You have to start developing your ETA business 
to have that licence in that community." I do not see why people 
in Huntsville should have to come all the way to Toronto to get 
that service. 


Mr. Gassidy:ols sitet hervcases thatautheresarewna jor (cégions 
of the province which do not have community access to ETA services? 


Mrs "King? 8Yes? lin iBafrie) saypsyouthaveiVietotzavand 
Grey Trust, but if someone has an estate he wants managed as a 
corporate executor, that estate is brought to Toronto to be 
managed. That is where we lose sight of the regionality of things. 


Mr. Cassidy: Does V and G not offer those ETA services? 


Mr. King: i@cannot swearsitosthateaisdor nok bebievelson 
Generally speaking, that is fair enough. For Canada Trust, their 
estates go to London and perhaps Kitchener and Toronto. I am 
thinking of places like Owen Sound etc. 


It is a form of education. If ETA business is done in these 
places, that in itself creates deposits and so on. People know 
people and investments can be made in those communities, whereas 
if you come to Toronto and you have an estate from Sudbury, and 
you decide that in your estate investment portfolio you want a 
mortgage, the Toronto office normally is not going to recommend a 
mortgage in Sudbury. 


Lit 20: atm 


Mr. Cassidy: You make a good point. What you are saying 
is--you just made a very good Marxist analysis, by the way. 


Mr Kanes slam SOrry.. 


Mr. Cassidy: A Marxist analysis. 
Mr. King® Mapxise< 


Mr. BreithauptsyGCrouchoror Chico? 
Mr. Cassidy The? factt that: thepeapitel=- 


Mr. King: Mr. Cassidy, I feel very strongly we in this 
province should diversify our activities and encourage companies 
that have licences and the privilege of operating here. Somehow we 
have to encourage these companies by moral suasion to develop the 
communities in which they operate. I do feel strongly about this. 


Mr. Cassidy: The present rule is a rather ridiculous 
rule that says there should be scrutiny of whether it is in the 
public interest to have the head office located in a particular 
area. You can put the head office in Fort Frances and have the 
name on the second storey of a building there and have all the 
Operations in southwestern Ontario. 


Mr. King: I agree. 
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Mr. Breithaupt: I thought the registrar said you cannot 
do that. 


Mr. Cassidy: I believe the situation is that once you 
start to branch, you may be headquartered in Fort Frances, but you 
can proceed to branch in southern Ontario with no regard to where 
your head office is located. Is that correct? 


Mr. Thompson: Under the existing arrangement, there is 
no control over that. We are proposing in the white paper that 
there be control over the number of branches. 


Mr. Cassidy: What happens if management says, ‘In our 
wisdom, we think the second or 10tb branch of this company should 
not be in northwestern Ontario but down in the Windsor area?" 


Mr. Thompson: If local management is so good that it can 
compete in this area, should we prohibit it? 


Mr. Crosbie: There is another aspect. If the head office 
were in Kenora and you opened a branch in Toronto, and the Kenora 
head office withered on the vine because of lack of business or 
whatever and the Toronto office prospered, do you close the trust 
company because its head office is not prospering? 


Mr. Cassidy: We have certainly seen that. Was it Seaway 
that’ wasslocatéedvin seoresColborne? {itiwasiasmicrorezional=trust 
company before its sudden growth. 


Mr. Crosbie: These are interesting questions and they 
are very appropriate ones to discuss. 


In one of his proposals, Mr. King raised the very important 
issue of the degree to which the registrar should interfere in the 
Operations of a company. Now we are talking about the registrar 
having some sort of power or moral suasion to compel the company 
to open up ETA services on a regional basis to develop the 
country. That flies in the face of the suggestion that you leave 
it up to the companies to decide what business they want to be in. 


Mr J Breithaupt: -That:was more a capitalization 
requirement, was it not? 


Mr. Crosbie: I thought he was saying he was concerned 
about the number of companies that had been licensed to carry on 
ETA business that do not do it or that are in the trust business 
and are not really providing trust services. Correct me if I am 
wrong, Mr. King. I thought the direction of your argument was that 
there should be some way of compelling more companies to provide 
ETA services in regional areas. 


Mr. King: I object to the word "compel." The regulatory 
authority has functioned largely by way of suasion. Having been on 
the receiving end of the suasion, you respond pronto. In the last 
two years, we have had a different type of body there. I think you 
should be encouraged when you apply for a licence to start. There 
should be some definitive statement that you intend to develop, 
perhaps slowly, an ETA business. The company should be prepared to 
account for what attempts it has made. 
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Mr. Crosbie: A sort of gentleman's agreement on what is 
going to happen. 


Mr. King: Yes, but it could be more than a gentlemen's 
agreement. If they have not developed anything after 10 years, 
they should be asked why not. 


Mr. Crosbie: But if you do not have the regulatory power 
to compel it, if you are only doing it through suasion, what is 
the offence at the end of 10 years? 


Mrs King stNo, thetthing cis jthe;negbstrar Thas,the ppower 
to mitigate the multiplier. You have not really provided a full 
service here. 


Mr. Crosbie: You are saying the registrar should have 
the power to reduce a multiplier because somebody did not comply 
with a regulation that is not there, because you are not going to 
have a regulation. The registrar asked you to do something, which 
he has no power to demand, and he punishes you because you do not 
do-it; 


Inter jections. 


MronGrosbie:oThat sis the concern. sltamanctotr yinestoybe 
difficult, Mr. King, but I think the observations you are making 
show the difficulty the regulator faces in trying to do what are 
very worthwhile things, such as encouraging estates, trusts and 
agencies on a regional basis. I do not want us to be too loose in 
our thinking. I think we have to focus. If there is going to be a 
power to take away rights because you do not establish an ETA 
business, then presumably there must be some legal obligation to 
establish an ETA business. You have just said you do not want to 
have a power in the registrar to force an ETA business but you 
want to give him the power to punish if you do not. 


Mr. King: I think the word "encourage" is what I would 
like to use. 


Mr. Crosbie: I agree, but what do you do if they do not? 


Mr. King: What about licensing companies to do ETA 
business, for example, companies restricted to ETA business? There 
may not be a huge demand to start off with. I know in my own firm 
I would be interested in a licence like that. 


Mr. Crosbie: I agree with you because then it has been 
made mandatory. The legal condition is created that allows one to 
act if it is not complied with. But you started off by saying you 
did not want a legal condition, you wanted moral suvasion. 


Mp. King: SRagnts 
Mr. Crosbie: That is my problem with your proposal. 
Mr. King: The problem I am having is that we have the 


banks on the one hand, and the trust companies, which in the 
public's mind are also banks, on the other. Are we committed to 
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developing fiduciary services throughout this province or are we 
not? 


Mr. Cassiay: Perhaps I can resume my questioning. Are 
you disturbed over what effectively has been the creation of a 
system of near banks under provincial regulation? 


Mr. Ringe Yes. 


Mr. Cassidy: Should we simply not be doing that and 
leave it in federal hands, for example? 


Mr. King: Or have provincial banks. On the question of 
regionality--and I want to keep to that concept of "region" being 
Ontario region--I think we should have that. The Bank of British 
Columbia is doing a very credible job in its philosophical concept 
of why it started. The Commercial Bank in Edmonton is also doing 
that. Maybe it is time this type of thing started here. 


The schedule A banks are sucking in. I have figures here of 
Gil. Gebillionsin capital, tofswhich $8%8abillion-arekins90udays and 
over loans. That does not include the specifics, there may be some 
collateralized loans which are not included in these figures. The 
Royal Bank of Canada has $1.2 billion in international loans of 90 
days and over. I do not believe that includes the sovereign loans. 


That is your deposit money going off to Brazil, Argentina, 
Romania and so forth. I do not think the purpose right now is to- 
go into specifics of how these things are accomplished but I would 
like to raise the point because nowhere in the white paper does it 
address regionality, Mr. Cassidy. 


Mr’. Cassidy: Okay./On the ETA question, I think I heard 
you saying that on the one hand, the trust officers are basically 
wet behind the ears and may well be-- 


Mr. > King? »They-aresinexperienced. 


Mr. Cassidy: --or alternatively, the action has been 
over on the financial intermediation and, therefore, anybody with 
any ability has gone over to that side because that is where-- 


MreeRkKinee® The®at tilione s 


Mr. Cassidy: --the action is. 


We have had a tremendous expansion in the number of lawyers 
in this province in the last 10 years. Has the ETA business been 
finding its way out of the hands of the trust companies into the 
hands of other people, who serve as personal financial advisers? 


Mr. King: Mr. Cassidy, I manage pension funds. I would 
Say the dramatic switch or movement since the mid-1960s has been 
that pension funds have gone from trust companies to investment 
counsel. I believe investment counsel now are handling close to 
$100 billion. 


Mr. Cassidy: And it is obviously paying for them. In 
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other words, what is happening is the trust companies for various 
reasons have been giving up market shere in this ETA business. 


Mr. King: sYes)) (becatsesofmiack ofnpér fonmancesandgéhat 
type of thing. It has been a dramatic shift elsewhere. 


Lis s0Gee tire 


Mr. Cassidy: One of the reasons for that has been 
precisely the fact that the management of trust companies tended 
to be pretty fusty and old-fashioned. I am sure that is one of the 
reasons they lost market share in this area. 


Mr. King: The point is, if you examine the backgrounds 
of the presidents of most of these trust companies, very few of 
them have been involved in the fiduciary business. 


Mr. Cassidy: I was going to say it may also be because 
the establishment is running out of stock. That is a Marxist 
comment as well. The establishment was simply no longer capable of 
really doing it particularly well. 


I am glad Mr. Boudria appreciated that comment. 


When Crown Trust Co. was taken over, the people there who 
were scions of the establishment did not know what the hell to do 
and have basically proven themselves to be incompetent to resist 
what Leonard Rosenberg did in six weeks to the tragitions of an 
old established Canadian institution? 


Is there some middle ground, some happy medium between that 
fusty type of management on the one hand and, on the other hand, 
this go-go, buccaneering entrepreneurialism that brought these 
companies to their knees? 


Mr. King: I honestly do not think they knew how to deal 
with the matter. I think there was such an onslaught, they did not 
know how to respond. 


I think it is quite clear, and you saw the documents I 
referred to, what went on and what happened. Crown Trust ran one 
of the finest ETA businesses in the land. But when the 
shareholders are taken over and are told to do certain things, 
presumably they do what the boss says. I think it was very 
difficult for middle management in those companies to respond. 


Mr. Cassidy: I would like to go on. 


Mr. Thompson: Mr. Cassidy, in response to your original 
point about the number of trust companies actually engaged in 
trust activities, of the over 50 companies registered, some 13 
have over $1 billion in assets under trust administration. Of that 
total, six companies have no assets under trust administration. 


Mr > King :a Bute nake’ myoipointyuMr .3 Thompson, thatiat is 
concentrated in a very (inaudible) way. 


Mr .Phompsons | Yeshadireace 
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Mr. Cassidy: Mr. King, under the doctrine of materiality 
Or something like that, had the trust companies been under the 
supervision of the Ontario Securities Commission as the banks are, 
would they not, in fact, have been pushed to disclose the fact 
they had been put on a month-to-month licence? 


MnueKingserosnes wthet sis asmater taliefact., in materiality 
you normally talk in terms of dollars; five per cent or so is the 
rule of thumb we use for materiality. If I were the chief 
executive officer, I think I would feel compelled to reveal the 
fact the licence has been restricted and that sort of thing. 


Mr. Cassidy: Is it also possible they may not have been 
required to disclose where there were questionable valuations for 
mortgages and where, let us say, there could be questioning by-- 


Mrs Kane: atseco backatoithe! point thatuthenchieé& 
executive officers of these companies have little or no experience 
being imbued with that sense of responsibility. Because of the 
fact they got a valuation from this fellow or that fellow, they 
may feel, "Well, that is tough, we have valuations." 


I have just looked at Crown Trust's balance sheet, the 
audited statement which you do not have. I just got it from Mr. 
Thompson this morning. In working capital, they have $108 million 
in cash and short-term notes and demand deposits of $104 million 
_ surplus. Demands do not all come at once. That seems quite 

comfortable. 


The company has $37 million in shareholders' equity, plus 
almost $8 million in deferred income taxes. If you multiply that 
out, it is not too far off the multiplier base. 


Of course, the ministry's or the government's concern is the 
value of the underlying assets. That is very judgemental. What you 
are saying, of course, is whether or not this fellow here is a 
good mortgage valuator or Mr. Breithaupt is. It is very subjective. 


Mr. Cassidy: We were faced not just with incompetent 
management but also with incompetent regulations, and one of the 
reasons, it seems to me, was the fact that the trust companies, 
despite their importance in the financial industry, because the 
closely held ones went under the Ontario Securities Commission, 
were therefore probably subject to less regulation than you are. 


Mr .2Kilnge? Ohyei ami sures For, instance, yyou do not have 
to file prospectuses and things like that. 


I see a move afoot that we should have monthly bulletins and 
things like that, because somewhere the judgement of the investor 
has to enter into it. Today in a public company you can buy a 
stock, go to an annual meeting, throw out management and things 
like that because you have disclosure and information. But the 
government took action on these companies, which the public and 
other shareholders knew nothing about. 


Mr. Cassidy: Mr. King, you joined forces with my friend 
Jim Renwick and me when you complained about the proposed 
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overregulation that is in the white paper. It is my opinion that 
an explanation of the proposed overregulation is that the 
government has refused to confront the issue of limits on 
ownership of trust companies. But if you look at what has 
bappened, or certainly at the summaries Terry Belford has come up 
with in his book, they basically say the entrepreneurs took hold 
of the trust companies and then got to the view that all the 
assets of the trust companies were basically personal assets. 


Mr. King: Yes, and that is what I am saying. That sense 
of responsibility was nonexistent. 


Mr. Cassidy: Would you see it as appropriate to have a 
tradeoff so that, in return for less onerous regulation, one 
sought to prevent this type of buccaneering behaviour by means of 
ownership limits on trust companies? 


Mr SeKking?coYou peallyobringéuptacdiffiseultepeint. 
Victoria and Grey is controlled by Mr. Jackman, and it is a 
respectable trust company. He also owns 40 per cent of National 
Trust. They are honest; that is the best I can say. Royal Trust is 
owned or controlled by Brascan. I operate accounts for all these 
trust companies and I do not see the control aspect as the 
problem, provided we have proper people who have experience as 
executives of these companies. 


Mr. Cassidy: I have problems with that. Mr. MacIntosh of 
the bankers has problems with it, too. He points out that 
basically four families have control over $80 billion worth of 
financial assets. 


Mr. King: But you see, you can go to the other extreme. 

In a Canadian Imperial Bank of Commerce meeting, if you have ever 
been in that boardroom, there are 60 places and there are 
microphones there. You have the problem of perpetuating management 
that may in fact be incompetent. It took them an awful while to 
get rid of Neil McKinnon, for example. 


So it is a question of the size of boards and of the people 
who are going to be responsible having directorships in these 
places. So many people are appointed to boards; it is a little 
stipend and a free lunch, and you push on. 


I know I have not answered your question. 


Mr. Cassidy: The argument Mr. Crosbie has made is that 
professional managers would be able to run roughshod if that is 
the case, because professional managers would have more influence 
than the owners of the shares. I think the contrary argument to 
this is the fact that professional managers may not show as much 
initiative as Mr. Rosenberg and his friends, but they would be 
more likely to work in a prudent fashion; and you have to balance 
prudence with some innovation in this industry. Clearly we had 
either too much prudence or too much innovation, and we need to 
find the balance. 


1} :40 a.m 
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Mr. King: It is a danger of the white paper that we 
would go too far and stifle everything. These companies make, on 
average, about a 10 per cent return on their equity. For instance, 
Canada Trust--do not hang me exactly on these figures--made about 
L2cpet .centereturn on Wis et bworth; »v\Royal Trustemadetabout; 15: per 
cent; National Trust made about nine per cent; Victoria and Grey 
made about ll per cent. Interestingly enough, Trust Général du 
Canada in Montreal made about 17 per cent. I am leaving out 1981, 
which was a hybrid year. 


It is not an awfully big return when you think how 
monopolies are awarded. Rates of return to Bell Canada are 14.8 
per cent and 15 per cent. They are seeking to serve people in a 
monopoly position and they make a smaller return than do the 
people they seek to serve. 


Mr. Gassidy: *f@wourd*likevte ask you-a ofinal (question. 
You say on page 2 that in the past the industry has been more 
regulated and then you say on page 4, "Unfortunately, at this 
point in time, we do not know if there were problems in the 
administration of the Loan and Trust Corporations Act as it stood 
in December 20, 19827" There is a certain contradiction there. 


Mee hinges Therevis,eMrs Cassidy. I am reallymeferring 
to the time period of the inquiry. It really covers two years. I 
am saying before that I believe it was regulated and there was a 
close rapport with the registrar. When problems came up, they 
dealt with them immediately. I do not think there were such 
pressures. There were people who were well imbued in the industry 
and so forth and it did work well. 


Mem OasSigy;ppuc i "had the) impression that) if it worked 
well, it was because of-- 


Mr. King: The type of people who were there. 
Mrss Cassidy; essentially self-regulation. 


Mr. King: Absolutely. 


Mr. Cassidy: The registrar, as we have seen, was and is 
a toothless tiger up until the legislation at the end of 1982. 


Mr. King: By the very people who were taking over these, 
real estate entrepreneurs who operated out of an apartment. 


Mr. Cassidy: Do you not think that, among other things, 
the registrar has a responsibility to see that in the particular 
area for which he or she is responsible regulation keeps pace with 
what is happening in other comparable activities? In other words, 
as thelOntardo? Securities) Commission, andhii think thise isa 
government thing too, was changing and certainly was rolling 
tapidly and as banking legislation was rolling--I keep on trying 
to say, well, who is responsible? These guys say nobody is 
responsible. 


3i2 


Mr. King: I would have to agree with you. The Securities 
Act was changed dramatically in 1978 and one of the major features 
of, L.ioafsyaise osu. 


Mr. Cassidy: That is right. Do you see anything that 
would have impeded the registrar, faced with the events of the 
change in behaviour of principals in the trust companies, from 
simply saying: "Okay, I am going to start to use this disclosure," 
and using that as a stick, when there was clear and obvious 
behaviour designed basically to avoid the regulators. 


Mr. - King: sYousaré iquite night ybécause pohesinveston.can 
deal with his investment as he sees the future unfolding. In 
Fidelity Trust, for example, licences were being shortened up and 
there was a report of capital deficiency and so on. I mean 
everybody knew there was a capital deficiency at Central Trust or 
that they were having problems and stuff like that. At the end of 
1982, the stock can adjust accordingly or people can say--we 
should not deny the public the opportunity to withdraw their funds 
or to put their funds back in or to go from Joe Blow here to Joe 
Blow there. 


Mr. Cassidy: Or withdraw down to the Canada Deposit 
Insurance Corp. limit. 


Mr. King: Exactly. They should have had that opportunity 
to do that. Most trust companies, and of course banks, have a line 
of credit with CDIC. My own company has a substantial line of 
credit, but if there was any run, we could handle it. It would 
cost you a quarter of a per cent standby fee, but that is a type 
of insurance. That is an insurance premium. So you are covered 
that way. 


As Fidelity's problems were being announced by the federal 
superintendent, the stock would drop accordingly and so forth. 
Those people are still there. Regrettably, they knew what was 
happening. 


Mr. Cassidy: I think with hindsight it would have been 
nice if some of us in my party had got into the multiple-unit 
residential buildings stuff in terms of indicating just what a 


ripoff it was in taxes and also in terms of the unsavoury 
practices that were taking place. 


Mr. King: That was absolutely shocking. 


Mr. Cassidy: Again, I do not know whether the financial 
community or the regulatory community really blew a whistle on 
that. I am going to ask the Trust Companies Association of Canada 
about that this afternoon. What I remember is rather to the 
contrary. There was all kinds of breathless advice in the 
financial pages and so on as to what a great thing you could do. 


Mr. King: The brokers pushed these things to beat the 
band. They phoned you and talked about the great tax saving you 
had, but they forget to tell you whether it was a good investment 
or not. 


he 


Mr. Cassidy: Once it was recognized that some of the 
companies were building up assets quickly with mortgages based on 
multiple-unit residential buildings, another aspect of disclosure 
is to do what the Ontario Labour Relations Board chairman does 
from time to time and what Mr. Knowles did as chairman of the 
Ontario Securities Commission, to talk not in specific but in 
general terms saying, "This is what is happening and maybe it is 
unhealthy." 


Mr. King':¥iPorsex ample father epistrar,») the (ministers or 
the cabinet authorizes additional share capital, surely the public 
can rely on the fact the share capital would not be issued if 
everything were comfortable. If you have a capital deficiency, the 
minister would be advised to sign this because it creates more 
Capital to put the thing on side. This should be disclosed to 
those who are putting up the money. 


Mr. Cassidy: When the increase in capital was granted to 
Seaway and so on through those cabinet orders, that was not secret 
but it was not disclosed. It was a bit like being put on the 
necistryy: bts cthatinicht? 


Hone Meat lovesvAsii recall;s-order sin’ council are 
posted and they are public knowledge. 


Mr. Cassidy: That is the archaic system where, if you 
know the right room, you can go and see them. 


Hon. Mr. Elgie: That is what we are talking about, 
whether there should be a different system. That is the very issue 
Bry ekeinie 1S4r ais amon 


Mry brie Reh aupt 35 RG gis squat en.c,Leanly,, technically public-- 


Hon’s-MrinElgie: sure it is, but we are talking about 
eirculation. 


Mr. Breithaupt: Whether it should be made more readily 
available is important. 


Mr. Cassidy: When Bill Davis wants to make something 
public, he gets 1,000 people to come to the Ontario Science Centre 
and has a big song and dance about it. 


Hon. Mr. Elgie: You could probably get five or 10 people 
to come to your session. I know a lot of people who would love to 
hear you talk. 


MrinOBrerthaupty cGive sehem aa free lunch. 


Hon. Mr aeEl2eiéeiawithea free lunch, they would all come. 


Mr. King: We are really talking about a monthly bulletin 
like the OSC. That is what I see happening. 
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Hon. Mr. Elgie: I will entertain your point and 
certainly the committee will look at it. 


Mr. MacQuarrie: Mr. King, I was quite interested in 
noting that you are a director and member of the executive 
committee at Municipal Financial Corp., one of whose subsidiaries 
you indicated was Municipal Savings and Loan Corp. I was 
interested in the use of the word municipal. It caught my eye. In 
looking through the list of trust companies registered by Ontario, 
I see the Municipal Trust Co. Is that a related company? 


Mr... Kinges Yesauhtp acsvihkns iszia who blywounedy subs deer yao 
Municipal Savings and Loan. 


Mr ° MacOvarries is teim theETAsibus ine ss? 


Mr. King: No. I said earlier I regret we have not 
promoted that, and we should. I am being self-critical there. 


Mri) MacQuarpie {clnat ermsPofiethe atypemolebusiness-= 


Mr. King: Excuse me. When you say in the ETA business, 
as Mr. Thompson said ,we have self-administered RRSPs and things 
Likerechat. 


Mr. MacQuarrie: I was looking at the classical ETA. From 
your perspective as a member of the executive committee of that 
company and its subsidiaries, do you see advantages in some of the 
things put forward in the white paper? 


Mr. King: The objectives are very commendable. 


Mr. MacQuarrie: Generally, your only criticisms of the 
white paper are the ones you enumerated here? 


1be50 acm: 


Mr. King: Yes. I have left off the banking situation 
because I know you are going to be well covered there. I do not 
particularly agree that the trust industry is a football field. If 
you take out the reserves and things like that, it is all about 
the same multiplier. It is a very competitive business and I can 
understand why they are complaining. 


Mr. MacQuarrie: Just as a matter of personal curiosity 
about the name Municipal, does that mean you are involved in 
marketing municipal securities, debentures, that kind of thing? 


Mr. King: No, it is not. We have a stated objective to 
serve the regions of Ontario. We have 15 branches and we are going 
to open two more this year. We are spread basically from 
Orangeville to Pembroke. I would like to assure you that the 
Pembroke office is prosperous. 


Mr. MacQuarrie: It is good to know someone is looking at 
Pembroke, saying, St. Isidore de Prescott might be next." 


te 


Mr. Boudria: You) never: know. 


Mr. MacQuarrie: Those were really all the questions I 
had. You are appearing not only in your capacity as a financial 


consultant, but also as one knowledgeable in aspects of the trust 
industry? 


Mei Kips: .hes.. 


Mr. T. P. Reid: Most of my question have been answered. 
Some of us feel, to use your term, that the actions taken were 
quite draconian, and certainly one of my concerns is that none of 
the people involved has had an opportunity to have his side of the 
story spoken. It is interesting that none of them, I gather from 
the clerk and others, has indicated a desire to come before this 
committee to discuss them. I suppose that is partly on the advice 
of lawyers when we get back into the problem with all these 
matters before the court. 


Mr. King: Could I just interrupt a moment? The point I 
am really making is that I believe we are putting the cart before 
the horse. You should have an independent hearing or a royal 
commission or whatever you call it before you do the white paper. 
Ido notsthank Sitpic ight; personally, to-go .so’ far -ahead.with 
the white paper until you know what went wrong. 


Mr. T. P. Reid: I tend to agree with you-- 
Mr. Renwick: (Inaudible) 


Mr. T. P. Reid: --and Mr. Renwick agrees with me as 
well. 


Mraubpeithaupt: «el ewill«<agree;with you, too. 


MosslahPasReids.Just wait.until.you hear, what I osay. 
Inter jections. 


Mi. bwePeenhelac apne fact of (the matter 1s, that wih. the 
information available to us has come from within the government or 
the minister himself and there has not been any independent, 
outside body to investigate and report in a more objective fashion 
perhaps than we have had. We have gone through this in the 
Legislature and it obviously ain't a-going to happen, which always 
in itself raises questions in something as important as this why 
the government would not be prepared to have an independent look 
at it outside of the government. That in itself gives rise to the 
Suspicion that perhaps there is something they do not want us or 
the public to know. 


Having said that, however, the registrar indicated in his 
report he did not feel there was time to hold a hearing with the 
companies involved, that the sequence of events was running so 
fast that if the time for the hearing had been set up and 
everybody had been notified, we would have been well down the road 
and perhaps things would have been too late at that point. 
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However, you have indicated your concern about that. The 
registrar did have that authority. You have also indicated the 
requirement of holding a public hearing, if not before, at least 
after, is not in the proposed white paper. I would think that 
should be an obvious requirement. There should be some opportunity 
at some point, if not before, at least after, for a hearing to be 
held and for people to present their views. 


There are a lot of people, preferred shareholders, the 
public at large, the Financial Post, interested in this, and all 
kinds of other people, I am sure, who would like to have that 
opportunity. I will ask my question directly to the minister. Why 
are you not making provision for a hearing to be held if not 
before--at least before if circumstances allow--but certainly 
after, if any such events transpire again? 


Hon. Mr. Elgie: I think those are-legitimate’ issues) for 
us to discuss as we review the whole process proposed in the white 
paper. 


You will recall the specific issue of whether the government 
acted appropriately has been before the courts and is still before 
the courts. That is a matter yet to be resolved in the courts. The 
parties have been to the Supreme Court of Canada on the issue. 


I am not prepared to get into a discussion of whether we 
acted appropriately. Suffice it to say we obviously felt very 
strongly there had to be that exceptional power within the control 
of the executive council of a democratically elected 
government--not within the hands of the registrar, who does not 
have the authority granted under section 158a of the legislation 
passed on December 21, 1982, but rather in the hands of 
democratically elected representatives of the assembly. 


In that process, there is a right to refer the matter by way 
of appeal back to the executive council which made that decision. 
This committee is perfectly free to discuss whether that is an 
appropriate procedure and whether the committee agrees there are 
circumstances when government feels it has to act expeditiously. 


Mr’ oe Too PeReide  iwehaveono tg tarre bewi the thabl digdomot 
know if you have misunderstood me or whether you are intentionally 
trying to fdzzifytwhate irs ai az 


To deal with your point about duly elected people and a 
democratic society, that all sounds very nice. I am sure nobody 
disagrees. The executive, the cabinet, has the power, and we all 
agree, apparently, that it should have the power. What we are 
complaining about is the problem that arises when your actions are 
not or may not be held accountable. 


We had a* hell of a°lot of ‘troubles and@l amvstilisnot 
satisfied, holding you accountable for what you did before the 
matter got into the courts. What Mr. King is saying and what I am 
saying is that at some point there should be provision for a 
hearing so that you people who made the decision can be held 
accountable and explain why you did what you did. 





ae 


We go through the circle of an appeal back to the cabinet 
which made the decision in the first place. I really do not see 
how that is going to hold you accountable to anyboay but 
yourselves. That is part of the problem. 


Hon. Mr. Elgie: What you are really saying is that there 
should never be exceptional power in the hands of government to 
deal swiththis Ssor t°of!.situations Is ‘that so? 


Mr. T. P. Reid: Having watched this government operate, 
yes, I would tend to agree with that. 


Hon. Mr. Elgie: I would remind you of the support you 
gave that legislation. 


Mow sbenheeReidiaLeam motcsay.ing you. should not bave the 
power. I am saying there should be a public forum you come before 
as the minister responsible for exercising that power under 
Baninee. euthonitystsonvouscanssay: Wesdid: this: for as) baga.ecwand 
e reasons. Here is the evidence. Now, Mr. King, Mr. Reid, let us 
hear your side. I am here to be cross-examined and I am here to be 
accountable." I think that is essential. 


Hon. "Mrs: Elgie: To get the affidavits filed by those who 
were involved in it, particularly Mr. Biddell when he was under 
cross-examination on those very matters, will take months. It is 
certainly an indication that there is a process whereby people who 
advise or make those decisions are subject to-review. 


Let me get back to the point I made before. This committee 
iseheresto reviewsthis whole issue’ and discuss: it. 


Mr. Finley: Mr. Chairman, perhaps I might respond. I 
think a question was addressed in this direction. We do not 
quarrel for one moment with the power that was granted by the 
legislation to the Lieutenant Governor in Council to grant the 
eecistrarhavuthorityetotgowin; seizeband *takexscontrolsofethe 
assets. That is quite appropriate legislation. 


12 noon 


Our complaint is with what happens afterwards. We have a 
situation now that has prevailed for some 14 to 16 months. We hear 
talk about a democratic society, but there are 800 people out 
there with $19 million gone. What do they know today they did not 
know in December 1982? What do they know about their assets? What 
has happened to their assets? 


Let me ask you a few questions. We have a 
very-well-perceived public perception of the fact that there are 
some scoundrels involved in this situation, and it has been well 
orchestrated by the media and by government internal reports. But 
in all honesty, what do we know today? Was any law broken? I heard 
reference here today--and I find it a rather strange place to find 
this reference made--that there are going to be criminal charges 
laid. We do not know of any-- 


Hon. Mr. Elgie: We did not say that. 
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Mr.” Chairtisn: Could’ be 


Mr. Finley: What was the financial condition of these 
companies in December 1982? We finally got the answer today and 
this is February 1984. 


What is their financial condition today? Were the steps that 
were taken necessary? Could other powers under the Loan and Trust 
Corporations Act have been utilized without depreciating the value 
of the assets of these innocent people? When, if ever, will the 
public, and in particular these preferred shareholders, be offered 
an explanation? No one has promised us anything. 


When a constituent who happens to be a shareholder of Crown 
Trust comes to you and asks you when he will receive a report as 
to his investment and what the government of Ontario is doing with 
it, and if he will ever receive any repayment, what are you going 
to>tell “him? 


As a lawyer, I cannot tell him anything, because there is 
absolutely no mechanism to call the government and the registrar 
to account to report on what they are doing. 


I submit to you, when you hear all this talk about a 
democratic society, these people have had their assets 
expropriated and no one has given the time of day to tell them 
when they are going to get them back, if ever, or what is being 
done with them in the meantime. That is our complaint. There has 
been no review of the action taken. 


We do not guarrel one bit with the power of the registrar to 
take control of these assets under the authority of the Lieutenant 
Governor in Council. Our complaint is that there is no provision 
for review. 


Mrig) Pee? SPRerd: Sihewisholehacesaide that« 


Mr. Crosbie: Mr. Chairman, to go back to the earlier 
point about the process, I would just bring to the committee's 
attention the comparable situation in the United States, the 
Federal Deposit Insurance Corp. 


Where the comptroller of the currency in the United States 
reaches the conclusion, based on reports received from his staff, 
that a company is insolvent or otherwise unable to continue in 
business, he makes a unilateral, nonreviewable decision that takes 
the company away from the owners and places it in the hands of the 
Federal Deposit Insurance Corp. The United States courts have held 
that is not a violation of due process, that the security of the 
banking institutions of the United States demands that 
extraordinary power be available to the comptroller of the 
Currency. You just might want to look at that process some time. 


Mr. Breithaupt: Are there any further obligations, to 
explain, to appear or give details, that the comptroller of the 
currency has in those circumstances? Just to fill us in-- 
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Mr. Crosbie: No. As I understand it, there have been a 
number of challenges, but unless you can demonstrate some actual 
bias on the part of the comptroller, that he was closing the bank 
to serve the interests of his brother or something, you cannot 
review his decision. 


The review comes about in the next stage, where the Federal 
Deposit Insurance Corp. takes over the assets and sells them, 
transfers them to another company. That process provides some 
opportunity for review. The decision to take a company away from 
the owners is not reviewable. 


Mr. Bretthaupt ye? do-notathinksthesdeciision -inegthis 
instance is at question either, or the power to do that in the 
extreme and peculiar circumstance. What flows from that seems to 
have some balancing in the example you have used in the American 
scene. Of course, some of us have suggested that--I will not say 
day in court because that is not what I had in mind--review, 
peewee or explanation, is the stumbling block that bothers some 
Gb aus. 


Mr. MacQuarrie: If I could get back to the comments made 
about the plight of the 800-odd preferred shareholders, which was 
referred to earlier, I recall from the earlier deliberations of 
this committee when we were considering another piece of 
legislation that this plight was certainly recognized by the 
ministry and that the ministry was taking every possible step to 
harden up some of the soft assets in terms of realization. In 
fact, I can recall arrangements having been made for a meeting 
between Mr. King on behalf of those shareholders and the 


registrar, if my memory serves me correctly. Has a meeting been 
held? 


Ine ech Lom es 


Mr. MacQuarrie: I really think your earlier expressions 
are a little bit overstated. 


Mr. Chairman: I do not want to prolong this. We can go 
around the table once again if you gentlemen wish, but I think Mr. 
Renwick has a few questions on something else and we should move 
on. 


Mr. Renwick: I have been very patient. Just to pick up 
on the point Mr. MacQuarrie made, and following along the 
questioning and the exchanges that took place last November on the 
Mentral Trust bill and so on, I happen to have the transcript in 
front of me and I am not clear about whether or not the meeting 
that I thought was going to take place has taken place. 


There was an exchange back and forth between Mr. King and 
Mr. Thompson at that time. Then, although I will not read into the 
record that Hansard of Thursday, November 24, it comes to a kind 
of conclusion, and Mr. King's final comment is, "That would be 
helpful.'' Then Mr. Breithaupt, in his usual succinct way, said-- 


Mr. Breithaupt: I am being quoted favourably. This is 
marvellous. 
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Mr. ‘Renwick: Mr » ‘Breithaupt"says: 


"Perhaps, Mr. Chairman, this would be an opportune time to 
complete certainly my questioning of Mr. King, whose appearance, I 
think, has been helpful. 


"If there is the opportunity for the registrar and Mr. King 
to meet and at least explore the opportunities of dealing with the 
CDIC soon, then I think we will have accomplished a positive step 
to try to bring as much hope and prospects for these preferred 
shareholders as is realistically possible." 


He makes some further comments, but, as usual, I have 
extracted the nub of his remarks. I wanted to clarify in the 
exchange this morning whether or not Mr. Breithaupt's summary of 
what I believe was a reflection of what was agreed about exploring 
the opportunities of dealing with CDIC soon has in fact taken 
place. Then I think we will have accomplished a positive step. 


That is my first question. I have two or three other more 
general ones. 


Mr. Crosbie: The short answer is that there were 
discussions with Mr. King concerning the proposal. You may recall 
that we were talking about--I forget. Was it a commercial 
settlement? 


Inter jection: It was reasonable. 


Mr. Crosbie: That could be reasonably proposed. Now, we 
did have-- 


Mr. Breithaupt: With CDIC's acquiescence as to-- 
Inter jections. 


Mr. Crosbie: We reviewed the proposal and could not 
recommend it. We advised Mr. King of that and offered to meet with 
him again on any further proposals he might come up with. My 
understanding to date is that there has been no new proposal that 
we could consider and possibly recommend to CDIC. 


Mr. Renwick: I do not want to labour this, but I reread 
the Hansard again this morning and my understanding was that there 
was going to be a meeting and that Mr. King and the registrar 
would talk with the chairman of CDIC. 


ie LO pe me 


That was the substance of what I understood to be the case, 
because Mr. Thompson said, and I go back again to when he was 
referring to a previous conversation: 


“Again, I have talked to the Canada Deposit Insurance 
Corp.--and will continue to talk to them--because we do get 
together quite frequently, as you can imagine. I have no objection 
to talking to them but I would not hold out any expectation 
because--"' 
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Mr. King interjected, "Can we do that?" 


Mr. Thompson said, ‘I certainly would explore it." Then it 
followed along to where Mr. Breithaupt quite properly summarized 
the situation. It was my understanding that while Mr. King would 
meet with Mr. Thompson, that would be preparatory to Mr. King and 
Mr. Thompson meeting with the chairman of CDIC. That was my 
understanding of it. 


MeetenOagvle;bhinthinkeLoatwals. Lain, DUtuelsthink- it was 
all contingent on us arriving at some sort of proposal we could 
put forward to CDIC. We failed on that-- 


Mr. Renwick: I know Mr. King had one particular proposal 
with respect to an exchange, but Mr. King has shown here this 
morning that he is an extremely flexible proponent of alternative 
propositions and a three-way conversation might have advanced some 
of the concerns that could be resolved. That was my understanding. 
I asked Mr. Breithaupt whether or not that meeting had taken place 
and he said that question had not been specifically asked, so I am 
glad to-- 


Mr. Finley: Mr. Chairman, would you like us to respond 
to thateiromyoursside? 


Met €hais@aneeSur ex 


Mr. Finley: We did meet with Mr. Thompson on December 6 
and we did outline to him and Mr. Ainslie Shuve, who was in 
attendance, the specific proposal that we were putting forward on 
the question of the Daon building. We understood we would hear 
back within a week or so as to whether or not that particular 
proposal was worth while. 


Events transpired requiring us to appear on behalf of the 
preferred shareholders before the Ontario Securities Commission. 
We were asked there how it was progressing. We said we had made a 
proposal and there was a possibility of some kind of a settlement 
being worked out. This was in the context of an application by the 
Toronto Stock Exchange to permit tax loss trading on preferred 
shares of Crown Trust. 


As a result of the comments we made at that hearing, we 
received a letter from the minister admonishing us for making any 
suggestion that there might be a solution down the road and 
telling us that the-- 

Hon. Mr. Elgie: --just around the corner. 


Inter jection. 


Mr. Finley: With more fuzzification I suppose. On my 
Decteol Cour segs cir.) 


We were told that the Daon building proposal was 
unacceptable. 


Hon. Mr. Elgie: As the registrar had indicated, yes. 
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Mr. Finley: The registrar had not indicated that to us. 
This was our fiirst knowledge of it. They said that if we had any 
more ideas, please put them in writing and send them to the 
registrar. 


In all honesty, our understanding was the same as your 
understanding and that of Mr. Breithaupt, and that was we were not 
going to play shots in the dark with these people. We did not 
think we would come up with another proposal and not hear why the 
first one was unacceptable, but be expected to produce another 
one. We thought we were going to work together. 


We hope the commitment made here again today, renewed by the 
minister, to work with us, is perhaps one of a little more 
co-operative spirit, rather than suggesting we should continue 
shooting in the dark as to proposals and wait to hear whether or 
not they are acceptable. We would like to work with them. 


This particular problem was heightened in the past week 
when, trying as we have over the last 12 months to work with the 
registrar, we were advised the tenants of the Cadillac Fairview 
buildings were going to have an opportunity to get involved in 
what happened to these assets. To date, we are still struggling to 
get that kind of an involvement. 


That upset us a little more and frustrated us. We are in 
somewhat of a quandary. We are hopeful and we remain hopeful that 
the commitment renewed today will be a commitment to co-operate to 
find a solution and not to play this game of shooting in the dark. 


Mr. Renwick: I do not want to prolong that aspect of my 
comments other than to say that when there are three parties 
engaged in something, it sure as hell does not hurt for them to 
all sit down together and kick the thing around. I thought that 
was the point we had reached on that particular day and I would 
like to see that done if that is possible. I do not know of any 
obstacle to it being done. 


CDIC are deeply involved in this. If the preferred 
shareholders' representatives want to sit down with the chairman 
of CDIC and the registrar of loan and trust corporations about 
this problem, why do you not do it? Is there a problem? 


Hon. Mr. Elgie: I guess the issue really is whether or 
not the registrar should feel that there is a commercially 
acceptable and viable proposal that he wanted to sit down and talk 
about. You are suggesting we were to be looked upon as an 
intermediary, simply to bring parties together to chat and not 
have any view on what was to be talked about and that, sir-- 


Mr - “Renwick )'No -*I “was not stgeesting "thac. 
Hon. Mr. Elgie: May 1 finish? 1 have trouble*with=that. 


Mr. Renwick: I was not suggesting you were an 
intermediary. Do not make those suggestions. 


Hon. Mr. Elgie: In any event, I have indicated I am 
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prepared to meet with Mr. King. The registrar said earlier he had 
serious concerns about whether it is possible to come up with a 
reasonable commercial proposal, and so do I. In spite of what 
counsel has said, I indicated very clearly to tenant groups when I 
met with them that we had fundamental legal obligations to 
creditors and to preferred shareholders. That is a primary 
obligation imposed by statute, and there should be no doubt about 
Brace. sir 


Mr. Renwick: All right. You have provoked me into my 
last quotation from the standing committee on Thursday, November 
24. I was not speaking about the government being an intermediary 
at all. Mr. King outlined his proposal. He did not say that was 
the only proposal, but he outlined one proposal. He ended his 
remarks, ‘Can something like that be worked out?" 


“Mr & Thompson :Sl@cansonly isay*that -we jare mot.alone in this 
and we have got the Canada Deposit Insurance Corp. heavily 


_committed. Anything along that line would naturally have to be 


discussed with them." 
"Mr. King: Right." And then he goes on. 


If I have drawn the wrong conclusion, then tell me so. My 
conclusion was that Mr. King and Mr. Thompson were going to get 
together and, as a result, there was going to be a meeting with 
the chairman of the CDIC and that was the way the world was going 
to untold. pice. amewrongescine.Titiwillinotabe the; firstytime. 


Hon. Mr. Elgie: We certainly will have a meeting with 
Mr. King and review these matters. If it is reasonable to do so, 
certainly I will communicate with the chairman and CDIC and see 
what is possible. 


MreoMacQuartaetoMr i Chairman, from the*point of) view,of 
the provision of information, if I understood what I heard earlier 
in the session today, Mr. Thompson provided Mr. King with an 
update of the last audited statement with respect to the Crown 
Trust assets-- 


Mr. Kaneea ditwwas? stid leint violation: of disclosure 
regulations! by four: quarters or:five quarters, but I think this is 
hopeful. Rather than having a go-between, to accelerate things, if 
the three parties met together with CDIC, it would be very 
helpful. Surely, if there is a will, there has to be a way. 


MoeenechUarr le. sbikernir . Renwick, I was under the 
impression a meeting was held. In fact, there was a meeting, but 
it did not go quite as far as you had indicated from your review 
of Hansard. 


The minister has indicated there will be at least one more 
meeting, possibly-- - 


Hon. Mr. Elgie: Sure. We will pursue this with them. I 
want to make sure we bring people together to have meaningful 
discussions about meaningful proposals. 
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Mr » (Brepthaupts sl do not cthinkiit srs necessary, GMce 
Chairman, that both the registrar and Mr. King's group have to 
agree on a proposal to take to CDIC. Perhaps that was the attitude 
the registrar had. It is useful if the three talk together for the 
general benefit of the cause, without feeling that, in this 
instance, the registrar and Mr. King and his group necessarily are 
advancing the same point. Their responsibilities are clearly quite 
different. 


Hon. Mr. Elgier We-wrlPiecertainly- pursue that: 


Mr. Renwick: Mr. Chairman, I want to be extremely brief. 
I want to emphasize what Mr. Reid and Mr. Finley said about the 
question of the hearing. I do not think we have to go very far and 
we do not have to blow it out of proportion. 


There are examples in Our own statute where there is a power 
in an officer of the government. The normal use of that power is 
to give notice of intention to cancel or suspend some right or 
privilege a citizen has. A hearing is held and a decision is made. 
That is the normal course of events. 


2s 2 Op ine 


We also have in the statutes situations where the decision 
to suspend can take effect immediately but the hearing will then 
take place as early as can be. If it is an interim suspension to 
be followed by a final cancellation or something like that, it is 
a result’ of- avheatine:” I dornot thinkethere: is any basic, 
fundamental question of disagreement on the matter. 


The roadblock which Mr. King has so clearly pointed out, not 
in relation to the preferred shareholders but in his memorandum 
here, is that there has been no place, not where the officers of 
the government are on public display to be pilloried about their 
actions but for the orderly process of a hearing about the action 
the government took, which would mean that both sides would have 
an opportunity to exchange views in public. 


I do not say you will not run into some roadblocks with 
respect to the courts, but in those kinds of circumstances, 
normally speaking, if there is a due process operation going on by 
the government, the courts will be very loath to interfere with 
that. Motions can be taken to the court and cleared away, and 
there is always some possibility of delay; but we are faced with 
the fact that there was no due process after the event. 


I emphasize again, as has Mr. Reid, Mr. Finley and Mr. 
Breithaupt have said, that I have no problem with the government 
moving expeditiously to deal with their problem. Indeed, if 
properly done, there would be no objection to it. 


The problem is, as there was no due process, everybody and 
his brother is in court and we will never have the answer to the 
very logical question: ''Tell us what went wrong; tell us where the 
regulatory system failed and then we can amend it." 


What we are faced with now, of course, is that it will be 
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years before the courts are finished with these issues. There will 
never be a public hearing in the sense that anybody will be at all 
interested in it. 


I want to refer to Mr. Justice Campbell Grant's report about 
the Arnprior dam, submitted to the Premier after he retired from 
the bench. The Premier said: “I want to share this report with the 
members of the assembly at the earliest possible moment." That was 
just before the 1975 election. I have a letter on my desk now 
saying it may be that the final disposition of the dredging case 
will be dealt with this spring. The Premier is going to share with 
us, nine to 10 years later, this report that he is most anxious 
that we have. 


taba srexactlys thessiCuacion we.are in. [tits sinethe courte: 
there will no public hearing. In the future, if the statute 
provides not only for expeditious action by the registrar, if that 
is required, but also for a hearing, then we will not have this 
problem of the tremendous delay that is involved in the court 
proposméion. 


That is what we have been trying to say to the government. 
We have not been trying to second-guess the government on the 
urgency of the action. We have not been engaged in constitutional 
questions of whether in the United States it is due process or 
not. 


All we are saying is to take what is’ in some of our statutes 
now and provide for that kind of power. If the intervention of the 
government has to be immediate and has to take effect immediately, 
as we have done in other cases, then make the provision in the 
etatutest oneltcetnatestOemyamind..is-.what.has.~beenssaid.uwl edo not 
want to keep at it, because the points have been made. 


Ataineelewanecrateru) to,Mr..Kine.tor saying, [mn my opinion, 
citizens of this province are poorly served by the trust industry 
with respect to fiduciary business.'' If I can do anything to 
resurrect chapter IX of the select committee report with respect 
to that very issue and the request that something be done about 
it me Wodl sei ted Swessentialsto.the.,work,we.ate.trying-to.do, 


Dihersthanectoecay that... could perhaps find, if L-were 
retained at a good fee to do it, something in Mr. King's 
submission that I could disagree with in a minor way, I would have 
extreme difficulty about the points he has made. 


It is a perfect example of the mishmash we are in, being an 
overreaction by government to a situation about which the public 
is in the dark. I can understand if you people who have been 
involved with your noses in this business for so long think, 
"Henny Penny, the sky is falling,’ and you move in with this 
elaborate process. This committee has an obligation to tone the 
thing down and restore a little balance to these white paper 
proposals. 


Mr. Boudria: I will try to be brief. Returning to some 
of the original things I was asking when I had to leave, I want to 
go back to the public convenience and necessity theme we were 
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discussing. For instance, it may be a distinct public necessity to 
open a trust company in St. Isidore de Prescott. I probably have 
the only riding in this province that does not have any trust 
company office of any kind. There is no such thing operating any 
place in my riding. I am sure there are not many places in the 
province where that situation-- 


Mee King * "Pre “Party “sound "drstrict: 


Mr < .Boudr ia’: (Most@of “Parry*Sound? *invany-case, all vot 
Prescott-Russell is in Chat’ sitcoation. 


It could probably be easily demonstrated that there is a 
need for a small trust company to operate in Hawkesbury, for 
instance, or some other place. The problem, which you alluded to 
earlier, is that once you open in Hawkesbury, you open a branch 
operation on Bay Street in Toronto, and the public necessity and 
convenience is far less there than it may be in the place I 
represent, which does not happen to have any of those services 
right now. 


You were saying the requirements that are being proposed in 
the white paper will make it more difficult for a new trust 
company to start operating with less than the requirements in 
there. Do you think the verbiage should be changed in the white 
paper or in subsequent legislation in order not to say, "We want a 
minimum $10 million, but you may apply for an exemption so it is a 
bit Less" ?@Shovld it rather @bescthesrevyesses “sayings sinismall 
communities we will encourage the establishment of trust companies 
with less than the amount required in the white paper''? 


When the whole tone is one of asking for an exception, are 
you really not making life more difficult and decreasing the 
chances of getting applicants? Would that be a fair assumption? 


Mr. King: It is a fair assumption. You see $10 million 
in the legislation. You can negotiate down to $9.5 million, but it 
is really not pertinent. For example, there was an insurance 
company established in Sudbury with $1 million in capital. It is 
doing quite well and is providing a significant service to tourism 
ee so on there. It is tailor-made to the facilities it plans to 
offer. 


It should be the other way around. The government may prefer 
$10 million, but the language should be such that there is 
encouragement to people to provide specific services to specific 
communities, racial groups or what have you to serve the people of 
this province. 


Obviously I have not thought it through, but I do not think 
it should be black and white the way the deputy minister is 
suggesting. There are ways we can develop it so it is attractive 
to people. If the legislation reads that you have to have $10 
million, that is going to be very restrictive for many of our 
smaller communities. The concept is, if it is not $10 million, it 
ise $9«millions oes $985! mi Vid ontaCanta te bet S2emal ion: Or iSiemiddion? 


Mr. Boudria: In other words, the whole thrust of the way 
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it is written actually should be reversed specifically to 
encourage the establishment of smaller trust companies in smaller 
rural areas where the public necessity is obviously there. 


UAE SO es oi 


Mr. King: You may be able to cover it by published 
regulations, so that sort of thing can be accommodated. 


Mr. Breithaupt: Or have two classes. 


ir. boudria:: Just one more question. 


Men Kings Mr. Boudrta, the other thing is that you can 
prohibit branches. That is quite common in the United States. 


Mr. Boudria: I understand that under the bill, you now 
have the power to do that in any case. 


Mr. King: For example, it is how you define a branch. 
You may have an office to bring capital from Metropolitan Toronto 
to-- 


Mr. Boudria: To Hawkesbury. 


Mr. King: Yes, to Hawkesbury. So there is no reason why 
you cannot. You can define what a branch is by regulations. 


hirewoOuUdrma ss. backson page 2... you refer to thestrust 
companies becoming banks. It is interesting to note the group that 
will make its presentation this afternoon, the Trust Companies 
Association of Canada, says almost the reverse in its submission. 
This association says banking institutions have gotten into all 
kinds of areas, such as consumer loans and things like that, which 
is making things rough for trust companies. 


The trust companies association is saying the reverse of 
what you are saying. I just thought it was an interesting thing 
you might want to be aware of, in case you are not here this 
afternoon to listen to the brief. I wonder whether you have any 
reaction. 


Meeting ssl biemetoup objects to the banks getting sinto 
Pee Wclomlecanwseesthat. il aminot totally invagreement with: the 
Trust Companies Association of Canada. 


Mr. Boudria: That is all I wanted to know. Thank you 
very much. 


Mor choirman:.lnank: vou, Mc. Boudria. Tomrs Bimteviand 
certainly to Mr. King, thank you on behalf of the committee for 
being with us this morning. 


Mr. King: Thank you for having us. 


The committee recessed at 12:32 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


TRUST COMPANIES ASSOCIATION OF CANADA 


Mr. Chairman: The gentlemen before us are with the Trust 
Companies Association of Canada; William W. Potter, president, 
Alan R. Marehment, chairman, and J. L. A. Colhoun, immediate past 
chairman. Would you please identify yourselves, gentlemen, and 
proceed with your brief. 


Mr. Marchment: IThnank you, Mr. ‘Chairman. Mr. “Potter-is"0n 
my right and Mr. Colhoun is on my left. 


We would like to make a brief opening statement, after which 
we shall be pleased to answer any questions the committee may have 
for us stemming from our comments or from the recommendations we 
have made in our submission relating to the regulation of loan and 
trust companies in Ontario. 


In our submission we refer not only to the proposals in the 
white paper, but also to some of the recommendations made by the 
select committee on company law in 1975. We think it is vital that 
many of these recommendations be taken into consideration also. 


The Crown-Greymac-Seaway situation was very serious indeed, 
and in our view merited the prompt action taken by both the 
provincial and federal governments. We believe these circumstances 
to be unusual and not representative of the industry as a whole. 
Because of this, we hope you do not make any overall regulatory 
framework unduly restrictive so as to limit the capacity of the 
industry itself to grow and better serve the financial interests 
of the people of Ontario. 


We believe the philosophy of the white paper is well 
balanced and recognizes the role and importance of the trust 
industry in a highly competitive market. We think the critical 
questions this committee has to address are ownership and 
competition. With respect to the latter, it has always been our 
understanding that both the federal white paper and the Ontario 
proposals in its white paper were designed to encourage 
competition. Neither wishes to see all financial powers reside 
solely in the chartered banks. 


On the question of ownership, the Canadian Bankers 
Association has taken an opposite point of view. In contrast, Mr. 
Renwick also expressed his concern last week which appeared to 
support our position, observing that entrenched management could 
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be just as detrimental to the conduct of a company as a dominant 
shareholder. He went on further to state his concern about mutual 
life companies and their lack of accountability of management to 
anyone in particular. 


The white paper proposes a framework we believe contains 
sufficient safeguards to prevent a major shareholder from 
exercising a control position to the detriment of the trust 
company's depositors, clients, customers and other shareholders. 


Major shareholders have provided financial support that is 
extremely important to the financial vitality and growth of trust 
companies. Limitations on participation by major shareholders 
would have an adverse effect, not only on the growth of many trust 
companies, but would also have an adverse impact on the market 
value of shares for both majority and minority shareholders. 


The trust industry does not believe the difficulties 
encountered in the Crown-Greymac-Seaway events relate so much to 
who was the dominant shareholder but, as the Morrison report 
points out, to the conduct of the owners and directors, and to 
their direct involvement in management decisions. We believe the 
government proposal in the white paper is correct in taking a 
balanced and flexible approach on the ownership question. We 
believe a significant investor in a trust company should hold 
management accountable for the operations of the trust company 
while it provides the checks and balances to management actions. 


Another critical area for us is commercial lending. Many of 
Our companies have been making commercial loans, primarily 
corporate term loans, to the extent existing legislation permits. 
Over these years, they have acquired considerable expertise 
demonstrated by ovr loan loss ratios, which have been much lower 
than those of the chartered banks. 


It is well to remember that trust companies are domestic in 
nature. Their deposits are raised in Canada and their loans are 
made in the domestic market. A minimum of at least 15 per cent of 
total assets in commercial lending is vital to our industry. We 
would like to stress this in the strongest possible terms. 


We have pointed out in our submission that mortgage loans 
have been primarily our main product for many years. Studies by 
Canada Mortgage and Housing Corp. predict, for demographic and 
other reasons, a decline in residential mortgage demand in Canada 
until at least the end of this century. At the same time, 
chartered banks have been competing vigorously for the reduced 
amount of residential mortgage business available. With their 
enormous size and some 7,000 branches from coast to coast, they 
have virtually taken over this market traditionally serviced by 
trust companies. 


Today the chartered banks account for about half the volume 
of new and renewed mortgage loans. We believe consumer acceptance 
in the marketplace of our products and services has proved we 
serve the public well, but we must have the flexibility to 
diversify our assets to be strong and viable and to continve in 
this role. 
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I will not go into detail on conflict of interest since this 
has been covered extensively in our submission. Parts II and III 
of our submission deal with a variety of specific government 
proposals, recommendations by the select committee on company law 
and our own. We will be pleased to answer any questions the 
committee may have for us. 


2:10 p.m. 


Mr. Chairman: Thank you, Mr. Marchment. I presume the 
Mr. Renwick you are talking about in your brief is Mr. J. Renwick, 
the member for Riverdale? 


Mc... Marcbhment: Yes, sir. 


Mr. Breithaupt: Why don't we give him the first chance 
then? 


Me ..Ghainman:.,. think we-should. 


Mr. Renwick: I am quite happy to wait, thank you. I 
always try to be on the side of the angels. 


interject yon san Like that approach. 


Hone Heoseicieve _toink we-are all part of ,the same 
angelic group. Have you noticed any irritability in anybody on 
this committee? 


MawbdenAw Laylor: :Not.a bit, but.Mr. Renwick=has 
indicated how critical these issues are to his constituents. 


Mr. Chairman: Are there any questions for the witnesses? 


Mr. Renwick: We had an interesting submission yesterday 
from the Institute of Chartered Accountants of Ontario, accepting 
that its representatives were speaking to us as members of a 
public body and not as a self-serving interest group. They said in 
substance, in the events surrounding Seaway, Greymac and Crown, as 
far as they could tell from their point of view there were no 
errors or omissions in the work of the chartered accountants 
involved in the reporting work for the trust companies concerned. 


They also pointed out very clearly the problem with respect 
to internal controls and management controls, which was touched 
upon in your letter. How do we deal with that question? The white 
paper seems to indicate we should deal with it through a number of 
methods, but mainly by a substantial degree of regulation. Is it 
going to be possible, as an alternative, to devise in co-operation 
with the chartered accountants and the Trust Companies Association 
of Canada standards of internal controls and management controls 
that will go at least a substantial way to eliminating the kind of 
problem that occurred? 


Mr. Marchment: I might answer that in a personal way. In 
my own company, Guaranty Trust, our external auditors 
semi-annually address themselves to internal control procedures 
and checks and balances. They report in detail on their analysis 
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of the systems we have in place, systems they may feel should be 
put in place, and the steps we as management have taken to 
implement our recommendations and any comments that management may 
make in opposition to any of those suggestions. 


They usually present quite a detailed report, in writing, 
before the audit committee, which is made up of independent 
members--no management people sit on it--and at the end of the 
meetings they meet privately with the audit committee to discuss 
with it whatever points they wish to raise privately with it. 


We have found it to be a very effective means of satisfying 
the board that we are conducting ourselves properly, and it is a 
great benefit to management itself, to see what weaknesses exist 
in the eyes of an outsider, so that we can address those problems 
ourselves and ensure that the functioning of a company is as 
proficient as possible. 


Mr. Renwick: The institute has been able to develop 
accounting procedures for loan and trust companies headed towards 
the goal of a relative degree of standardization of process in the 
auditing accounting function for trust companies. Is it not 
reasonable to assume there is sufficient similarity among the 
various companies and in the various aspects of an individual 
company's work that would lend some opportunity for standardizing 
or normalizing or providing significant guidance to the trust 
companies on the whole question of their internal controls and 
management controls? 


Mr. Marchment: I do not know whether one set of 
guidelines would apply to everyone, but certainly the procedures 
they follow and the methods they follow would apply to any 
corporation, not only trust companies. The difference would only 
be as it relates to a specific entity. 


Mr. Renwick: Perhaps I could be specific. I am not 
trving to straitjacket a business in standard rules that everybody 
must comply with, but it would seem to me that for a committee 
that was dealing with the question of mortgage loans, surely that 
lends itself to what would be considered good managerial practice 
and good internal controls with respect to the processing of an 
application for a mortgage loan through to its completion, 
including all the questions of appraisal, evaluation and 
judgemental questions and so on. 


In that way, when the process is completed you would have 
the sense that the mortgage committee had looked at each of the 
loans it was making in a way that met the requirements of the act 
and the judgemental questions of good business. Surely that is the 
kind of possibility. 


It is almost trite to say that whenever there is a financial 
collapse in the province, the phrase "mismatching of funds" comes 
back into parlance as though that is something that has just been 
discovered. It is not really a very difficult principle that you 
have to match your obligations with your capacity to meet those 
obligations. 
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When you are dealing in cash, is it not possible to say 
there are certain tests, many of which are in the statute and in 
the regulations, which are designed to confirm on a daily basis 
that you are within the matching requirement that is necessary to 
conduct your business successfully? It may not be a daily test, it 
may be weekly or whatever the period is, but there is always that 
question that has a positive answer, that yes, the company is in 
compliance with its obligations. Is that not possible? 


Mr. Marchment: I would agree with the first part of your 
statement. The matching of funds in trust companies is a more 
complex problem. We all believe in matching, but matching has only 
really become highlighted for most people in the financial 
industry since inflation became a significant factor. It certainly 
was highlighted when interest rates skyrocketed in a very short 
period of time. 


Normally in trust companies a major portion of our flows of 
deposits is in the first half of the year. Our major outflows are 
in the second half of the year. Therefore, it is not that easy to 
match month by month, although we all endeavour to do so. Current 
literature in the financial industry, I am talking of banking 
primarily, has given more emphasis recently to using techniques to 
offset the loss of spread caused by mismatching through the use of 
financial futures and other means. I would think in our industry 
there will be more attention given progressively to how to protect 
your profit when you do not have complete control over matching 
Brunds on a daily oremonthly basis. 


2:20 p.m. 


Mr. Renwick: I do not want to pursue it. It seems to me 
if it is in any way possible to satisfy the government that it 
does not have to go the more elaborate regulatory route, I think 
the association and the institute and whoever else are advisers to 
the trust companies have to answer that kind of a problem. 


I find it extremely difficult to think there is suddenly a 
watertight compartment between the responsibilities of the 
auditors to a company in these areas and then something called 
internal controls and managerial controls. They are not 
necessarily all accounting controls. There are various controls 
that your association probably has an opportunity to deal with in 
a way which would be helpful to this committee and to the 
government, when it gets to the point of preparing the legislation 
which probably will flow from this white paper report during the 
next Ontario parliament. There is obviously time. These things are 
not going to be done overnight. 


I have been critical of the trust companies because I had a 
substantial part to do in raising the issues of the estates, 
trusts and agencies business, in the way in which small estates do 
not have access to trust companies with respect to their 
administration. By small estates, I mean something less than 
wealthy people's estates. We have the indication that, in a sense, 
the financial intermediary business is what is attractive to the 
business and not the estate, trust and agency business. Over the 
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years it has not been possible to maintain the access to trust 
companies for the ordinary citizen whose assets on death probably 
amount to more than the person believes he has in a lifetime in 
relation to group insurance and ownership of real estate and the 
inflationary factor, pensions and all of these additional assets. 
It comes to a fairly substantial amount. 


There are a number of estates that are not efficiently 
administered from the point of view of being able somehow to put 
the assets together to maximize the income, let us say, the 
beneficiaries might be entitled to receive over time. It is all 
set out in chapter 9 of the select committee's report. I would 
appreciate hearing any comments you may have to make about that 
area of the business, including the vexed question that it is 
subsidized by the financial intermediary business. 


Mr. Marchment: I will make a general comment and then 
call on Mr. Colhoun to speak to the subject matter. 


The estate, trust and agency business of trust companies is 
twice the size of its intermediary business. It is very important 
to us. It goes well beyond the personal estate business because it 
encompasses things like pension fund administration, stock 
transfer business and all of those things. It is not only 
significant in size in total assets, being double that of the 
intermediary assets, but it is very significant to us from a 
profit point of view. 


Our industry, which has always been concerned about handling 
small estates and their unprofitability, simply because they are 
so small, has generally taken the point of view that this is our 
franchise and therefore we should serve it. We do take on all 
estates regardless of size, and I would have no reason to believe 
we would not service those as well as major estates. I will ask 
Mr. Colhoun to comment further. 


Mr. Mitchell: That would seem to contradict a statement 
that was made this morning. There was a gentleman who indicated to 
this committee that-- 


Inter jection. 
Mr. Mitchell: Yes. It is interesting. 


Mr. Colhoun: I speak for a major trust company, National 
Trust, in the sense of estate administrations in Ontario. We have 
tried to organize ourselves in a variety of ways, in particular to 
be able to deal with the small estate. We have tried to streamline 
small estates to give them the type of service because they are 
generally a straight payout. Very seldom do we have these things 
going into trusts for children and things of that nature. 


One thing we have been trying to do is get changes in 
procedures. Before the select committee, we talked about 
co-mingling and things like that. We have a common trust fund. A 
number of things of that nature are very important to us. On the 
Other side of the coin, there was a period during the 1970s, and I 
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have forgotten the specific dates, when estates with a value of, 
say, $100,000 dropped five years later to about $70,000, after the 
market break. 


During that period, all of our costs were going up and up 
and up, but we could not get any increase in fees from the 
surrogate ‘court. So there we were, five years later, doing “the 
same type of work. While doing that work was costing us a great 
deal more, we were getting a lower remuneration. That has been one 
of our problems. When we make any effort to talk about 
compensation, the surrogate judges, properly so, regard this as a 
special prerogative. It is their discretion, and it is very 
difficult indeed. 


I think what we particularly need in the legislation, and we 
have dealt with it in part in the areas of co-mingling and dealing 
with small balances and things like that, is some legislative 
support for streamlining procedures so that we can cut down the 
cost of estate administration. 


In our own company we take estates I have seen for $17,000 
or $25,000 in our agenda and report them monthly to the board. We 
have been trying to have a division of our trust department that 
will give this type of small estate special attention. We try not 
to put it through all the extensive computer procedure; we try to 
have different procedures. That is the type of thing we would like 
some legislative support on. 


Mrs RenwickstAzgain, “edraw’to the attention of the 
minister that we tried to itemize at some considerable length the 
kind of study we indicated was necessary in this area. Whether it 
produced a worthwhile result or not, I have no idea, but I 
certainly think it is important to implement that particular 
select committee recommendation. 


Mr. Potter “Mr... Chairman, ‘ase Mrs! Colhoun: pointed outy, we 
did have an informal meeting with the surrogate court judges. We 
also sent a brief to the Ontario Law Reform Commission in this 
area. 


To get back to Mr. Marchment's remarks on the figures, I 
guess it stemmed from your submission this morning, as far as the 
number is concerned, and this has taken some 40-odd trust 
companies in Ontario. The guaranteed funds deposits and so forth 
are $47 billion. But when you look at the estates, trusts and 
agencies side, it is $87 billion. Mr. Marchment mentions nearly 
two to one. These figures are 1982 figures, December 31, 1982. 


Mr. Renwick: How much of that is pension money? 


Mr. Potter: I have not been able to break it down in a 
ehort timesmlnacwis justee totalsofEIn,) $37sbillioneversus the 
other side of $47 billion. 


Mr .2T< Pe ReE1LG) fo bhewgs7 2 bid dt onges si parita of YEhat 
going to be the pensions? 


8 


Mr. Potter: I think it would cover all those areas. It 
would be very difficult right now. You would have to have an 
individual breakdown from everything and total it. 


Mr. Renwick: This is my last question, if I may, and the 
deputy minister is looking into it. I raised the question the 
Other day of whether or not it is time to consider, rather than 
regulation, the concept of public interest directors on companies 
of such importance in the province. Have you given any thought or 
consideration to that kind of approach to the problems we have 
been faced with? 


2:30 p.m. 


Mr. Marchment: I guess I am supposed to respond. No, we 
have not given any thought to it. I would think most of us, if not 
all of us, are quite happy with the input we do have from our own 
boards and really do not see the necessity of the introduction of 
new individuals. We do not see it as adding any more positive 
contribution than we already receive from our present board 
members. 


Mr. Renwick: We do not know these things as yet, but 
there obviously did appear to be a serious problem in the 
transition of ownership of Crown Trust which developed over a 
period of time and finally culminated in the rapid apparent 
oe nee ropa chen of that company in the three months in the fall of 
p : 


How are we going to answer that question? Are we going to 
have to resort to government regulation to deal with that? The 
board of Crown Trust changed quite considerably from the time of 
McDougald's death, through Conrad Black, through Asper, through 
the problems that have gone on with that company. 


How does one deal with that question? They had a board of 
directors at the time of the difficulty in that company. How do we 
get away from the fact we are going to have to consider some kind 
of public representation on a board of a trust company? 


Mr. Marchment: I do not think the trust companies should 
be singled out. I think the problem really is the responsibility 
of directors and the liabilities they assume for being a director 
of a corporation. JIt+could happen, not.only. in-trust, companies. but 
in any other kind of company. If a director knows that, if he 
fails in whatever his perceived duties are he will have personal 
liability, I think he would take a different kind of interest. 


Mr. Renwick: I am not trying to quarrel. I could make a 
distinction in my mind as to directorships in trust companies and 
the standard of care which is required, which is of a higher 
nature in my judgement simply because of the traditional statutory 
provisions that every trust company receiving deposits in the 
manner authorized shall be deemed to hold the deposits as trustee 
for the depositors and to guarantee repayment thereof. 





9 


You can say that is true of every business corporation, but 
it is not. They are impressed with a trust and the trust concept 
is one which--again, I use my terms advisedly--was apparently 
breached in the case of some of the companies which precipitated 
the problems we are faced with. 


It is the same with guaranteed investment certificates. Very 
special language is used. If you are going to have the full 
benefit of that very special concept, you have to accept the full 
obligation of the trust concept. It has got to the point in 
Ontario that we cannot always treat the difficulties that trust 
companies have run into intermittently since the 1960s as if they 
are the odd ball out. 


We have to deal up front with the question of the fiduciary 
responsibility of the directors of trust companies with respect to 
deposits and guaranteed investment certificates. 


Mr. Colhoun: I submit to you that is essentially the 
responsibility of the board. If you put people on the board who 
are representatives of the public, you have to be very careful the 
board does not get into management functions. 


If you make that distinction, I think it is a very important 
distinction. Coming to the board then, whether they have these 
public representatives or not, would be the information that would 
Daslcaelye. low .co, the board: today. 1 -submit.that at that point. as 
directors on the board I do not see how people appointed for the 
public interest would be any more responsible than directors 
appointed in the regular way because they would be keenly aware of 
their duties. 


You have to be very careful that you do not get the public 
directors involved in the management process because there is no 
way these companies can be run by boards of directors. 


Mr. Renwick: No, I am not suggesting that for a moment. 
I am suggesting a public director as a member of the board, 
exercising the functions of board members for a trust in a trust 
company. I am not suggesting they become involved in management. I 
think they would have public responsibilities where they would be 
in a sense the protectors of the public in the ultimate sense 
rather than a degree of regulation and control by the registrar. 


Mr. Colhoun: Who would nominate these people? 


Mr. Renwick: Well, as I say, I assume it would the 
Lieutenant Governor in Council. 


Mr. Colhoun: On the recommendation of the minister? 


Mr. Renwick: I cannot conceive for a moment that the 
government would not take into account recommendations that were 
made by the industry as persons who could serve that particular 
role. 
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Mr. Colhoun: I must say within our own company we would 
not feel the necessity. I think our board acts in such a manner 
that that would be a superfluous need. 


Mr. Renwick: Okay. I do not need to pursue it further 
right now. Thank you, Mr. Chairman. 


Mr. Chairman: Thank you, Mr. Renwick. Are there any 
further questions to the witnesses? Mr. Cassidy. 


Mr. Cassidy: I have some questions. I was waiting in 
case other members wanted to go ahead. Mr. Marchment, reading your 
brief, and I think you know the concerns we have with what has 
been happening within the industry, can I just ask a bit about the 
association? 


How many members are there in your association? 
Mr. Potter: There are 43 members. 


Mr. Cassidy: Therefore, not all of the trust companies 
in the country are members. Is that right? What proportion of the 
assets of the industry are-- 


Mr. Potter: They probably represent over 98 per cent of 
the trust industry members in Canada. 


Mr. Cassidy: So it is the little ones you miss. Is that 
right? 


Mr. Potter: They are usually companies with perhaps one 
branch, something like that. In fact, even on the branch network, 
the companies within the association represent about 95 per cent 
of all the trust company branches in Canada. 


Mr. Cassidy: Was Seaway-Greymac a member of the 
association? 


Mr. Potter: They had joined just shortly before. 


Mr. Cassidy: Are there any standards which the 
association requires in order to be or to maintain a membership in 
the association? 


Mr. Potter: Not basically. The Canadian Bankers' 
Association is an association that is formed by federal 
legislation. The Trust Companies Association of Canada and many 
other associations are really volunteer associations. In other 
words, you can belong but you do not have to if you are a trust 
company. Many trade associations are like this. 


We have articles in the association, but there is no 
specific standard except to conduct the business to the public 
good and maintain high standards. There is more or less what you 
could "Gall -avcode "oF ethics: 


Mr. Cassidy: Do you have a code of ethics? 
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Mr. Potter: You could say that in a way. We have spelled 
Lc routs sYourcantcal LDVit tavcode of*ethics;)thut imvessencenititis not 
really a code of ethics. We have certain standards. 


Mr. Cassidy: Is it your practice then-- 


Mr. Potter: But, again, we do not have self-policing, so 

if a company does something, as we have had in the last year, we 
can use moral suasion to a degree, similarly to what the registrar 
does. I do not think he had certain controls. He could use moral 
suasion. We can within the industry because they are meeting with 
members of the executive, the officers, chairmen and so forth, but 
there is no specific way we can expel them from the association. I 
think that is probably what you are getting at. 


Me i Cassidy Youemay not *belable*to*expely them; 9butseyou 
can keep them out if they want to come in. Was there any review of 
Seaway-Greymac when they came in in terms of whether or not they 
would appear to be complying with the code of ethics? 


Mr. Potter: At the time they made their application and 
so forth, they furnished a financial statement and a background on 
their net worth and so forth. There is no cut-and-dried method to 
say, "I am sorry, you are below a certain level or you have done 
this and we cannot accept you." We do not have that authority in 
Our association. 


Mr. Cassidy: Of your 43 members, what proportion are 
widely held and what proportions are narrowly held within the 
definitions of the Ontario Securities Commission? 


Mr. Potter: Within the entire trust industry, probably 
right across* Canada’ now,*most*of the companies: have. either, one 
major or a number of major shareholders, similarly to Guelph Trust 
that appeared the other day. 


2:40 p.m. 


Mr. Cassidy: Im other words, when you say you are 
comfortable with the ministry's recommendations about taking no 
action on ownership, you are reflecting the views of your members 
who overwhelmingly would not come under a 10 per cent rule, if it 
were to be brought in right now. Is that right? 


Mr. Potter: I do not think it is only our members. I 
think that is true of most trust companies in Canada, whether or 
not they are members of the association. 


Mr. Cassidy: You also state quite strongly in your brief 
that major investors in trust companies are in a far better 
position to hold management accountable for the operation than 
would be a more broadly diffused group of shareholders. I sense in 
that some criticism of the banks. Is that correct? Basically you 
do not think the present form of bank ownership is capable of 
holding management accountable particularly well. 


Mr. Potter: The bank ownership question was for an 
entirely different reason. When the 10 per cent limitation was put 
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on, it was primarily to protect the Canadian identity of the 
banks. I think that was a major reason. 


Mr. Cassidy: But you have not answered my question. You 
say trust companies are in a better position to hold management 
accountable because they are our major shareholders. 


Mr. Potter: I think the key word you are using there is 
"accountability.'' If you have equity and you are a major 
shareholder, you are going to have a certain amount of money in 
there, your shares and so forth, so you want accountability. When 
you talk of the Crown/Greymac situation, you have a singular 
situation that is not normal. 


As far as the banks are concerned, I am not saying mangement 
is not competent. If you turn the other side of the coin, if you 
did have major Canadian shareholders, you might not have had some 
of the loans that have been made in the past, similar to the Domes 
and so forth. You have a tremendous number of loans made by 
management. 


In 1982, our loss ratio--and I have to agree we are not 
making the size of the commercial loans the banks are--was 
something like 0.20, compared to the banks' 0.92. In 1983, their 
loss ratio was 0.125 and ours was 0.250. Our loss ratios obviously 
speak well of certain things; of management, of credit control, of 
expertise in commercial lending. A fourth point could be 
accountability of ownership. I do not know. That: is a debatable 
point. Certainly I would think they would have a strong say in it. 


Mr. Cassidy: A number of witnesses have expressed 
concern, for example, as to whether the registrar should have the 
power to approve appointments of directors or of the chief 
financial officer and chief executive officer of a trust company. 
It is a very basic concern, alone the linessoftetiin thatecase-awho 
is responsible if that particular executive screws up?" 


In the Crown Trust débacle, the management of Crown Trust 
proved to be totally impotent in terms of putting up any effective 
resistance to commands from the controlling shareholder, which one 
would have had to say in their judgement and experience were 
wildly out of syne with the traditions of that company and wildly 
imprudent in terms of its traditional mission as a trust company. 
Might it be that the practice of having controlling shareholders 
leads to a kind of supine or weak management, which is vulnerable 
to that kind of thing happening again? 


Mr. Marchment: I would say no. You are dealing with 
human beings. If you find yourself in a position where you differ 
in some instance, you resign. That is certainly going to be public 
news. I do not think anyone of a company of that size can resign 
without it appearing in the newspaper along with the reasons. It 
gets back to whether you can legislate honesty. 


Mr. Breithaupt: Or legislate against greed. 


Mr. Marchment: Right. 
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Officers and directors should have a liability for acting in 
dishonest or derelict ways. 


Mes Cassidy. Pacceptnthat: (Thatvisinet othelcasepnow; 
but it should be. Is that what you are saying? 


| Mr Marchment: Isthink itsis the case now. Heresare two 

| chief executive officers of two major corporations, both of which 

have substantial shareholders. I cannot imagine being asked to do 

_ something that was against my moral principles, and if I were, 
that there was any way for me other than to resign. I am sure Mr. 
Colhoun would do the same thing. 


Mr. Cassidy: We are talking ethics and morality now. 
None the less, we have a situation where not only does that kind 
of whistle-blowing fail to take place--nobody at Crown was 
prepared to put his job on the line or quit, go to the Globe and 
Mail and say what was happening--but also over the preceding year 
or year and a half when there was a frenzied multi-unit 
residential buildings activity, and a lot of it was in the hands 
of Seaway and Greymac and so on, but Canada Permanent and many of 
the other trust companies were certainly involved in some ways in 
MURBs, where were the warnings from the industry about how 
imprudent this was? 


Was there pressure by your association on the department of 
Inelur ances yeuess 1 this,.lline Ottawa ands onsatheiregistrarny ofptrust 
companies here as the two most important trust company 
regulators--I accept that you three gentlemen represent reputable 
companies--to get these operators out or to clean them up before 
they created the kinds of problems that eventually transpired? 


Mr. Colhoun: Mr. Cassidy, that» would have put. the 
association in the position where it would have to carry on an 
investigation of the operations of its member companies. That is 
not the nature of the association. We are not equipped, we have 
not got the staff, nor do we have the authority. 


Mr. Cassidy: You are here making representations before 

Our committee in terms of things you would like to see done to 
facilitate the business of the trust companies. Although it is a 
voluntary kind of a show, you have a code of ethics which is at 
least part of the articles or the charter of the operations of 
your association. You are saying when it comes down to an actual 
ethical question your association has basically got a practice of 
walking on the outside of the street. Is that right? 


Mr. Colhoun: No, no. You are talking about these MURBs. 


Mr. Cassidy: Yes. 


| Mr. Colhoun: Let me give you another example. Crown was 
paying 200 basis points at one time for money of a similar term. I 
had no idea what Crown's book was like, and if they were in a 
matching process whether they were trying to buy money to match 
off something. They maybe had an investment where it made sense to 
do that. I had no idea of the internal workings of Crown and no 
way of assessing why Crown would be paying more than we were. 
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The fact that Crown was paying more got it a lot more 
deposits, but the simple fact is that I had no knowledge of why 
Crown was doing that. We know in retrospect why they were doing 
it, but I could not, and I do not think any member of the 
association could have gone in--well, we cannot go in--but sitting 
where we were with the limited information available to us could 
have made a determination of the nature of Crown Trust problems 
from the outside. It was totally impossible. 


Mr. Mitchell: You are here really because you feel there 
has been a reflection made and you see this white paper proposal 
as being one that is going to assist in ensuring that you express 
the concerns of your association and you want to ensure that 
proper controls are in hand to be able to offset that in the 
future? 


Mr. Colhboun: It is no comfort to us to see a company get 
into trouble. That reflects upon the industry and it really is to 
our detriment as much as anybody else's that a situation like this 
should arise. Our approach to this would be that we would try to 
prevent it if we knew anything about it. 


2:50 p.m. 


Mr. Cassidy: Let»us suppose you were jin) the car jbusiness 
and a dealer in town decided to offer brand-new Chevrolet Impalas 
for $5,000. You would begin to have an awful lot of questions 
about what the hell was going on when you knew you had to pay 
$9,000 wholesale for the same cars. When a company like yours 
starts to pay two basis points more for deposits than you are 
paying, is that not the same kind of situation? 


Mr. Colhoun: Would we wonder about it? 
Mr. Cassidy: Yes. 


Mr. Colhoun: After we wondered about it, what else could 
we do? 


Mr. Cassidy: Did members of the association go to the 
regulators, saying ''There is something screwy going on," and urge 
them in the strongest possible way to find out what was going on? 


Mr. Marchment: I will say something that Mr. Colhoun 
said earlier. 


We talked earlier about the problems of matching. As you 
know, everyone has had those problems. From time to time, you make 
the decision. If you have excess assets and a deficiency or 
liabilities, you will try to match and lump the loss so that you 
could well pay 200 basis points more for your deposits, get it 
over with in as short a period of time as you can, and that would 
certainly do it. You have locked in your loss. You are not worried 
about the loss turning out to be 400 or 500 basis points, because 
the interest rates have changed on you; you have hurt your 
earnings but protected yourself against greater losses that may 
OCCUr.: 


i Ae 


When you see someone doing that and you do not suspect there 
is some dishonest reason, you think it is his strategy for the 
moment to correct a problem he has. It is as simple as that. We 
all ido 1t irom time to time, ot "to "that -derree! but we dotit. 


Mc. Cassidy: il appreciate that. None ‘the ‘less ¥*there was 
enough street talk around to know the kind of business Mr. 
Rosenberg was involved in. Although you knew he had only recently 
taken over Crown, you also knew the type of operation he had been 
running at Greymac. 


The reason I am asking the question is this. We had the 
chartered accountants here yesterday, and we were talking about 
the responsibilities of auditors and so on. Nobody in the ministry 
hesebeen,riredrifor vlosing: $400emrYlicn. or $400 militon vot spublic 
funds. No minister has resigned. The accountants are saying, "It 
was not any our people doing it." If the lawyers were to come in, 
they would probably tell us the same thing. Certainly, there have 
been no disciplinary actions against lawyers or accountants. Your 
association is saying, "We have a code of ethics, but we did not 
feel,it»wasappropriate to act.” 


The problems and concerns about the operations of Greymac 
and Seaway began almost two years before the eventual crash and 
the legislation in December 1982. This was going on for a long 
time. The operations with the multiple-unit residential buildings 
were going on a long time. You had this enormously rapid growth of 
Seaway, which increased something like 15- or 20-fold in size over 
a short period, two years. You know the business and you know it 
is relatively difficult for a trust company to acquire the capital 
to permit that kind of rapid growth unless something very peculiar 
TSsucoington.s 


If it were good and legal, then would I suspect some of your 
members would like to do it too. If it were not good and legal and 
represented unfair competition, I would have thought that, ethics 
aside, you would have an interest in blowing the whistle and 
petting: Chatekind. of thingsto stop, *both in tthatsitewould shirt’ the 
industry and because it is unfair to reputable operators who are 
continuing business in-the normal way. I put that case to you. Is 
there nobody in this entire province who bears any responsibility 
Eoryethis: 


Will we wind up scapegoating Rosenberg, Player and Markle 
and saying they were just rogue elephants and leave it at that? 
Can your faith in single owners survive the fact that certainly 
Izzy Asper was in it for the money when he bought and then very 
quickly resold Crown and that Conrad Black was demonstrably in it 
for the money and when it was no longer convenient for him to have 
Grown, -he.Let.it.ouvt, despite its having been in the Argus’ group 
for many years? 


Mr. Marchment: I might just come back on this and answer 
you in a different way. When we went through difficult economic 
times, having a major shareholder was a godsend in that you could 
not have a share issue to increase your capital. They seemed to be 
the only ones who were prepared to step up and invest more in your 
companies at a time when you could not get the money elsewhere. In 
my mind, there is no substitute for having a support in such times. 
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When you are talking about our competitors, and what they do 
and what we think of them, we as a group or as individuals may not 
like someone cutting into our share of deposit-taking, which they 
obviously are by paying greater rates. But, complain as much as we 
might between ourselves, we cannot assume that the other person is 
dishonest. We know he is giving us a problem, but we really do not 
know what is motivating him. 


In retrospect, I guess you can ascribe whatever you wish. 
You say those companies had great growth, which is true, but that 
is not available on a current basis, because statements are not 
issued that currently. Even if you did see this growth of Seaway, 
you might be envious of how they managed to do it and wish you 
could do it, thinking only in the terms of how you traditionally 
conduct your business and that someone may have a better way of 
doing it and therefore you too should be amending your procedures. 


I would think you would be on dangerous ground to assume 
every time that someone becomes extremely aggressive that it is 
for dishonest purposes. Therefore, I think you have just got to 
continue to pursue your marketing as best as you can. 


Mr. Cassidy: What about the multiple-unit residential 
buildings and, let us say, a technical problem but also a very 
real problem, the question about the valuation problems inherent 
in MURBs with respect to the Income Tax Act, which was prepared to 
accept a valuation that was far in excess of fair market value 
because of the inclusion of soft costs? 


I spent an hour last night working through Terry Belford's 
book. I still do not understand how on earth this soft costing 
works. It is a legerdemain that I cannot quite fathom. None the 
pees, in terms of generally accepted accounting principles, it 
stinks. 


Was that not identified within the trust companies as a 
problem and one that could either trip you up or lead to excessive 
valuations for mortgage purposes and, therefore, to either unfair 
or unwise competition? 


Mr. Marchment: The MURB program, as I recall, was a 
federal program designed to achieve certain goals that they wished 
to achieve. Not all of us participated inj it, 


Mr. Cassidy: But many of your members did, I believe. 


Mr. Colhoun: I am not sure that very many of the majors 
participated in that. We certainly did not, and we never paid any 
attention to what these companies were doing; it was not of any 
interest to us. 


3 p.m. 


Mr. Marchment: I know we were asked to participate, but 
for various reasons, we did not; nor did National Trust. I do not 
know who did. None the less, I am not against the program. If 


EY 


shortcomings happen to come out of it, and we are on to the 
extreme again, they would be things we would not monitor as an 
association. 


Mr. Cassidy: Okay. 


Mr. Potter: Mr. Cassidy, we would not monitor the 
values, and you said yourself that the Department of National 
Revenue accepted the valuations. 


MEwegCacsidy: Tes, bDUC EL think It-is*also quite*eledr 
that the valuations accepted by DNR would not be accepted under 
generally accepted accounting principles. 


Mr, Potter: I;could probably agree with you, butall I 
am saying is that if DNR accepts them, how can the association or 
an individual member of the association be critical because most 
of the majors were not involved. There were probably only a small 
number of trust companies involved in multiple-unit residential 
buildings. I am just guessing, but the ones you are talking about 
probably had 80 per cent of the MURBs. 


As you say, DNR accepted a valuation. How could we as an 
association, or an individual company say, "DNR, you are wrong; 
the valuation is this."’ In most cases we did not know the 
particular MURB, we did not know the valuation and we did not even 
know the location of it. You can see the problem. 


In a similar case, if one of your neighbours advertises his 
house for $270,000, and you have a similar house up for $150,000, 
VOU um eanOUSicind Say. iu do notythink heswhl ince lant... 
LOUD erct i eical ore it, but the fact temains youscannoteds 
Bnyechioee tf Meadoes, sell 1c, your are cooing to say,, 1 Jue ao-neL 
believe it.'' You say DNR accepted it. We ao not know the 
properties in question, and that is exactly what happens. That is 
what it amounts to. 


Mr. Cassidy: I have no problems with some of this. 
Basically, we have seen this happen in other societies where 
people chose not to see what they did not want to see, or chose 
not to recognize what they did not want to recognize. If we all do 
Ehat, alot of the fabric-of a‘ society basically runs down." I" have 
not thought through entirely the question of what the ethical 
principles to be followed in business might be. 


I raise that as a general question. If everybody says, "I 
willedo what. is within. my tights, but I am, certainly not going to 
look over my shoulder to see what anyone else is doing," we could 
quickly see a rapid decline in the standards of public morality 
and business morality in this country. 


Perhaps I could go on and ask some other questions. On 
valuation, you questioned the use of fair market value or market 
value as proposed in the white paper. You say in questioning it 
that this might lead you to be uncompetitive relative to other 
financial institutions such as the banks. You seem to be 
suggesting the banks are valuing for mortgage purposes at 
something which exceeds fair market value. Is that what-- 
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Mr. Colhoun: Mr. Cassidy, all we are saying on that 
score is we are all lending money in the mortgage field. We do not 
know what the principles of valuation will actually be when they 
appear in print. All we are saying is that, because of the unhappy 
events that have occurred, we should not be placed in a position 
where we cannot value a property in the same way as a bank, an 
insurance company and a pension fund would value it if they were 
being asked to lend the money on the same thing. 


Take your house, for example. We should be able to value 
your house in the same way as the bank would value your house, in 
the same way as a pension fund or an insurance company lending you 
a five-year mortgage. If for some reason the principles of 
valuation are different because of this unhappy event, you have 
really put us out of that market. 


Mr, (Cassidy:;Are. YoU DOtlr copening the Coor Lo a lew 
round pofLuMURB valuationsvoristhact ‘kindrore thing. this kinds Onicrazy 
valuation where people say, "If I had a hotel on this property in 
10 years, it would be worth so much and, therefore, that is the 
valuation-- 


Mr. Boudria: That is what they did. 


Mr.) Gas sidy That, os whats Chey da dial hatieheor leit ete 
you not opening the door again to that kind of abuse? 


Mr. Colhoun: We are really saying, do not make it more 
difficult for us to compete in the market than others. We have to 
create assets. We cannot take deposits unless we can create 
assets. For Ontario companies, coming back to my own, that have 
the higher multiplier above 20, we have to comply with five tests, 
the first of which is the quality of assets test. Essentially, if 
we are not going to go into cash and government bonds, we are 
confined to residential mortgages. If we cannot find the asset, 
then we are hamstrung in the business. 


Mr. Cassidy: So you are not opposed to some limits on 
valuation. 


Mr. Colhoun: Some reasonable principles of valuation, 
but they should apply across the board. They should not apply to 
just one member of the lending community. That is all we are 
saying in that sentence. 


Mr. Cassidy: This morning we had a lengthy discussion 
about disclosure and the question, for example, when Seaway was 
put on the month-to-month licence, of whether that should not have 
been made public, released to the public, or whether there should 
be a monthly bulletin from the registrar rather like the Ontario 
Securities Commission bulletin. Has your association any views 
about disclosure as a means of helping to back up what the 
regulators do? 


Mr... Colhoun: What. the, minister is doing at that point dis 
trying to watch a company, perhaps trying to rehabilitate it. If 
you make a public disclosure, you just drive that company straight 
into the rounds. 


hisses 


MewwGassidy;4isvitenot correct that;banks, because “their 
shares are widely held, are essentially under exactly that kind of 
requirement from the OSC? 


Mr. Colhoun: The banks? I do not follow you. 


Meee vader Cyc Disclosure rs required, including 
materiality, under OSC regulations in terms of any substantial 
change in the affairs of a bank. Therefore, are the banks not 
under exactly that kind of disclosure requirement now? 


No COlnouUn.. 1 dO.not -toink 4. tOlloW you. 1 do Tor Conk 
they are. My own view is they are not. Take the Continental Bank 
of Canada, which had some problems. All that happened was the 
inspector general stepped up and forthwith made sure that bank was 
secure. 


Hon. Mr. Elgie: The governor of the Bank of Canada said 
"Don't worry. That was the end of it. 


Mr. Potter: The statement made at the end of it by the 
governor of the Bank of Canada-- 


Mr. Colhoun: There was no question of being under 
examination or under a limited licence. All that happened is a 
Stetement was made saying, ‘This bank is sound.” 


Mice oDnerehaupe-wrerhaps we could» get’ Che minisrersce 
comment on that theme. I was not aware that banks as such had 
requirements under the OSC in this matter unless certain 
particular securities were issued. Are there general overview 
provisions the OSC has that it reports upon routinely? 


MretcroOsoie. Not that’ lam aware of. I thought Lt was ip 
connection with their being an issuer, looking at standard rules 
that would apply there, but I really do not know. 


Mr. Cassidy: In addition to prospectuses, because the 
bank's shares are widely held, they have to produce quarterly 
statements and annual statements and make them public, which is 
not required of trust companies. 


The gentleman here indicated-- 


Mri... Bo.eithaupt:) Do, they; have to make their reports to 
the OSC: 


Mr. Cassidy: They have to make them public. They 
effectively publish them. They are issued through the Financial 
Post services and that kind. of thing. 


Mr. Breithaupt: But I thought we were talking about the 
OSC opportunity of setting that tone which, if it had for the 
trust company a similar bulletin or whatever, might be a useful 
project. I did not know the banks had an OSC requirement. 
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Mr. Cassidy: The requirement is because the shares are 
are widely held. It is no different from a manufacturing company 
in Waterloo whose shares are widely held. 


Mr. Breithaupt: But not a requirement from the OSC. 


Mre Cassidy:aSure,sadteisnunder the securities 
legislation. 


Mr. Crosbie: If the prospectus requirements of the 
material change in circumstances affecting the value of the shares 
that are being traded publicly, there is a duty to disclose. 


Mr. Breithatpt: ,In’ a prospectus for a new issue. 

Mee eel OSD Le INGOs 

Mr. Cassidy: No, on a regular basis. 

Hon. Mr. Elgie: If their circumstances have changed, yes. 
We will check that with the chairman. 


Mr. Breithaupt: It would be useful to know what the 
rules are as we look to bringing the trust scene into some 
equivalent pattern of information. 


Mr. Cassidy: This is the point I wanted to make to Mr. 
Marchment and his party. 


Mr. Chairman: Excuse me, Mr. Colhoun wants to make a 
comment. 


Sel Oup. Ds 


Mr. Colhoun: (Inaudible) analogy, Mr. Renwick. I 
appreciate it very much. If a company that has a debenture issue 
or bond issve outstanding is getting into trouble, the trustee 
will become aware of this. We have agonized over this many times. 
We do not want to make a public disclosure of breaches of 
covenants. We will go and talk to the company. As soon as we do a 
public disclosure of the type you mentioned, that company's 
ability to get any form of credit is gone. You have driven the 
company into bankruptcy. 


You look at.a company that is having problems and you do not 
stand up on the rooftops and announce this fact; you try to work 
with the company to rehabilitate it. That happens all the time in 
the commercial field. If the registrar had stood up on the 
rooftops and broadcast that he had put a company under a limited 
licence, I think there would be a tremendous run on the deposits. 
There would not be the assets, the liquidity, to meet that run, 
and you would have problems in spades. 


Mr. Cassidy: Maybe I can ask the question this way. 
Essentially, you have said trust companies are closely held 
whereas the banks are broadly held. Therefore, these two competing 
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groups of financial institutions come under different regulatory 
requirements. The banks come under the Ontario Securities 
Commission, along with all publicly held companies, and the trust 
companies come under regulation. 


Mr. Colhoun: We are under the OSC for the same reasons. 
Mr. Cassidy: Pardon? 


Mr. Colhoun: We are all security issuers for the same 
reasons and subject to the OSC in the same manner. 


Mr. Cassidy: I do not believe so because, being closely 
held, you are not required to file. 


Mr. Colhoun: Any substantial change in our fortunes with 
anything that is happening in our company would have to be 
disclosed in this same way. 


-Mr. Cassidy: In the case of Seaway Trust Co. and Greymac 
Trust Co., those requirements did not exist. 


Mr. Crosbie: Seaway had to make a disclosure of its 


investment in the Cadillac Fairview apartments and file it with 
the OSC. 


Mr. Cassidy: Did Seaway ever make a disclosure about the 
fact it was put on a month-to-month licence? 


Meee Cre OSD seer aMmenote aware ofthat. 


Mr. Breithaupt: They would hardly announce it in public. 
Mr Cassidy:It is material. 


Hon. Mr. Elgie: I think the issue we need to zero in on, 
as we talked about with Mr. King, is what the impact is on the 
company if you announce to the public the moment you put it on a 


short-term leash. Are we going to destroy members of the financial 
institution? That is what we as a committee need to know. 


Mr. Colhoun: Who,are you trying to protect? You are 
trying to protect the depositor from what would be a disaster. 


Mr. Cassidy: Suppose I am a depositor. In fact, we have 
another example because the depositors will have had more than 
$20,000 in some of these companies and, basically, apart from 
maybe knowing what the spreads are, they have no information with 
which to work. 


Mr. Colhoun: To carry on with your statement, you make 
this announcement. I and a lot of us here have $60,000 or $80,000 
in one of these companies and we all end up the next morning at 
the wicket. That is the end of it because the company does not 
have at that point-- 


Ze 


Mog Cassidy: shitetre “eivse Ctbe*régu lator, iil Geseougher 
power than the regulator proved to have in trying to clean up 
those companies. The regulator diddles them around-- 


Mr. Colhoun: The company is the trustee in bankruptcy of 
those companies at that point. 


Mr. Cassidy: Do you not think it might have saved us a 
lot of money, though? 


Mr.. Marichment 2 =Ethimay éf6 *y.0u, in “aobecalll sui Pleod, 
because you have forced a company into bankruptcy which would not 
necessarily have been forced into bankruptcy. In the United 
States, there is a list of banks on a watch list, and the numbér 
of banks on the list goes up and down, depending on economic 
conditions. By and large, it works quite well. 


Mra Gassidy: 'ssthis®aSpub bic Vrse? 


MriseMarchment* (No, ei@?igenot? lt, is ka," List heeperby séhe 
Federal Reserve Board, I guess, which means these particular banks 
are scrutinized on a continuing basis and counselled to correct 
their condition. When they do, they are withdrawn from the list. 


Mes Cirlifves P°BuE CLG tts *nee public -informationy vis ne, 
MmaaMarehment:,.1t is not. 


Mok Gillies: [Gdn ¥you think Gf.4a jurisdiction in the 
world where a financial institution in some difficulty would be 
public information? 


Mr. Marchment: It would not be for the same reason Mr. 
Colhoun says. You would have a run on the institution and you 
would force it into bankruptcy. 


Mr. Cassidy: Which would have been better, to have had 
Greymac or Seaway go into bankruptcy at the beginning of 1982 or 
to have had the events that took place at the end of 1982, with 
all the undermining of credibility of your industry plus the cost 
to the taxpayers and the trust industry through the Canada Deposit 
Insurance Corp.? 


Mr. Chairman: Mr. Cassidy, you seem to be getting off 
the track a little bit. 


Mr. Cassidy: No. I think this is-- 
Meer Chairman: 9) reakly ao. 


Mr. Crosbie: I cannot give you the names for obvious 
reasons, but what if we were to trot out the companies that are 
currently carrying on business successfully and went through a 
distressing period in which we accommodated and worked with them 
until they got out of it? Would it be better for them to be 
bankrupt today or still alive and well? 
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Mr. Cassidy: What we have seen now is clear evidence 
that the registrar was incapable of getting anywhere in getting 
the companies to shape up. 


Mr. Gillies: You are suggesting a scorched earth policy. 
The regulation would be the registrar going around cleaning up the 
shells of burned-out trust companies. What you are recommending 
would be a travesty. 


Mr. Cassidy: I understand there has been a trend towards 
tightening up securities legislation in this province. Since 1978 
the Ontario Securities Commission has enjoyed a great deal more 
power, and one of its basic powers is power of disclosure. If 
something adverse is published about the companies under the OSC, 
they see it right away because the capitalized value of the shares 
goes down by $5 million. 





Mr. Mitchell: If the company goes bankrupt, nobody gets 
anything. 


Mr’. "Grillies: What “the ministry sis trying to do and the 
white paper is trying to do is to provide a regulatory framework 
to attempt to minimize problems. With respect, if we were to 
follow the course you are suggesting, as Mr. Crosbie said, if any 
company got into trouble, it would be telegraphed to the public 
and the depositors. It would lead to a lot of institutional 
failures. 


Mr. Crosbie: There is a substantial difference between 
the financial institution and another corporate reporter to the 
Ontario Securities Commission. If the company has some major 
diz IcCULCY. 1C-Can be reported, put “unless Lt -e6es dub Vinee rthe 
market trying to raise money, that incident might not affect it. 
By the time they get around to going out for new capital, the 
Situation may have cleared itself up and they could be in a good 
position. But a financial institution's day-to-day existence 
depends on that cash flow over the counter. Although you could 
clear it up in six months, the announcement could put it out of 
business immediately. It does not have that period of recovery 
Bnac “a -nontinanctabl*insctrcucion has: 


Mr. Cassidy: I want to go on to another question, but 
Suppose you went to Dalhousie ward in my riding today and said, 
"The position expressed by the industry and the government is that 
To 1s (Orayeror-fourcramrries to control $80 billion worth of 
assets through some of the major trust companies in this country; 
it is okay for huge economic power to be in the hands of a few 
neoples andaein-adggitron cto’ that:-1e rs*the perrey of “both @the 
industry and government that there should be no disclosure over 
what the hell is going on with the exercise of that economic 
power .'' People would say, 'You have to be crazy." They might be 
tempted to say, "That is what they told us was going to happen 
with the concentration of economic power in the latter stages of 
Capitalism, 


Hon. Mr. Elgie: The dying days. 
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Inter jections. 


Mr. Crosbie: Assuming there is a trust company operating 
in your riding, if you went to the employees of that trust company 
and said, "We have two options, one to work with this company and 
keep it alive and keep your jobs and the other to make an 
announcement in the local paper and put you out on the street," 
they could not understand why we would close down a trust when we 
had an alternative of keeping it alive. 


You may recall the severe criticism that was levelled 
against us when the receiver had to move in in October. People 
marched on Queen's Park and got quite a bit of support. That was 
far more an extreme situation than any we have been talking about 
of a company being offside in some investments. 


Mr. Marchment: I hate to make all my comments personal, 
but with the conversation being on the negative side, I would like 
to give one reference to the positive side. 


In 1974 Guaranty Trust was about to be one of the bankrupt 
companies. As the sixth largest trust company in Canada, that 
would be to the disadvantage of not only the company but also the 
image of the stability of financial institutions in the country. 
We are a federal company. Discussions were held at the federal 
level. We arrived at a way in which we could carry on business 
normally even though we were undercapitalized. 


You will recall that was the first time high interest rates 
hit the country. You could not issue shares of any kind at that 
point Lf jyeoiwerje.-t ightuwioers..cap.LtabvaG that point eatuwould be 
all the more reason you could not do it. 


Our shareholders stepped in and put the capital in. It was 
our sole and only source. One year later the company was back in 
business, as everyone else was, meeting all the tests and has gone 
on since that time until now we are a company that has $6 billion 
under administration. We would not have existed if the attitude 
had been, "Let us put it up on the bulletin board.'' We would have 
had a serious run on deposits. At that time I guess we had about 
$1 billion in intermediary assets. It is a sizeable amount to have 
and it would have been unnecessary. 


When we are talking about these problems and we are so 
focused on Seaway etc., which is all negative, remember there is 
the other side that could be all positive. It is incumbent upon 
regulators to be as conscious of making a positive contribution to 
the financial industry as it is to be acting in negative 
circumstances. 


Mr. Cassidy: I just want to-- 


Mrey Chairman :) Just av(second, Mr MiCassidys. Liwantttovask 
Mr. Crosbie something. I would be interested in how many companies 
we have helped get through the difficult times, where we did not 
announce it and they worked their way out of it. Do you have some 
figures on the positive things? 
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Mr. Crosbie: I do not have any at my fingertips. 
Obviously, I have not been at the ministry that long, but I eaaoe 
of some in recent times, in the last couple of years. 


Mr. Breithaupt: Would you say there are several each 
year that have to be sorted out? 


Mr. Crosbie? Yes; at least two-or three. 


Mr. Cassidy: It might be useful if we could have a memo 
next week which would say what it is that the trust companies, if 
closely held, are required to make public, both as to published 
reports and as to reports to authorities which then in some way 
become public. 


It is my impression the only thing that is required is the 
reports to the registrar, which take many months or many years in 
some cases to be made public. Mr. Marchment indicated that because 
there was not timely information, it was very difficult for 
members of the more reputable companies in the industry to 
actually know just how rapidly Seaway was growing over the period, 
say, from the beginning of the end of 1982. I believe that is what 
yOU Said. Tgethatecorrect? 


Mr. Marchment: I would not necessarily be aware, but I 
think With the» normal time it takes for all of us to issue a 
report, whenever you saw it a great deal of time would have 
passed. I am not saying we would have monitored it. 


Mr. Cassidy: It would not come as a matter of course 
because there was a prompt and timely reporting taking place 
within the ministry? 


Mr. Marchment: I guess it depends whether their stock is 
listed and so on, all of which are the requirements for filing. I 
ratherMdoubtethat. 


Mr. Crosbie: Mr. Cassidy, let me qualify your question 
this way. You talk about a closely held company. Really what we 
are talking about is a publicly traded company and one that is not 
traded publicly. 


Mrs, Cassidy?! Yes. 


Mr. T. P. Reid: Could we have those broken down? Do we 
have a list of which ones are privately held and publicly held? 


Inter jection: Yes, we can take it out. It will take a 
few days, though. 


Mr ..-Cassadyiy1 gust want to conckudeby-- 


Hon. Mr. Elgie: The different requirements they have, 
too. 


Mol. (Case idye? Yes sDoespthe minietny, pre ths registrar 
have a lot of background research that was done in connection with 
the white paper which it should share with the committee on 
questions like this? 
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Mr. Crosbie: Not a great deal, no. 


Mr. Cassidy: You have some. 


Hon. Mr. Elgie: As part sof the committee, one of the 
authors did significant personal research and review of the 
issues. If you are asking if for each of the areas in the white 
paper there was a document prepared, no, there was not. 


Mr. Cassidy: Mr. Marchment, both Jim Renwick and I have 
expressed some comments along the lines you have expressed in 
questioning this regulation which is proposed here. We have felt, 
however, or at least I have felt, that the tradeoff is that if you 
distribute the ownership more widely you can justify a lessening 
of the regulation. Since you are opposed to any ownership 
restrictions, is there some other tradeoff you can suggest that 
could be used to justify a loosening of the proposed regulatory 
framework? 


Hon.) Mo. wiLedert Give €hemssomeni deatotiphes sort,0f 
things that have been talked about so they have an idea of the 
direction. 


Mr. Cassidy: I was just looking at the brief here. You 
are wondering about circulating minutes, disqualification of the 
CFO-- 


Hon. Mr. Elgie: Mr. Renwick was talking about a public 
member on the board, was he not? 


Mr. Renwick: Yes, public interest. 
Hon. Mr. Elgie: A public interest member of the board. 


Mr. Cassidy: As a matter of fact, Mr. Jackman has 
suggested the same thing. He suggested there should be what he 
called 'depositor-shareholders'" and a new class of directors 
should be established to represent the depositors’ interests. That 
is just a brief line in a Financial Post article. I am not sure 
whether you are familiar with the proposal he has made. 


Do you have some ideas of other tradeoffs that might be made 
to balance a reduction in the level of regulation from what is 
proposed in the white paper? 


Mr. Marchment: As more discussion on what regulations we 
are specifically talking about take place, we will have more 
input. Our basic position is that we wish to be treated equitably 
with respect to filing or anything else with other members of the 
financial industry at large; that would include the banks, 
insurance companies or whatever. 


I do not think we should create procedures that are of 
little value. You mentioned the minutes. I can well imagine the 
registrar sitting with minutes from 44 companies or 8/7 or whatever 
the number is. He could not possibly take time to read them all. 
There are other ways to achieve what you would be after. 





Zt 


I do think you have raised some good points. I would feel 
that all trust company financial statements should be released 
publicly. Every depositor has a right to see how you are 
progressing. There are ways to provide information. I would think 
we should have some kind of agreement as to what you would do. For 
most of us it would not mean anything different from what we are 
doing currently. All we are talking about is the universality of 
its application. 


Mr. Cassidy: It might be useful if in your association 
you were to perhaps file a supplementary at the end of a brief 
with some suggestions in terms of things that could be done which 
would be both helpful and not excessively burdensome in terms of 
your own cost to administration. I suspect there is a fair amount. 


Are you concerned about foreign ownership of the industry? 
Mr. Marchment: No, not at the moment. 


Mr. Cassidy: Apart from Canada Permanent, what other 
companies are foreign-controlled? 


Mr. Marchment: I would say the trust companies that are 
subsidiaries of the Canadian arms of the finance industry are the 
only ones that are foreign-owned. 


Mey=Gassidy: Who would (that be? I am not sure-- 


Mr. Marchment: There are only three finance companies: 
Household, Associates and Avco. 


Inter jection: Beneficial. 
Mr. Marchment: Beneficial. 


Mr. Cassidy: So would you support a rule similar to what 
is in the Bank Act with respect to foreign ownership of trust 
companies? 


Mr. Marchment: I cannot comment on that without giving 
it further thought. 


Mr. Cassidy: What would happen if Mr. Jackman, for 
example, were to get a fat offer from a group in the United States 
or in Brazil or something like that which would lead to the 
trans rer ofecontrolvdtos. Gabsallion, o15;billionsor wolSsb11lLion 
worth of economic power in Canada into foreign hands? Would that 
be acceptable as far as the industry is concerned? 


Mreevianchumenc- -Asiil recall, there as a Limitatton- inthe 
act: you cannot have more than 25 per cent. 


Je EDs 


Mr. Boudria: This morning we had a presentation which 
was referred to by Mr. Cassidy just moments ago. In many ways it 
had some comments that did not coincide with what you are saying 
now. I would not like to say they disagreed with what you say now, 
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but they reflected a different opinion. I suppose that is a good 
way tO (descr 1 pe a. 


One thing the intervener this morning referred to was the 
smaller trust companies. I notice your presentation seems to state 
you are in agreement with the white paper in so far as new 
incorporations, minimum capital required and those kinds of things 
are concerned. Am I correct in saying that? 


Mr. Marchment: Yes. 


Mr’. Bovudr ra: “TP sthat “rs *the ‘case’, whale wourdtyour 
comments be on what we heard this morning, for instance, about 
serving a region of our province, again using my own region or 
another one, where there are very few or no trust companies 
operating in a given area? Do you think it would hinder new, 
smaller trust companies from starting in those areas? 


Mr. Marchment: With higher capitalization? 
Mrs BOUdria: Yes. 


Mr. Marchment: It may, yes, but I with the number of 
trust companies we have, we are all searching for ways to expand 
Our markets. If there were such an area, I would think some of us 
would like to service it. 


Mr-"Boudrtat-trt is interesting you say that. 1 come rr om 
a riding that has not one trust company office in the whole 
constituency. I find that an interesting comment. The riding I 
serve has 71,000 people, according to the census, and there is no 
such thing as a trust company where I live. 


Mr. Marchment: But there are banks. 


Mr. Boudria: Yes, there are some banks but mostly there 
are caisses populaires; they form the bulk of the financial 
institutions in my constituency. 


Would you agree the public convenience and necessity feature 
of the present requirements would not be served as well with this 
increased capital requirement? 


Mr. Marchment: I think we are talking about different 
things. We have two kinds of businesses, the fiduciary and the 
intermediary. In the intermediary, we compete with all the 
chartered banks-- 


Mr. Boudria: And caisses populaires. 


Mr. Marchment: And caisses populaires, credit unions, 
etc. When we are looking at population in an area and you say you 
do not have a trust company, then you must not be talking about it 
for your banking needs. 


Mr’. “~BOudria;: They°-do not exist” ftor~any needs, _put- 1 
Suppose you may say that so far as the banking needs are 
concerned, maybe the public convenience and necessity is not there 
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for that particular purpose because it is already served by 
another mechanism, as you say. But what about the trust function 
itself? 


Mr. Marchment: What has happened is that trust functions 
have been concentrated in companies to provide a higher level of 
expertise which you cannot afford in small operations. We used to 
have trust operations in most of our branches, but we do not do so 
any more. They are concentrated, and I am not positive but I would 
say they are in four or five locations in Canada. 


The local manager calls upon our trust facilities in one of 
those major centres to go out to wherever the potential customer 
is located to deal with his problems on that basis, rather than 
have the facilities in a local office. 


Mr. Boudria: Then again, using that same principle, you 
must have a local branch to initiate that request. 


Mr. Marchment: Not necessarily. We deal in areas where 
we do not have branches. We are quite prepared to go anywhere in 
Canada to talk to anyone about a fidiciary service, but the 
calibre of person required today is much higher than you could 
atiord. LO Have. 10-40, ordinary trust branch banking office. 


Mr. Boudria: So you are saying a small regional trust 
would not be capable of handling that type of thing as well. 


Mr. Marchment: No, I do not say that; but it would be 
very expensive for them. They have to pay a wage that is certainly 
equivalent to that of their banking manager, and then it becomes a 
question of economics: What volume of people do they get walking 
in formthatekind of,.trust,service? 


Some of the trust services, such as registered retirement 
savings plans, can be handled by the person who does the deposit 
business. But if you are talking of wills or different kinds of 
trusts, I doubt if you have people coming in more than once a week 
and probably less than that. Then it becomes more complex and you 
really need an expert to handle it. 


Mr. Boudria:. Using that same rationale, I find “Che tone 

of the whole thing difficult. I am sure anybody leading a large 
corporation would say the small operator next door cannot possibly 
do things as well and efficiently as the large one can, because 
the small one has a much smaller volume and still has to pay all 
these expensive requirements. The big car dealer may say that of 
the small car dealer and the big chain store operator of the small 
corner store operator. 


Nr oMarcnment: «lam not saying thate [am Justssayino iT 
you are talking--I do not know where your constituency is. 


Me aaDOUGl Late) Gals mili seeaSlern OntLanLe ..bUL «Lt Coes ono 
make any difference. 


Mr. Marchment: I am just saying it is expensive. You 
could well have someone trained as a trust officer who starts a 
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trust company you are considering in your locality. He can do not 
only banking but also trust work. But it is a question of volume. 
Over a period of time, you have to make the decision that you want 
to be in that business. You have to incur that expense and it is 
not profitable, but over a period of time it will become 
profitable and you can increase that department and so on. 


Mr. Boudria: What you are saying now may be quite true, 
but going back to the presentation we had this morning, the person 
who spoke to us said--and I am paraphrasing what he said--we 
should be encouraging exactly that type of thing to happen. In 
other words, smaller trust companies in the east should get into 
the trust functions that have been laid aside over the last few 
years and take on what has been referred to as the more banking 
type of business your industry is in. 


Mr. Marchment: I do not agree with that. 


Mr. Colhoun: I think the dispute here is partly a result 
of where you come from. We started in 1898, essentially in the 
stock transfer and bond trusteeship business, a business that came 
immediately on the books. Within the last five years, I have 
noticed appointments of executorships, wills that have fallen in 
for administration, where the appointment to our company came in 
1924. That is the lead time. 


You come in and appoint us as executor. You expect to go on 
for another 40 to 50 years and we have to keep that document on 
our books and service it. From time to time, every couple of 
years, we will write to you and tell you what has changed in the 
legislation and suggest to you, maybe for that reason or for 
family reasons, it might be appropriate to take another look at 
your will. There is constant servicing and there is no fee for 
that. It takes a lot of tinancial muscle to maintain that. So one 
does not build up the trust business very quickly. 


If you get into pension fund administration, that involves 
complex accounting for the record-keeping and you have to have the 
expertise of investment management. If you get into the statutory 
trusts like RRSPs, certainly you build that up if you can. That is 
the element of trust business you can hope to get in the immediate 
future. Trust business as such does not come very easily. It takes 
a long time to develop it and most of us who come in come in on 
other roads. We came in through the corporate side. 
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Nowadays the larger companies dominate that business, 
because it requires substantial computer facilities to carry it 
on. Corporate trusteeships require a sense of knowledge of complex 
documents that Mr. Renwick has worked on for many years. Entry 
today is largely through the retail banking business. That is 
where it comes today. 


Mr. Gillies: I am not sure if you gentlemen heard or 
have seen the presentation this morning. I am not sure you may be 
picking up from Mr. Boudria's questioning quite how critical the 
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presentation was this morning. I would like to quote from it. This 
is from the Hughes, King and Co. presentation. 


It said: "The industry''--meaning the trust industry--"would 
lead you to believe that the ETA business is unprofitable and the 
personnel requirements for such operations are difficult to 
develop. However, it is interesting to note that the largest trust 
companies still do provide these services, albeit with less 
emphasis and, regrettably, less professionalism. This is borne out 
by the many horror stories that circulate regarding ETA services 
of trust companies. In my opinion, citizens of this province are 
poorly served by the trust industry with respect to fiduciary 
business.'' Could I ask you to comment on this? 


Mr. Colhoun: That is an opinion, an observation. 
Mr. Gillies: it is very strong. 


Mrs Colhoun:= Yes,-but* that is an observation, "WasiitoMrg 


King who made that comment? 
Mre> GTI est yest 


Mr. Colhoun: That is his observation. We have just spent 
$6 million in our company upgrading our trust systems because that 
is the business we want to be in as well as the intermediary. 
There was a time when our trust revenues, our fees from trust 
services, were about equal to the net investment income from our 
intermediary side, but because we happen to have lawyers, 
chartered accountants and a great number of other experts and 
highly qualified investment officers on the trust investment side, 
the costs of running that operation are higher than the costs of 
running the intermediary operation. 


Therefore, when you look at the bottom line on a divisional 
basis for a given amount of revenue, you perhaps can get more out 
of the intermediary side, net, than you can out of the trust side. 
In Our company, our trust business is very important to us and we 
have made that commitment to it. I would dispute Mr. King's views. 


Mr. Mitchell: You gave a figure today. Would you give us 
that figure again, please? 


Mr. Potter: I am talking about the approximately 40 
companies within the association. On the deposit side it was $47 
billion’ On*= the@ETAside it 4wasege7=b TaiVions 


Mr. Gillies: To complete the thought, speaking for your 
own company as one of the larger trust companies, your contention 
would be that you are investing in and putting an effort into the 
ETA business, and that this would be common now with the larger 
trust companies. 


Mr. Colhoun: Concerning the five large companies, they 
are all very much committed to the ETA business. 
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Mr. Boudria: I have one more question on the limiting of 
Ownership. Your group states that ownership should not be limited 
to 10 per cent. I noticed the rationale you used. First, you are 
saying, 'Major investors"--I am quoting from page 3--"of trust 
companies are in a far better position to hold management 
accountable for the operation of a trust company than would be a 
more broadly diffused group of shareholders." 


In other words, I think you are saying that a major investor 
is in a good position to keep management in line, to strong-arm 
them into staying in line when that is required. Why is it not 
correct to use the same kind of logic to say that the owner of a 
trust company could also strong-arm management into being out of 
line, leadimg to some of the incidents we have seen happen over 
the past 18 months. 


Mr. Marchment: I tried to address that earlier. Let me 
try again. If you are a major shareholder, you will undoubtedly be 
on the board. You will probably be on an executive committee so 
that you have very direct contact with the management of the 
company. Their role is not to participate in management. That is 
your chief executive officer's job. He is paid to make the company 
work well and if he does not, because he has made the plan and the 
programs, etc., you replace him and get another one. 


Tne principal shareholders do not sit by themselves on 
executive commitees. There is always a quorum. There is always a 
quorum on the board. I would say, if anything, they lean backwards 
not to get involved in management decisions. On the other hand, 
they are there to review the decisions that have been made by 
management, namely, the loans that have been advanced and the 
basis on which they have been advanced and all the other matters 
that come before them. They could well disagree with you when you 
are proposing to start some new type of business venture they do 
not feel the corporation should be on. They act as a sounding 
board and provide a very positive contribution. 


The question you are raising was raised before, that is, 
could they tell you to go make a loan to something or other? The 
answer to that is no. If you have got all your procedures, etc., 
you can suggest we might look into something. It has got to start 
at the bottom and become documented and appraised and everything 
else and come before a committee, not an individual, for approval. 


Mr. Boudria: Has not recent history demonstrated 
otherwise? There have been three companies in which loans have 
been made in an unusual way. Procedures, if they were followed, 
were followed very loosely and all this kind of thing. It has just 
happened. 


Mr. Marchment: My answer is unchanged. If they do 
participate in management, they have no other option than to 
resign, unfortunately. We have personal worth. We are not servants 
of a corporation and do not do everything just because we are 
that. You have to be prepared to stand up for your own ideas. That 
is how we are judged. 
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That is how our companies get business. Our clients believe 
we are honest and believe we are going to try to do well by them. 
Therefore, we are not going to do something stupid that will 
affect their relationship with us. 


Mr. Boudria: I would like to think that is generally 
true of all of us, regardless of what profession we are in. I am 
Sure it is generally true in your profession, as I hope it is 
generally true in the one I happen to have right now. 


The fact still remains that we are here at this committee 
meeting today because incidents have happened over the past 18 
months in which it seems rather obvious that owners of trust 
companies have had their way to do whatever they liked. What they 
seem to have liked doing is taking depositors' money and investing 
it as if it was their own personal money. I know that is not what 
they are supposed to be doing with money, but it appears that is, 
in fact, what happened. 


Mr. Marchment: In one specific instance. 
Mr. Boudria: It was more like three. 
Mr. Marchment: It is one group. 


Mr. Potter?°You'said in your own riding that you 
primarily had the caisses populaires. 


Mr. Boudraa® Yes. 


Mr. Potter: There have been problems in the caisses 
populaires that are very widely held. There were problems in 
Quebec just a short time ago. In fact, it was a president of a 
trust company who was seconded by the government for well over a 


year to try to get it reorganized again. I am sure you are quite 
familiar with that. 


On the other hand, you are trying to single out trust 
companies because one instance happened in the trust industry. You 
have the same situation with the caisses populaires, with the 
credit union movement and so forth, where it is widely held in 
some instances. You will still have these problems, but as Mr. 
Marchment is trying to point out, management has a consideration. 
You have to look at the integrity of the management. 


The management in most trust companies has expertise. I do 
not know how many years Mr. Colhoun has been with National Trust, 
but I would assume he has been well over 30 years with National 
Trust. You can go right down the list and you will find the 
expertise. 


I think what we are doing here is majoring on the minor. 
This entire situation has become talking about one or two 
companies. As Mr. Marchment said, it has become rather negative. I 
think we should be talking on the positive side. 
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Mr. Boudria: I suppose that is the nature of one of the 
things we are doing. AS a committee, we are trying to repair and 
fix legislation so it no longer has problems in it. The very tone 
of tnat, of course, makes some things negative. We are trying to 
find what is wrong, so by its very nature it has to be this 
particular way. We are not gathered at these committee hearings to 
pat everybody on the back and say how well a particular industry 
is doing. Maybe we should be doing that as legislative committees 
every now and then, but that does not happen to be the way this 
works. We are here to repair something. 


Mr. Potter: I realize that, but I still think a positive 
approach can be taken. -Like Mr. Marchment and others, I find it 
has become more negative in one or two things. Eventually, if you 
sit on these companies, you can see what happened with the 
government. They did take action and we supported that action. If 
nothing had happened, the companies probably would have gone 
bankrupt. They would have gone under. The government was at least 
a little ahead of it to do something about it, but it could not 
have continued on, that was obvious. 


Mr. Boudria: I have no further questions. 

Mr. Chairman ThanksyouymiingdboudreaetMr ty PotlrereaNee 
Colhoun, Mr. Marchment, on behalf of the committee, thank for 
being here with us for the better part of the afternoon. We 
certainly did appreciate it. 


Our committee is adjourned until Tuesdayat 10 a.m. 


The committee adjourned at 3:51 p.m. 
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PROPOSALS FOR REVISION OF THE LOAN AND TRUST CORPORATION 
LEGISLATION AND ADMINISTRATION IN ONTARIO 
(continued) 


The Acting Chairman (Mr. Breithaupt): Ladies and 


gentlemen, we will call the committee to order so that we can 
proceed with the morning's work while members are arriving. 


The chairman has several items to raise and I am sure he 
will do that when he arrives. The agenda is before you. This 
morning we have the Ontario Mortgage Brokers Association here, 
Mr. Leonard R. Exton, president, and Paul Ezrin, past president. 
Gentlemen, if you would like to come forward, we will be pleased 
to receive your presentation. Mr. Exton has been before us 
previously and we welcome him back. It is exhibit 48. 


ONTARIO MORTGAGE BROKERS ASSOCIATION 


Mr. Exton: Mr. Chairman and members, you have before you 
the brief which has been prepared by the Ontario Mortgage Brokers 
Association) and, Newild (dota: littletmore*than® just@read itt, think 
certain things in the brief require a little bit more background 
than we decided to put down on paper. 


The Ontario Mortgage Brokers Association supports in 
principle the need to address problems that have arisen in recent 
years and supports any and all recommendations that enhance the 
integrity of the trust and loan industry and strengthen whatever 
protection is made available to the public. 


The proposed provisions of the loan and trust corporation 
legislation and administration in Ontario include a recommendation 
that would prohibit registered mortgage brokers and their officers 
Lromuservine as direccors of loan and trust corporations... That is 
the reason we are here today. 


That recommendation is, we submit, onerous on the basis that 
it discriminates against an entire industry without further 
consideration. It would be more productive, in our view, to deal 
with the problems so that the public is protected before these 
problems become entrenched. 


The background of the mortgage brokers industry in Ontario 
accelerated in the early 1950s during a period of rapid economic 
growth in which the demand for mortgage financing surpassed the 
lending institutions' ability to service the need adequately. 
Restrictive legislation and an extremely conservative lending 
philosophy combined to make it difficult for a large segment of 
the borrowing public to secure mortgage funding. The lenders were 
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extremely restrictive on the types of loans, which created a gap 
in the marketplace that was filled by the emerging mortgage 
brokerage industry. 


Mortgage brokers developed an innovative source of funds to 
fill this need by attracting a large pool of private investment 
funds into the marketplace and creating a new pool of funds 
through new commercial lending sources. Many lenders also changed 
their policy to concentrate on the mortgage lending field, which 
helped in filling the void. Such corporations as Canadian 
Acceptance Corp., Niagara Finance, Commercial Credit and even bank 
subsidiaries such as United Dominions went from consumer financing 
to mortgage lending in addition to their regular portfolios. 


Certain abuses arose that were addressed by the legitimate 
brokers, with the result that in 1960, through the combined 
efforts of brokers and the Ontario government, the Mortgage 
Brokers Act was passed. The Ontario Mortgage Brokers Association 
had been previously established in 1960 to act as the liaison 
between the industry and government and to regulate the mortgage 
brokerage industry in Ontario. 


The formation of our association and the passing of 
legislation helped rid the industry of many abuses, with the 
result that we have a reasonably well run, well regulated and 
Dare industry providing a service in the best interests of the 
public. 


The industry today consists of approximately 500 registered 
mortgage brokers in Ontario. About 140 of the largest and most 
active brokerages are members of the Ontario Mortgage Brokers 
Association. We estimate that approximately 75 per cent of the 
mortgage brokerage business done in Ontario is done through OMBA 
members. 


Over the years the number of registered brokers in Ontario 
has varied from a high of 1,850 and OMBA membership from a peak of 
300, depending on economic conditions from time to time. Currently 
93 loan and trust companies are registered to do business in 
Ontario. 


Although the volume of business done by the loan and trust 
industry far exceeds that of the brokerage industry, brokers play 
a vital part, generating a respectable volume of business through 
the loan and trust industry as well as to private investors. 


The Ontario Mortgage Brokers Association has co-operated 
closely with the Ontario government to upgrade the industry 
through educational courses and is the sole source of education 
for the licensing of mortgage brokers in the province. 


Experienced mortgage brokers have proved invaluable to 
established lenders, and many of them are on the boards of 
directors of trust companies. Further, the legislation developed 
in Ontario to regulate the industry here has become a model for 
legislation in British Columbia and Alberta. 


Our comments and recommendations are as follows: 
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The Ontario Mortgage Brokers Association agrees with the 
need to clarify and toughen the conflict of interest rules and the 
standards of professionals involved in transactions where a 
conflict of interest may have an improper influence. 


On the other hand, because of the continuing contribution 
the mortgage brokers have made to the lending community, it wouid 
in our view be counterproductive to prohibit mortgage brokers from 
acting as directors of loan or trust companies in the same way 
that lawyers, accountants and real estate brokers would be 
precluded from being directors as well. Lawyers, accountants and 
real estate brokers in many cases act as mortgage brokers, and 
real estate brokers are specifically deemed to be mortgage brokers 
under the Mortgage Brokers Act. 


The association further recommends that any corrective 
legislation should not have the ultimate effect of stifling the 
competition that has been created in the mortgage lending industry 
over the past two decades, which has benefited the consumer in 
keeping interest rates competitive. 


The OMBA is grateful to the committee for its interest and 
expresses its appreciation for the opportunity to be heard on this 
important matter. 


Mr. et 2 Reid eMr a*Chairmany.. In puesstithe, first’ question 
would be, can the deputy or Mr. Thompson give us the rationale for 
excluding these people from serving on boards of directors. 


Mr. Crosbie: The basic concern we were trying to address 
here is the potential for conflict of interest between the trust 
company or loan corporation, which is a regulated operation--at 
least, the moneys that are invested there come under Canada 
Deposit Insurance Corp. coverage--and situations where individuals 
from mortgage brokerage firms would be involved who were not 
covered by the insurance. The thought here was to try to avoid the 
type of conflict that had developed, and I think the Astra/Re-Mor 
situation was a particularly bad example of it. 


Mth. TP tend: tb vanisorr yah ineakhy dovrnot followm-that. 


Mr. Crosbie: The problem we were trying to avoid was the 
kind of situation in which people wear two hats. They attract 
people into a business wearing one hat and sell them a different 
product under the other hat. People come in thinking they are 
making an insured investment and they go out with a mortgage 
investment, which is not insured. It is a sort of bait-and-switch 
problem. 


Mr. Breithaupt: But you do not necessarily have to be a 
mortgage broker to have participated in that experience. 


Mr. Crosbie: No, that is true. There are a number of 
areas where this can happen, but we were trying to address 
Situations where we thought they might arise. 


LOw20' tas 1 


Ip 


Mr. Breithaupt: If that was a particular problem, why 
would you not require that perhaps a mortgage broker director 
should not sit on an investment committee or a mortgage committee 
or that there should not be a majority of those persons on the 
committee? Perhaps if you had a regulation, if this were a 
particular problem, you would be dealing with the matter much more 
thoroughly than simply denying the opportunity to be a director at 
a 


Mr. Crosbie: I certainly have to agree that from some of 
the presentations we have heard to date there are alternatives to 
Our recommendation. What I was anxious to hear is further comment 
on that sort of alternative. 


Mr. Breithaupt: Perhaps’ Mr. Exton could speak to that 
point. 


MriuwJi, yAst Day lorks Suppl ementar yctomthat.,.thy sunmm beemenar 
what you are trying to do is eliminate the potential for conflict 
of interest by excluding a certain class of professionals or 
persons from boards of directors. Would that be the sense of it? 


Mr. Crosbie: Yes. That is not an unfair way of 
characterizing what was attempted here. 


Mriiec.eiAsp Tay loriinTh lsreisical (contitic tio f iin terest:¢al 
guess, as is historically a problem in many areas, whether it is 
in municipal government--we have had, as you know, many changes, 
studies, etc., in regard to municipal conflict of interest. Do you 
eliminate the person from running for office because there might 
be a potential? The way they address it is you declare a conflict 
of interest. You do not participate in discussion. You do not vote 
on matters. 


It may be that we are going too far in terms of ensuring 
that a person's professionalism is not compromised because of his 
proximity to another area of interest. Thank you for permitting me 
to comment. 


Mr. Crosbie: If I may say--just before we return to Mr. 
Exton's comments--one of the suggestions which has been made, of 
course, is that much of the problem that we have been concerned 
with in the past arises out of the physical integration of a 
mortgage broker's office with some others, a trust facility. 
People coming in the door do not really know with whom they are 
dealing. Maybe that is more of a problem than the actual persons 
behind the counter. 


If there is some way that we could ensure that people knew 
that they have stopped dealing with a trust company and that their 
investment is no longer insured, and they are now dealing with a 


nO ere broker and their investment may not be insured--or 
probably not insured-~-that might be a more positive way of dealing 


with the problem and it avoids the difficulties that the members 
have identified here. 


Mr. Breithaupt: Perhaps the view, Mr. Chairman, from Mr. 
Exton on the suggestion that, if necessary, some restrictions 
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would be placed on committee membership or committee majority 
controlled by persons who happen to be mortgage brokers, as a way 
of dealing with this problem that the deputy minister sets out-- 


Hon. Mr. Elgie: Potential problem. 


Mr. Breithaupt: Potential problem, yes, to be accurate. 
Do you think that some restrictions or rules of operation with 
respect to the use of outside directors, or directors with other 
qualifications in some of these situations might avoid the problem 
oftany tconrlrctwvehats cogld far ise? 


Mr. Exton: We are very concerned with the possible abuse 
by anyone in any position of trust, and we feel that excluding a 
complete class of professional--being members of the Ontario 
Mortgage Brokers Association or not--mortgage brokers, as a class, 
are being unfairly dealt with. What better person to serve on a 
trust and loan corporation than a mortgage broker? 


When I first read the white paper, I was saying: "Would you 
prefer to have doctors, who have absolutely no experience? Would 
you prefer to have sanitary engineers?" 


Mr. Breithaupt: ?There is’ a bad’ example if vl ever vheard 
one. 


Inter jection: They are all bad. 
Hon. Mr. Elgie: Would you care to choose another word? 
Mr Veron yeReid “SHoweaboutet politicians? 


Mr. Exton: I will go to the opposite end of the spectrum. 


inten jectiong7igthinkf{youldids 


Mr. Exton: Sanitary engineers, and I am being very nice, 
garbage men-- 


Mr. Boudria: I like the other example better. 


Mr. Exton: You are saying they can be members and serve 
as directors on the board of directors of trust companies, but you 
are not allowing mortgage brokers to be. Where there is a 
potential conflict, I agree certain rules have to be put in which 
will reduce the potential for conflict, but not going against the 
specific class of professionals. 


Mr. Breithaupt: I think you will have sensed from some 
of the comments made that a number of us agree that a class should 
not be discriminated against, but if there is this perceived 
problem, how else do you think we could address it? Would it be 
practical to have certain rules of internal committee operation 
overviewed by the ministry so there was not a majority of any one 
group on the investment committee, the mortgage committee or 
whatever? If there is this potential problem, could you help us 
come to some more practical way of sorting it out than denying a 
class the opportunity to be a director of a trust company? 
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Mr. Crosbie: Mr. Exton, before you answer that, could I 
remind you Of your comments the other day? I think they would be 
helpful. They go right to the point with which we were concerned. 


The basic difference between your example of a mortgage 
broker and a garbage collector or a doctor is that the mortgage 
broker has the capacity to redirect the investment into something 
to his own advantage. I recall when you were making the 
presentation on behalf of Seel Mortgage Investment Corp. you 
pointed out how on your board of directors you had the capacity to 
review loan applications and, if anybody on that board turned it 
down, it was gone. 


Mr. Exton: That there was a veto power. 


Mr. Crosbie: But you then pointed out that if your 
family in its other coat--presumably your mortgage brokerage 
Capacity--thought it was a good investment, you would take it on 
personally and it would be placed. I see nothing wrong with that 
as long as the person who came in to make the original investment 
understands that is what is happening to his money. 


Mr. Exton: I think there may be a little confusion. Seel 
Mortgage Investment Corp. is a publicly traded mortgage investment 
corporation so people who invest their money in Seel Mortgage 
Investment Corp. are buying shares in all its mortgages in-- 


Mr. Crosbie: That is a bad example in the sense of where 
your money comes from there. But the same thing could happen in a 
loan or trust company where you have a mortgage broker sitting as 
a director. If an investment comes in to the trust company which 
the trust company does not want to handle, the mortgage broker can 
say, leawilbstakeniti liisitjisonot cleanstosthetinvestonethatwis 
what has happened to his money, he might suddenly find his 
investment is in a different company. 


Mr. Ezrin: Are we talking in this case about the 
investor or the borrower, because it is really only the borrower 
who is affected? 


Mr. Exton: The investor has not put his money anywhere 
yet, because there is a syndication agreement that has to be 
prepared once it goes from Seel Mortgage, which in this case we 
ane: talking. about; ,0Vversa toxEriceExton»inatnousts 


Mr. Crosbie: You may recall the mechanism that was used 
in Astra/Re-Mor. People invested in trust certificates or they 
came in and thought they were investing in some sort of guaranteed 
or insured investment. Then the company, through a series of paper 
transactions, transferred that money into the mortgage broker 
operation and many of the people did not understand that was what 
had happened. 


Mr. Exton: Now you are talking, in the case of Seel 
Mortgage Investment Corp., of investors investing in debentures 
and then all of a sudden investing in a specific mortgage. 


Mr. Crosbie: Yes. 


/ 


Mr. Exton: That can never happen with us because they 
get a debenture certificate and they know it is with Seel Mortgage 
Investment Corp. If they are ever involved in an individual 
syndication mortgage, they also have a syndication agreement and 
they would not have a debenture. 


Mr. *Crosbpre: Fvagrées Errt“is “done sptoper ly} there zis 
no problem. It is the capacity to redirect-- 


Me. Exton? Teamiunot talking Vabout ‘atiniway 2 With 
Astra/Re-Mor, that is something the government has gone through 
many times and found an answer by being a little more firm in the 
way it monitors trust and loan companies. 


10; 30 caem, 


What you are asking me for is how, on the board of 
directors, you can avoid the conflict of interest with mortgage 
brokers. I have already described to you the way we have done it 
in our office. There is no real use in going over it again, but 
that is one of the ideas we have used internally and we have never 
been forced to by the government. It is an internal procedure to 
avoid the*contlictofvinterest that could exist:iltsis mot .enough 
to appear to be honest, you must be honest. It is something we 
have done on our own. Perhaps that is the type of thing you want 
to bring forth in your recommendations. 


MeNeueenw LaylLor sa0nea pointsotsorders .MoavExtonswac 
asked to respond to a question put by Mr. Breithaupt, which he may 
have to repeat because of all of the interjections in the 
meantime. Some of us are not clear now as to what that question 
was. 


While he is preparing the question again, I would suggest he 
address the other element of this, that in addition to excluding a 
class of person, there may be excluded a professional opinion or 
expertise which might be valuable in terms of a group making the 
decision as to whether or not that mortgage should be approved. In 
other words, the resulting judgement may not be as good because 
you have excluded an area of expertise by excluding a class of 
professionals. I leave it to Mr. Breithaupt to restate his 
question so we can all understand what the question was and what 
the answer is. 


Mr. Breithaupt: Rather than avoiding our potential 
problem by simply wiping out a class of persons who could be 
directors--and I think you have gathered that committee members 
likely do not favour that rather draconian step--could you give us 
any suggestions as to how this potential conflict of the person 
wearing both hats, as Mr. Crosbie has phrased it, could be dealt 
with? Is it possible to have rules to deal with certain majority 
membership on investment or administrative committees whereby 
others would be in the majority compared with mortgage brokers as 
such? 


In most of the smaller trust companies in particular, I 
presume many of them have come from the mortgage broker tradition 
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and have that financial background and expertise. You certainly 
would want to keep the opportunity for those persons who are 
knowledgeable to be involved, but perhaps there has to be some 
balancing because of the potential conflict of interest. How could 
you help us come up with a fair tradeoff in this area? 


Mrs. vExtonwWustbikeqaxlookia swonlyicoodmhor honest 
people, so too are recommendations you will come out with on how 
to avoid potential conflicts. A question like that obviously 
requires a good deal of thought. I do not think I am prepared to 
give any recommendations other than what I have livea with over 
the past number of years in what our mortgage and investment 
corporation does, and that is veto power which, I say again, is an 
unwritten rule we follow. 


Anything else would have to be deferred. I will do my utmost 
to come up with something and give it to the members here to 
consider. 


Mr. Cassidy: I have several questions. Obviously, right 
across the spectrum there is a questioning of why mortgage brokers 
should be picked out specifically. On the other hand, there is an 
aspect that some people in your trade are discounting mortgages 
and charging fabulous interest rates to people who are induced to 
take them or feel they are so desperate they have no other choice. 
There are parts of the business which, in the past, were somewhat 
unsavoury. I do not know whether that is partly what you are 
labouring under in terms of being picked out for this particular 
distinction, as opposed to accountants and real estate brokers and 
so on. 


What is the nature of the mortgage brokers business? How 
much of it is dealing with people coming and looking for mortgages 
and how much of it is actually developing sources to provide the 
loans? Do you mainly serve as middle men in terms of providing 
money between private lenders and private borrowers, or do you 
serve as a conduit for private borrowers to give them access to 
institutional funds of one sort or another? 


Mra Exton:-l.will defer that. question to Paul Ezrin. 


Mr. Ezrin: We act in all those capacities. Normally, a 
mortgage broker is acting with a large number of private 
investors. Our firm has 500 or 600 private investors we place 
mortgages with. In addition to that, we place those deals that fit 
various trust companies. We will fund them at the best possible 
rates with those companies that are competitive at that moment in 
the marketplace. We are placing deals both conventionally and 
privately. In my company it is split about 50:50. We act in both 
areas and normally we look for whatever the best deal will be for 
the particular borrower coming into our office. 


Mr. Cassidy: How do you make your money? If you place a 
mortgage with a trust company, do you charge the borrower a fee 
for your services, or do you get a discount or some kind of 
commission from the lender? 
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Mr. EZGin?, 1 Cvadepends “on - the srtuat ron. lt %we-areé 
earning a fee, we then tell the borrower we are earning X number 
of dollars, or earning a certain fee out of this transaction, and 
because of that we are not going to charge them anything. When we 
are not earning a fee, then we will charge the borrower directly 
iverezaraG=to the =difiricutty “of "a particular mortgaze% 


Mr. Cassidy: What would a typical fee be? 


Mr. Ezrin: In our firm we average about $450 per 
mortgage. That includes both residential and commercial mortgages. 
The residential area might average about $300 and the commercial 
might average close to $1,000. 


Mr. Cassidy: Where you have private money coming in, 
these would be mortgages that are hard to place through the 
institutional *channels #°ls *that correct? 


Mr. Ezrin: Sometimes they are hard to place; sometimes 
the private market may be more reasonable about what they require 
as far as rates are concerned or more flexible in open privileges. 
You do not have to match funds up the same way a trust company 
does. We do whatever works out as most advantageous for the 
borrower. 


Mr. Cassidy: I realize you cannot speak for all firms, 
but does most of your lending in your firm through these private 
placements tend to be generally within the range of interest rates 
that are being charged for mortgages by the institutions or 
substantially above? 


Ne eet slo abends tor run strom :siiehtly below toy ain 
the more difficult deals, quite a bit above. We may do some deals 
with people refinancing and going up to 90 per cent of value and 
they cannot prove income, etc. They may pay a rate two or three 
per cent above the normal marketplace rate to be able to obtain 
that type of financing, especially if it is not available from the 
trust or finance companies that specialize in that area. If we 
have to go beyond that, then the rates tend to be higher. 


Mrs Cassidy: In, order toiqualify as*a”*mortgagesprover, 1 
gather you do not have to have any professional qualifications? Is 
Chiat correch! 


Mr. Ezrin: Basically, you have to pass a course of. study 
the Ontario Mortgage Brokers Association sponsors in conjunction 
with the provincial government. You write an exam, and then the 
provincial government steps in and checks out the individual and 
approves him as a mortgage broker. It has now become a situation 
where there is a gap of several months from the time people apply 
until they actually get approval. I understand they are very well 
checked out. 


Mr. Cassidy: I gather from‘the’figures Hhere»that'most 
mortgage brokers are not members of your association. Is that 
right? 
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Mr. Ezrin: Many of the mortgage brokers run fairly small 
operations. Some of them do it part-time and they may only do 15 
or 20 mortgages a year. They cannot earn a full living from that, 
so they are involved in some other business in addition to that. 
Ninety per cent or more of the ones who are members of our 
association are full-time mortgage brokers. We do over 7/5 per cent 
of the mortgages done by mortgage brokers in the province. 


Mr. T. P. Reid: But everybody is licensed? 
10:40 a.m. 


Mr. Ezrin: Other than a couple on the periphery. From 
time to time there are a few wandering around who call themselves 
financial consultants. They are slowly but surely being knocked 
out of the business, but there are a few of those still at the 
periphery. 


Mr. Breithaupt: Everyone who is licensed is a member of 
your association? 


Mew oB2nine sbhataroacounecty 


Mr. Gassidy:oTo take: ashypothetical-example, if my uncle 
happens to hear that a distant relative needs a mortgage and finds 
someone to get it for him-- 


Mr. T. P. Reid: They will avoid him like the plague. 


Hon. Mr. Elgie: No. His family were Conservatives. He is 
the black sheep. 


Mri: TaabseReids Avrelativesinoaneedsisdalnebatbiverto 
avoid. 


Mr. Cassidy: With something like that, where it gets 
from being close family, which is okay, to extended family, to 
sort of friends of friends, where is the dividing line? 


Mr. Ezrin: Basically, it is someone who holds himself 
out to be a mortgage broker. 


Mr. Cassidy: I see. 


Mr. Ezrin: He could be a trader in mortgages, but if he 
buys for his own account, he is not a mortgage broker; he is a 
mortgage investor. He is active as a mortgage broker if he trades 
in mortgages--that is, he starts working with a person at one end 
who requires the money and places the mortgage with a second party 
whom he has found to deal with. 


Mr. Cassidy: When you serve as an intermediary, does the 
mortgage broker ever actually hold the funds, or is the role 
basically to put the two sides together? 


Mr. Ezrin: A true broker will put the two sides 
together. Some of our lawyers may hold funds in some cases, but it 
is not a common situation in the industry. 


EY 


Mr. Cassidy: When a lawyer arranges a mortgage for 
somebody, does he have to be a mortgage broker? 

Mr. Ezrin: There are some technical points there. Some 
are registered as mortgage brokers. I would think they should be 
registered if they are actively involved in it. There are some 
lawyers who may do a limited number of mortgages per year. I think 
the general guideline number is six. If they do less than six, 
they do not have to be registered. If they do more, they really 
should be registered. 


Mr. Cassidy: So if it is purely incidental to their 
practice it is okay. Is that right? 


Mr. sEzmins sThatéis tmpebo. 


Mr. Cassidy: Is it your impression that some lawyers, 
without representing themselves as being in the business, are 
still a good deal more active than that, without being licensed? 


Mr. Ezrin: I am sure there are some around like that. 


Mr. Cassidy: What is the sitution with regard to 
accountants or real estate brokers? 


Mr. Ezrin: Accountants tend to work in the area of 
commercial mortgages and some work in the area of syndication. 
They are not normally in the residential sphere. There are a 
number of firms that specialize in doing commercial mortgages. 
Some accounting firms actually have gone out of the accounting 
business and are basically doing nothing but syndications. 


In the case of real estate brokers, some act both as real 
estate brokers and mortgage brokers. But the businesses have 
tended to get more specialized over the last few years and the 
most successful mortgage brokers are ones who do nothing but 
mortgage brokerage. 


Mr. Cassidy: But does a real estate broker have to 
become Licensed as a mortgage broker to do mortgage brokerage 
business? 


Mr. Ezrin: No. He is automatically licensed as a 
mortgage broker under the terms of the act. 


Mr. Cassidy: I believe there are about 12,000 real 
estate brokers who are licensed in the province. Is that correct? 
Or is that real estate salesmen? 


Mr. Ezrin: I think that is sales people. 


Mr. Cassidy: So is it a sales person or a real estate 
broker ! 


Mrs E@raoaneees broker, not the salesman. The broker is the 
person who is licensed. I would guess there are about 3,000 real 
estate brokers in Ontario, based on the number of-- 
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Mr. Cassidy: I think ‘this is unlikely now, but where the 
white paper proposes to be implemented, everybody in your trade 
would find a way of decertifying as a mortgage broker and becoming 
a real estate broker and then keep on in the business. Is that 
Eiene? 


Mr. Ezrin: Theoretically, that would be correct. 


Mr’: “Cassidy: -Or'*at “Least rthey peoplpeswhouwere cdinectly 
affected. 


Mr. Ezran? Yes’. 


Mr. Cassidy: Does an accountant have to become licensed 
as a mortgage broker to do the kind of commercial mortgage 
business you talk about? 


Mr 2 °“BzrinenYess biijherl srdotne si sit sanydsonerios 
quantity. 


Mr. Cassidy: So accountants and lawyers can do it on an 
incidental basis but not as a major part of their business without 
being licensed. 


Mr SCOEZPin: Corr ect? 


Mr. Cassidy: But real estate brokers are automatically 
licensed. 


Me! -Ezrinv’scorrecté: 


Ho. Case ly -seuesee. 


You know the Astra/Re-Mor story. Whatever the rights or 
wrongs of the close relation between mortgage brokers and so on 
are concerned, there were also a few regulatory problems there. 
For example, one part of government was not talking to another 
part. It is possible you are being asked to carry some of the can 
for that because governments, traditionally, do not like to take 
responsibility themselves. 


Perhaps I could ask-- 
Mr. IT. P. Reid: Of an¥Spoldticalastsiper 


Mr. Cassidy: Of any political stripe? I am not sure 
about that. Give us a chance, Pat. 


Mr. U8 AveTaylor:@fs. that®a €onléessicnee hean? 


Mr. Cassidy: Coming back to that question of possible 
confusion from having two shingles on one shop, is it there that 
some regulatory interference may be justifiable or that you could 
see it working in such a way? Is it normal for mortgage brokers to 
be working out of the same shop as a trust or loan company, for 
example? 


be 


Mt. Eztane, [Cris notenormal’ ss feed6esehappen sanditbe 
Astra/Re-Mor situation would be an example of where it does 
-happen. I would suggest that, especially if the names are the same 
or they are similar, it is almost an impossible situation. There 
should be very strong legislation regarding no similarity in name 
between the mortgage brokerage and the trust company. 


Mr. Cassidy: Could you give me examples of names which 
have been very Similar? 


Mc. Ezrin?-I~cannot sthink®%of arnyrofietheltopeekiny ehead. 
Actually, an example might be in the Greymac area. They did have 
several companies or trusts and they did have a mortgage brokerage 
operation which was a holding company, although it was not used 
that way to cause a problem, but it could have been used that way. 


Mr; ‘Cassidy? Ger tainly -for Sthe ‘ontutored public, they 
would have had some difficulty in distinguishing between them. 


Mrs .Ezran: {Correct .sTheyedidvhave axproblem,salthough at 
may be something the public is not aware of, where they did have a 
syndicating arm. They did not mix the funds, but it could have 
been a problem if people thought the mortgage that was being 
syndicated was, in reality, a guaranteed investment certificate. 
It could have caused a terrible problem. 


The Acting Chairman (Mr. MacQuarrie)): I notice on your 


letterhead that one of your officers is with Fidelity Financial 
Services and I understand there is also a Fidelity Trust. 


Mrmazein here 1s- no. connection. whatsoever, «but ithe 
would be a perfect example of one. I guess the provincial 
government, in its wisdom, approved the name some time down the 
line and possibly even before Fidelity came into Ontario, because 
this name has been around for maybe 20 years. Fidelity was not in 
Ontario until about 10 years ago. That is an example of where it 
could be a problem. 


Mr. Cassidy: Suppose the regulations effectively lifted 
the ban on the mortgage brokers being involved on the boards of 
trust companies. I gather you have a number of people who are in 
that, situationvnowsais) thateraehry 


MoewEZr ine Cortecc.. 


Mr. Cassidy: Do you know how many? 


Mr eo zrin: -l would -cuess> within our association, most 
likely there are at least 10. 


Mrs Cassidy:«Sosit is not) a large number’. 
Mr. Ezrin: But remember that there are only so many 


trust companies licensed in Ontario and this represents a great 
number of the small ones. 
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Mr. Cassidy: Right. Do other mortgage brokers actually 
find their way into trust companies as employees and work there? 


Mr. Ezrin: They would no longer be acting as mortgage 
brokers if they were within the trust company. They would 
basically be changing a function from working as a mortgage 
broker, then changing their hat and going as an employee of a 
trust company. Normally, they are not doing both of those 
functions at the same time. 


Mr. Breithaupt: Do they keep their qualification and 
member ship? 


Mr. Ezrin: Some of them do, yes. 


Mr. Cassidy: It is not an illogical move, particularly 
where somebody gets into the business and finds he cannot quite 
make it because he is a bit young and green. They will learn the 
business and then use those skills within a trust company. 


Mr. Ezrin: Yes. It is quite common to have people moving 
back and forth. A broker may find he likes a salary every week as 
opposed to a commission and he goes to work for a trust company on 
a salary basis. It is not uncommon. It happens 10 or 20 times a 
year, back and forth. 


Mr. Cassidy: Would you be open as an association to 
regulations that get quite tough about the two-shingle shop in 
order to ensure that people cannot walk into a trust company and 
find that they are dealing with a mortgage broker? 


20; D0 ar mm. 


Mr. Ezrin: Once again it gets into a technical point, 
but there are operations which are not that big as trust 
companies. It becomes fairly punitive, cost-wise, for a trust 
company and a mortgage broker, both of which may employ only five 
people between them, to start two separate offices, with rents, 
extra secretarial help and all the rest. Maybe the identification 
has to be done in the name area first, and possibly if something 
else has to be done internally within the ministry to make sure 
these things are audited properly so these things do not happen. 


The Astra/Re-Mor thing was almost a self-evident case. 
Everyone around the industry knew these things were going on. 


Mr. Cassidy: Everyone except these guys. 


Mr. Ezrin: I think the registrar of mortgage brokers 
lifted the guy*s licence, if I am not mistaken, and the other 


departments were not aware of it. 


Mr. Cassidy: Perhaps, I could ask-- 





Chairman (Mr. 


hes Actings 
others. 


are a number o 


MacQuarrie): Mr. Cassidy, there 
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Mr. Cassidy: I will ask one final question and then I 
Wiskbip ews tise 


The Acting Chairman: Could you speed up your line of 
questioning? 


Mr. Cassidy: I have been asking questions very quickly. 


Moe J. A. laylor Sur e@he hae? Dotnet “be Stockard oniMo: 
Cassidy. 


Mr. Cassidy: Jim and I and the president of the Canadian 
Bankers Association are very closely allied on these things. 


Hon. Mr. Elgie: In bed with the bankers. 


Mr. Boudria: Corporate welfare chums again. 


Mr. Cassidy: Perhaps I can ask this: when Seaway began 
its rapid expansion, one of the ways it expanded was by the use of 
a very wide network of agents or representatives. As I understand 
it, basically that was a device for collecting deposits that had 
not been used in the industry extensively before. Is that correct? 


Mr. Ezrin: Seaway embellished the normal method of doing 
it; they expanded it beyond what had been done in the past. It was 
not uncommon. It is just that because Seaway was looking for so 
much money so quickly, and the normal sources were not necessarily 
readily available, it set up this mass network which brought. in 
large sums of money very quickly. 


Mr. Cassidy: The company was quite aggressive about it. 
Do you mean this would be done in servicing very small communities 
and accepting deposits by other trust companies, or that it was 
done but only rarely before by trust companies? 


Moe reZr in: elec Osnoce under.stand *that. 


Mr ew ExXCOn Mra Cassidy, you are alluding to’ the fact 
that Seaway, because of its rapid expansion, was always the 
highest in interest rates to the public. This was seen at least a 
year, if not two years, before the government actually stepped 
in. The Money Reporter always showed Seaway and Greymac as being 
the highest, and it cost us. If we wanted funds for the same 
period as they did, if they were three years at 11 per cent when 
everybody else was at 10.25, we would have to compete against 
Greymac and Seaway. 


I think with what you are saying about a wide range of 
people who Zo yout ands attract. funds for “them, other trust 
companies use the same methods but because of the way in which 
they go about getting the business and their not-so-rapid 
expansion, Seaway and Greymac could get the funds by being even 
10/100ths of a point. higher than their competitors. 


Right now we are looking for three-year money, 35-month 
money. Counsel Trust Co. happens to be at 11.25. They obviously 
need funds. They have a mortgage probably at 13.25 for a 
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three-year term. We have a mortgage out at 12./5. We are looking 
for’ funds; tix 25. mayt beta dattbei highs fonsusyebot in-ercermoorenue 
to attract funds and profitably match our assets and liabilities 
for that particular mortgage, we are looking for funds and we have 
to go out and get 11.25. If Seaway and Greymac were still here, 
they would be asking 11.75, because they would need the funds so 
desperately. 


The use of agents to sell debentures is not in itself an 
unusual occurrence. 


Mr. Cassidy: I do not find anything particularly 
objectionable in it per se. I think it was just another way of 
collecting funds. What I wondered though, is there a potential 
conflict there? Do mortgage brokers often serve as agents in 
collecting funds for trust companies? 


Mr. Ezrin: Some of them do. I do not think they earn a 
very large percentage of their income. I would say we earn about 
one-quarter of one per cent of our gross income in our operation 
from that type of fee. It is basically just a service to our 
clients who require it. 


Mr ..oExton:i 2 think’ thetquestion’ youpares trying Co cetedcc 
is, where a mortgage broker and a trust company are in the same 
office, does the mortgage broker go out and attract funds for the 
trust company? I would say the answer is no. Do they get a fee for 
attracting such funds? The answer is definitely no. 


Mr’. Cassidys Justiitio cone ludege wawouldy dike? to think 4 
bit more about what you say about a small trust company and a 
mortgage broker operation working under the same shop. 


I have some problems with that, because the nature of the 
two businesses is fairly substantially different and, as I 
understand it, your mortgage investments that work through your 
business would be basically uninsured, whereas the deposits with 
trust companies would be essentially, for most people, insured. Is 
thate correct? 


Mr aBExtonrevess 
Mr. Cassidy: I am not happy about that. 


Mr. Exton: Where you have a debenture certificate or 
guaranteed investment certificate, depending on whether you are 
with a trust and loan company or a mortgage investment 
corporation, depending on what they are calling it, and when you 
invest in a specific mortgage, nowhere on the mortgage document is 
there any allusion to the fact that it is a guaranteed investment 
certificate or a guaranteed return. 


Maybe this is the same way as when you prepare a prospectus. 
There is a note on the front page of the prospectus, "This 
prospectus is'' and they go on to say that there is no guarantee as 
to the marketability of shares that are offered hereunder, and so 
on. Maybe that is the type of thing you have to put on the front 
page and have a cover page on a mortgage agreement where there is 
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this indication, where the person is investing in a mortgage 
document, rather than in a guaranteed certificate. 


Mr. Ezrin: It is only the very unsophisticated who get 
caught in that net, because anyone who normally invests in 
mortgages knows that he gets a mortgage in his name or a portion 
of a mortgage in his name. He recognizes the difference between a 
mortgage and guaranteed investment certificate. 


Mr. Cassidy: Once he gets a portion, though, he is 
putting his money into a pot. 


Mr. Ezrin: As long as he is getting something in his 
name with a particular part of any mortgage or, in some cases, 
shares of a company, there is quite a difference between that and 
a guaranteed investment certificate with a specific term and a 
specai@corater onvit: 


The Acting Chairman: I might mention at this point that 
today Mr. Hodgson is substituting for Mr. Gillies; Mr. Villeneuve 
Loree voMiechel Pir Pollock vior sire Kolyn: 


Mr. Hodgson: Mr. Chairman, my question about the real 
estate broker had been answered. Mr. Cassidy asked that question. 
What about the other two types of people out there arranging 
mortgages for the consumer? We covered the real estate agent. Then 
you have the salesmen for development companies saying that if Il 
want to buy a home from them, they will arrange the mortgage at a 
certain percentage. What qualification do those salesmen have to 
arrange mortgages for the consumer? 


Mr. Ezrin: They really do not have any qualifications. 
They are not charging a fee for services. They are just arranging 
it basically as a service to the client. 


Mr. Hodgson: Who knows whether they are charging a fee 
for “servicestorsnoty whensitvis all"built %into* the® pr:icetof tthe 
house? 


Mr. Breithaupt: Or that they receive a payment back. 


Mr. Hodgson: --consumer got, prospective buyer for a 
home, especially from a development company--which we have in our 
area, a big developer, /00 to 800 homes--arranged a mortgage at a 
certain percentage. Now a salesman on the lot who says he will 
arrange that-- 


Mr. Ezrin: He does not. I do not really know what that 
has to do with mortgage brokers not being allowed to serve as 
directors of trust companies. I do not mind answering the 
question, but I do not know what that has to do with what we came 
EOL, 


Hon. (Mrs Elegie: Qnce you are here, you are*in for 
everything. You have to understand the rules of the game. 


Mr. Ezrin: That is okay. I will answer whatever 
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questions you throw at me, but I do not know what it has to do 
with-- 


Mr. -Breithaupt=<fhevomly.wwlesis gthere are, notrules: 


Mr. Ezrin: Basically, the person who has arranged that 
mortgage is not holding himself up to be a mortgage broker, so by 
definition he is not a mortgage broker. I would guess, if you 
wanted to regulate them in some way, shape or form, they could be 
licensed, but it would most likely be extremely difficult. All 
they are really doing is taking applications and normally working 
within the corporate environment, taking that application based on 
whatever particular lending institution is doing the mortgages for 
that subdivision. They are just sending that application on to 
that lending institution. 


bivawir: 


The only time they would really be acting as a mortgage 
broker would be if it was turned down by that institution and 
then, in most cases, the people would not know what to do and they 
would call a mortgage broker in to take care of the problem. 


Mr. Hodgson: So these people who are arranging have no 
qualifications? 


Mrerlcuien a Now. 


Mr. T. P. Reid: Mr. Cassidy pretty well covered the 
waterfront. I am not clear why you would have a mortgage broker 
and a small trust and loan company in the same operation. Is it 
simply one of economics? Presumably you could have a mortgage 
broker and a dressmaker side by each, except that-- 


Mri Bzreain i Actually etheremrs emone dliogic eto Beetham thac. 
Normally the reasons are as follows. 


A mortgage broker will get in a large number of mortgage 
applications. Some of those will fit that trust company; others 
will not fit at all because they do not meet the requirements of 
the act, but they can be placed privately with various investors 
who want that kind of mortgage. There may be mortgages that are 
beyond the legal capacity of that company to accept; they then go 
and take a part for the trust company and maybe syndicate a part 
each against three or four other small trust companies. Or the 
whole thing may be done privately with a group of investors. 


Mr. T. P. Reid: Are we talking about the same physical 
premises, where you walk in one door and they are both there? 


Mre.wEzrarce Yesk 

Mr. Cassidy: Can you give us examples of firms like that? 

Mr. Exton: I was here earlier in the week, and Seel 
Enterprises Ltd. and Seel Mortgage Investment Corp. are an exact 


example. Seel Enterprises Ltd. is the adviser to Seel Mortgage 
Investment Corp. All the employees are employees of Seel 
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Enterprises Ltd.; there are no employees of Seel Mortgage 
Investment Corp. 


However, if you go through the same steps I went through 
last week, you need someone to oversee the operation, a president, 
someone who can find the mortgages for you, someone to do the 
accounting, someone to do the computer input; you need desks and 
space; you need a controller, someone who is the treasurer or 
chief operating officer of the company. 


All these expenses are too much for a small trust company to 
handle at the outset; they just could not survive without both 
companies being together. 


If after they grow to a particular value and they are making 
a certain amount of money, and if the physical aspect, as far as 
you are’concerned) is ‘a -problem) Ido o0teder 6 wtth 2ie, thue at 
that point you are saying they should have separate offices. 


Mr eet PVP eyRera senedid notesay. thateersnave not come sto 
thathconelusion*yet? 


Mr. Exton: No, but you are concerned about the physical 
being of two people-- 


Maveiper sr Rerds *1WoFent rel es. 
Mr. Exton: --two entities together. 


Mr. Ezrin: I will give you a few examples, running 
through the list in the white paper, of ones that do operate in 
both spheres. Western Capital Trust is one I am aware of, as well 
as Marcil Trust and Income Trust. Those are a few off the top of 
my head. There are at least seven or eight, I think, among the 
trust companies listed. Most of them are federal ones, by the way. 


Hopgelt eb! es tem Le PecouldwjUst polnt*out;eme. “Exton s 
company, though, is a particular creature of a section of the 
statute, and presumably your operation exists because of that 
statutory portion of the federal act, which created it for a 
deliberate purpose. So in your case you are not talking about 
trust companies in general, you are talking about a statutory 
creation that was allowed for the tax benefits and because of the 
benefit to the public, which was seeking mortgages at a time of 
high housing costs. 


Inter jection: Residential”areas. 

hips los Ps Reid?) 1t is a* thorny. problem. In your 
experience do you have people coming in, and is there confusion in 
their minds? 


Mr “Exton: never: 


Mr’. Breithaupt: Never confusion, that is. People do come 
ins 
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Mr. Ezrin: Confusion occurs only when someone wants to 
confuse, as in the case of Astra/Re-Mor. 


Mies teow: Reid + Wit. thene.2is).2, .pbyeLcal separa tLoOnean 
which you say, “All right, you have to have an office across the 
street or one floor down,'' if somebody wants to do it, the actual 
physical separation is not going to stop them, obviously, from 
doing: it. 


Mr. Ezrin: I think some of Astra/Re-Mor was physically 
separated. It did not make any difference; they just took the 
money from one and put it in the other. 


Mr. Exton: It is very easy to walk downstairs with a 
cheque and say: ''Some guy came into the office wanting a 
debenture. Let us put it into this mortgage and we will call it a 
day,’ Itt does not chappen sthet -way.t 


Hon .adir. Eledesshinst;) 1 pthanks Bte Lesbecoming, appanence 
especially after the presentation last week, that we do have to 
rethink that portion, because mortgage brokers have indeed 
achieved a professional reputation and provide a service that is 
important to the community. You are continually trying to upgrade 
your professional status and we are having conversations with your 
educational branch now. I think your comment about singling out a 
class of persons is one we do have to rethink. 


There are two issues I want to talk to you about. One is the 
issue Mr. Cassidy and Mr. Reid and others have referred to. 
Without going into it further, the thing we are going to have to 
wrestle with, really, is people coming into an institution and 
being left with the impression that the money they have left there 
is in some way insured, whether it is in the same institution or 
different rooms or different buildings, as long as there is any 
overall umbrella which joins the two together. 


The second part of it I would particularly like your 
comments on. That is the role of anyone sitting on a board of 
directors, whether mortgage brokers or others, who benefits in 
some way from influencing the direction of business to him or her 
or his or her firm as a result of his role as a director or member 
of an investment committee or other committee in that company. 
That is really the issue we were trying to address in that 
particular comment. 


I understand what you are saying, that it sweeps in many 
people who are valuable to trust companies. It sweeps in 
accountants and lawyers and real estate people and so forth. 


Regardless of whom it might sweep in, the problem is still 
there and it is a problem. You do not want the public to have the 
perception that there are people benefiting from a conflict, 
because it is not good for your industry either to have that 
happen. 


All we would like to know is, in particular, do you have any 
thoughts on this role of a director who may benefit, directly or 
indirectly, by a referral of business and in which, in that 


fai 
reference, he or she has some say? That is the difficult area. 


MY ar Exton Shades earid tioremost; (there ‘isiasfiduciany 
responsibility on all directors. I remember the case of some bank 
directors who knew of something that was going to happen with 
their stock. They made a number of phone calls and bought some 
stock prior to the move that was supposed to take place. They made 
a fortune and it was found out. This is hundreds of thousands of 
dollars you are talking about. 


The Ontario Securities Commission has certain rules and 
regulations and, again, they are only for the honest. In my 
opinion, it does not matter what controls are actually put on, 
except not having any directors at all, which obviously is not in 
your mind to begin with. 


Regardless of what constraints are put on--and the 
constraint of a mortgage broker not being able to act as a 
director is one of those constraints which I think, as you have 
said, has to be rethought--there is nothing that can be done, that 
I can see, other than putting in certain safeguards that would 
prevent that, because anyone who is honest is going to abide by 
those rules; anyone who is dishonest is not. 


There are laws against killing people; people still go out 
and kill people. There are laws against rape; people still go out 
and rape. There is only so much you can do without being so 
onerous and punitive with this problem. 


Mr. Ezrin: The veto power on a board is most likely the 
best way of handling it, giving everyone on the investment 
committee the ability to veto a deal. That, in conjunction with 
your situation where you are going to require directors who leave 
a company to give their reasons for leaving, will be self-policing. 


Mr. Cassidy: Can you explain that some more? That means, 
if there are four people on an investment committee-- 


Mr. Exton: Any one of them can turn down the deal and 
that deal is then turned down. 


Mri. "Cassidy At sleastttvoror: them, orm s0eper"centror 
them, would have to be outside directors, is that right? 


Mo JEZhID loa ber s=conmect. 
Men Cassidys: That smacks of socialism to me. 
LE: Osea ss 


Hon. Mr. Elgie: Everything smacks of socialism to you. 
Even your bathroom is-- 


Mr. Cassidy: That is because you guys are socialists 
deep down. 


ts (thatsparttoiegthescartichestol certaimelending, institutions 
you are aware of? 
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Mr. Ezrin: Actually, interestingly enough, it may not be 
part of the articles, but I know in some of the large trust 
companies, when they have a committee of three people, if any one 
of the three people on the committee turns a deal down, it is 
turned down. It does not have to be a majority, just one of the 
three. They have found the same principle works very effectively. 
The other two have to persuade the third person it is a good deal; 
Otherwise, it is turned down. 


Mr. Cassidy: In the case of Seaway and Greymac and 
Crown, had that been applied there probably would have been swift 
action to take the recalcitrant individual off that committee. 


Mr. Ezrin: But when that individual is removed as a 
director or decides to remove himself as a director, he is 
required to give the minister his reasons for stepping down. 


Mr. Cassidy: Publicly or privately? 


Mr. Ezrin: It can be done either way, as long as he 
gives his reasons. If he says, "They are approving all kinds of 
deals I am not willing to get involved in and I do not want to be 
a director under these circumstances," the minister is going to 
step in very quickly to find out what are the problems and why he 
is doing it. 


Mr. Breithaupt: Except if he said his health is not of 
the best and he has just decided to quit. 


Mr. Exton: If that happens often in the same trust 
company-- 


Mr. Ezrin: If you have a lot of sick people, you know 
there is something wrong. 


The Acting Chairman (Mr. MacQuarrie): I wonder if I 


could direct a couple of questions to the witnesses. 


Hon. Mr. Elgie: I would like to comment on that 
resignation point you raised. If one does give a director that 
authority to advise the registrar of why he is resigning, whether 
it is public or not, he also has to receive, obviously, some type 
of immunity from prosecution too. 


Mr. Ezrin: We are assuming most of these people would 
step down before they got themselves into a situation where they 


have to have immunity from prosecution. That could be part of it, 
I guess, to make people-- 


Mr. Cassidy: The minister may also mean immunity in the 
sense Of Libel suits. 


Hon. Mes. Eleie®: wes. 


Mr. Ezring sl seek Toamvsorry, excuses me: 


Mr. Cassidy: I think there is a real problem in terms of 
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the responsibility of directors, certainly in the case of the 
various companies. There were all kinds of eminent Tories and 
crypto-Tories connected with the three companies that have been 
most particularly our concern. 


Hons+Mr. Elgie::Werwill not talk about. the Liberals. You 
can relax. 


Mr. T. P. Reid: We have not talked about the three 
companies at all. 


Mr. Cassidy: When you look at the Morrison report, 
somehow these guys were too busy. They had to be in the Bahamas, 
they had this going and that going. To hear you, they were 
ignorant about what was going on. If they were ignorant, they were 
not doing the job. If they knew what was going on, they were not 
doing the job either. 


Mr. Ezrin: I do not know that everything was taken to 
the board that should have been taken to the board in the case of 
Greymac. 


The Acting Chairman: I think you could take that more as 
a statement than a question. 


Honsmhirevebeiles Youscouldetake it, withsagerainsotesalt; 
hochinkPeyvyess 


Mr. Cassidy: It raises a problem. I think your view is a 
very interesting one. It goes to the question of whether directors 
are going to do the job or simply receive a fee for decorating the 
board. Too often, it has been the latter. 


Mr. Ezrin: You might spell out more clearly what a 
director's responsibility within a trust company's sphere is. If 
people are going to take on that responsibility, they will know 
exactly, if they do not adhere to it, they are subject to criminal 
prosecution themselves. 


The Acting Chairman: If I could get back to the two 
questions I have indicated I woulda like to raise with you, one of 
the main thrusts of the white paper is investor protection. In 
terms of placing mortgages or arranging mortgages as a mortgage 
broker, what proportion of those would be insured, say, with 
Mortgage Insurance Co. of Canada or some similar mortgage 
insurance? 


Mr. Ezrin: In the case of our company, about 10 per cent 
of the deals we do are insured mortgages. 


thesActingeChairman: Where youvare into-a very 
speculative, high-risk, high-ratio type of mortgage, do you advise 
the investor of the degree of risk and say, "For all intents and 
purposes picking up this paper is like being a Mississippi 
gambler''? 


MrebEzmin el bcistthetold -story. Yougnavestormatcha 
particular mortgage with a particular investor. We have some 
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sophisticated investors who are willing to take high-risk 
mortgages, but the yields have to be particularly high to 
compensate them for the additional risk. 


Some are very sophisticated and do very well with that type 
of portfolio. Others are not as successful and we find out a year 
or two later that they say to us: "We are going to go back to the 
more conservative mortgage. We have had our fill of problem 
situations.'' There are all kinds of investors around, some who 
want deals that are safer than trust companies take--we are 
talking about private investors--and the other end of the sphere 
who want the highest yields available in the marketplace. 


The Acting Chairman: But I assume you gauge the investor 
and offer advice. 


Mr. Ezrin: Yes. A good mortgage broker, if he wants to 
do business with that investor again, must fit the particular type 
of mortgage to the particular type of investor. If he does not do 
that, he is not going to be around in business long because nobody 
is going to want to talk to him. 


Mr. Exton: Your question alludes to what Mr. Elgie was 
saying; that is, how do you protect the person coming into an 
office where there are dual companies in one physical area from-- 


The Acting Chairman: Mine was a simpler question. How do 
you protect a person from-- 


Mr. Exton: My feeling is that if it is a debenture, it 
is written on the top of the debenture certificate that this is a 
debenture with a guaranteed return of so much, insured by Canada 
Deposit Insurance Corp. up to $60,000 principal only, or a 
combination of principal and interest combined to $60,000. 


When you walk in and are getting participation in a mortgage 
where the mortgage is in your own name because you are taking 100 
per cent of it, on the front sheet it says: "This document is not 
a guaranteed investment certificate or a debenture. Your interest 
rate is so much but there is no guarantee as to its repayability," 
if you want to call it that. That is a way of protecting even the 
most unsophisticated investors. 


Anybody can see it is not a guaranteed investment 
certificate. There is no guarantee as to repayment. The risk is 
all yours. Inside you get all the details of what the mortgage is 
all about--the security, the interest rate and the period of time 
the funds are out for. Everything you have to know about the 
document itself is inside. The warning is on the front just like 
on a pack of cigarettes. 


The Acting Chairman: I was thinking of the typical 
investor I have encountered from time to time, the person with a 
limited amount of savings. He wants to derive some income from it. 
He has heard mortgages are a good investment so he goes into the 
office not knowing, really, what a mortgage is except that he has 
heard it is a good investment. 
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Mr. Exton: Excuse me. Certain people have called me on 
the phone and told me they have $5,000. I said: "Is that all the 
excess money you have? Is this your life savings?" They said, 
"Yes.'' (be said Domo putes cinmoriteages: But, itinto.We 
guaranteed investment certificate with another company or put it 
into a debenture with our company where you are insured by the 
Canada Deposit Insurance Corp. I would not risk the $5,000 with 
something that is not guaranteed." 


I myself have said: "Do not invest your money in a 
Syndicated mortgage. The risks are too high. Rather have a 
debenture with Seel Mortgage where the risk is nonexistent as long 
as the government of Ontario stays solvent--sorry, if CDIC stays 
solvent." 


The Acting Chairman: Is this*approach typical of all 
mortgage brokers’? 


Mr. Exton: I cannot say what other mortgage brokers do. 


The Acting Chairman: I have one other question I will 
take up later. Mr. Renwick and Mr. Boudria have indicated they 
have questions. 


Mr. Renwick: I have two short ones. I do not intend to 
go on to the question of whether mortgage brokers should or should 
not be excluded from boards of trust companies. It would take a 
lot more persuasion than I have heard up until now to agree to 
that kind of exc¥usion 2ah*think tthat mis raidtdtablyiwrong noad «to.co 
on. 


bbs20 va im: 


There are two areas about which I would be interested in 
your comments and in the minister's comments. Is it possible the 
time has come for your association to evolve, if that is the right 
term, into a self-governing body with mandatory membership as a 
response to the method which has developed over time? Would that 
go some way towards imposing the kind of internal discipline that 
would meet some of the problems and at the same time get away from 
the tendency of the Conservative government to over-regulate it? 


Mr. Exton: I am not going to go against the Conservative 
government. I think they have done a good job in doing what they 
have done. However, in answer to your question-- 


Mr. T. P. Reid: You have not heard of Greymac, 
Astra/Re-Mor or those things? 


Mr. Exton: In answer to your question, the answer is a 
definite yes. The ability of the Ontario Mortgage Brokers 
Association to survive with only 140 members has at times been 
difficult. With 300 we were able to do what we had to. We were a 
voice for all the mortgage brokers who were members. At that time, 
if the figures we are using in our brief are correct, and I think 
they are, there were 1,800 mortgage brokers, of which 300, or one 
sixth, were members. Now there are 500 and we have 140 members. 
The ratio has changed somewhat. 
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In answer to your question, what we have always tried to do 
is to make it mandatory for all mortgage brokers to be under the 
umbrella of the Ontario Mortgage Brokers Association, be 
self-policing with our ethics committee and have the input of the 
registrar and the assistant registrar to help us in cases where we 
do not have the ability to act, even if it means revocation of 
licence. 


Your idea is very warmly accepted and we would like to have 
that tack if possible, so that every person who comes out of our 
education course must, if he wants to become a mortgage broker, 
join the association. It makes it a stronger association and it 
makes it a force to be reckoned with. 


Mr. TAs. Reid With thiscipisinary prioblems;. 
Mr. Exton: With disciplinary problems. 


Mr. Ezrin: It could be self-policing. Right now we 
cannot police most of the mortgage brokers because they are not 
members of our association. 


Mr. Breithaupt: About one third are. 


Mr. Exton: The problem is that the ones who have a 
problem in abiding by the law are probably not members of the 
Ontario Mortgage Brokers Association. At one time Leonard 
Rosenberg was president of the Ontario Mortgage Brokers 
Association. He quit the organization and then the whole Greymac, 
Seaway, Crown affair took place. 


Mr inBuehthaupt: pYetpiromiwhaS00nerueadsgorghearsmenis 
involvement as president of that association was a great boost to 
the membership. He was quite a driving force. 


Mr. Ezrin: He was a good public relations man at the 
time. 


Mrs PE xcon svkxcelbient: 
Mr. Ezrin: That was about 15 years ago. 


Mr. Renwick: I have to make one comment. If that route 
develops, and imperfect as it has been in the legal profession and 
in the other professional bodies, you have to distinguish between 
the public interest obligations and the private interests of the 
members. 


With that comment, perhaps the minister could tell me 
whether or not he envisages an evolution or is the present format 
sort of etched in stone with the ministry? Is it realistic or 
unrealistic to proceed to a self-governing public interest body? 


Hon. Mr. Elgie: We have always been responsive to 
discussions with the professional groups that want to explore the 
self-regulatory avenue. We have always insisted there be general 
Support throughout the professional group for such a move, rather 
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than having it seen as something that is being imposed on the 
majority. 


Certainly we are always amenable to those discussions. Look 
at the Toronto Stock Exchange and more recently the Toronto 
Futures Exchange, which is a self-regulatory body, and I guess 
most recently RIBO, the Registered Insurance Brokers of Ontario. 
We are clearly receptive to discussions on those. Whether or not 
it proceeds will depend upon a number of factors such as the 
general overall support, making sure it is in the public interest 
and making sure the terms of self-regulation meet everybody's 
needs. But we are amenable to those discussions. 


Mr. Exton: This would also help to get those lawyers and 
accountants under our wing who hold themselves out not to be 
mortgage brokers but who actually deal in mortgages, even if it is 
only one mortgage a year. 


Mr. Breithaupt: I do not think you could guarantee that 
in any practical way though, could you? 


Mr. Exton: The only way it could be guaranteed is if we 
had somebody behind us saying that no mortgage transaction can be 
prepared by someone other than a member of the Ontario Mortgage 
Brokers Association who deals in mortgages. 


Mr. Breithaupt: I doubt if you would find legislation 
Ehataw il)  Raotenat. 


Hon? aMrsskleteselinivcould»justsinternuptyiwexare 
dealing with more than just pure mortgage brokers here. We have 
real estate brokers who are mortgage brokers by the very nature of 
their legislative creation. We have lawyers who become mortgage 
brokers without going through the educational program and approval 
process you have in place. So a number of groups have to be 
considered besides the group that is before us today--the mortgage 
brokers who conduct their business in a pure way. 


Mr. Renwick: I recognize there are always problems. 


It seems to me that is a fruitful road to pursue and I would 
underline what you say. I made the assumption, in asking the 
question, that a goodly portion of the 500 members would be 
Supportive of such an evolution. 


Mr. Exton: Another thing that could happen is that we 
could reduce our fees to attract more people. We have to have the 
$295 a year from each broker because we do not have the numbers we 
had before. If we had the number of people in the organization we 
feel we should have, which is all those acting as mortgage 
brokers, we could reduce the fee and attract more people. 


Hon. Mr. Elgie: Then you would have to be thinking of 
adding errors and omissions insurance on top of the fee, I gather. 


Mir SeExton es Tt esa) pincliuded: 


Mr. Renwick: From the point of view of protecting the 
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public, that is a better route to go than some arbitrary decision 
to exclude them from being members of boards of directors of trust 
companies. I just do not see that as viable public protection. 


Mr’. Boudriia: “I wouldsjustegouback tonthetastuapoint 
where you were talking about all mortgages to be arranged by 
mortgage brokers. There is an obvious drawback there. I am 
thinking of rural areas of the province where there are still a 
number of privately held mortgages. That is a custom that keeps on 
growing in rural areas of this province. A person retires, sells 
the farm and puts the money in mortgages. Surely one would not 
advocate that they cannot do those kinds of things on their own if 
they wish. 


Mr. Exton: On the contrary, it is only because there is 
no regulation that all mortgage brokers be members of the Ontario 
Mortgage Brokers Association that we do not have as many rural 
brokers in the association. We have some very long-standing 
members who only deal in rural mortgages, but the number would 
increase if they had to be members of the association. 


Mr. Boudria: Yes, but I am not talking about the brokers 
here. I thought I heard you say that all mortgages-- 


Inter jections. 


Mr. Exton: He is acting as a mortgage investor rather 
than a mortgage broker. 


Mr. Ezrin: He is just investing his own funds. He is at 
no time acting as a broker. 


Mr. \Boudria? OkayevThat wouldyvcover® that. 


A little earlier, you were talking about guaranteed 
investment certificates and how there really is not that much 
confusion right now on how it is. The minister will remember a 
case that was brought to the committee earlier during 
estimates--our acting chairman will remember it too--that of Real 
Estate Office CIOP Ltd. It was operating out of Ottawa selling 
something that looked an awful lot-- 


The Acting Chairman: Formerly out of Montreal. 


Mr. Boudria: Yes, formerly out of Montreal. 
Ll S08 a an 


Thev were selling an investment contract that looked like a 
GIC and was sold in the same manner. It would say, "This 
certificate is guaranteed.'' That meant the owner of the company 
gave his personal guarantee it would work--that type of thing. If 
you looked at some of those things, you would have to say that 
sometimes there can be a lot of confusion between what is a 
guaranteed investment certificate and what is not. 


fa 


Mr. Exton: Any time any money is being loaned by the 
public to a company, there should be some regulations attached to 
the document that is being handed over to the investor. One of 
those, obviously, is that the word "guaranteed" should not be used 
unless it is, in fact, guaranteed by Canada Deposit Insurance Corp. 


Mr. Boudria: In other words, you are saying there should 
be some more standardized appearance to those contracts so that 
you could pick one up and just by the look of it tell its nature. 
Eventually, the public would be accustomed to the appearance. For 
example, it would be known one of those things is red in colour 
and therefore it is a GIC, but this one is blue--and I am just 
using colours as an example--and therefore it is not, it is 
something else. 


Hon. Mr. Elgie: Make the guaranteed one blue and the one 
that is not guaranteed red. I like those colour symbols better. 


Mc... Eztcuitis Something thatejust- hasta, ibie «GDIG:dcrossethe 
bottom, perhaps three inches high, would be enough. 


Moise Bovdnia onstamusorryarh nrssedsthate 


Mr. Ezrin: Something across the bottom of the 
certificate, say, "'CDIC insured", in very big bold type. If there 
were a standardized method so that all the companies did it the 
Same way, that would almost be enough. 


Mosaeboudrel ait hlera lsomhike <cthe pointeydummabse sithatttne 
word "guaranteed" be discouraged as much as possible wherever it 
is not CDIC covered because ''guarantee"’ can mean a lot of things, 
but it is generally assumed by the not so sophisticated investor 
Phatene meansm)ust that.) that it is. covered pyaCDIc. “in-this 
particular case, I gather things are now firming up--and we are 
talking about a real estate company, Real Estate Office CIOP 
Ltd.--and most people are getting their money back. 


The Acting Chairman: I understand the situation is well 
inahand’. 


Mr. Boudria: Which is good. 


The Acting Chairman: A lot of people are getting their 
money back. 


Mr. Boudria: I have had some of them write to me telling 
me they got some money back. 


The Acting Chairman: I have one other question dealing 
WLChe yy Olrmprret watupare 3. I-have a little bit of trouble with 
the second last paragraph which refers to corrective legislation 
having the ultimate effect of stifling the competition that has 
been created in the mortgage lending industry. I was wondering if 
you were relating that to the suggested prohibition of having 
mortgage brokers sit on the boards of loan and trust companies. If 
that is the case, I just cannot follow the leap in logic that 
takes place to the lessening of competition. 
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Mr. Ezrin: If you removed all the mortgage brokers from 
the boards of trust companies, you would lose a lot of strength on 
those boards and you would weaken the companies to the degree that 
you would have a much lesser number of companies around, 
especially in the small trust company area where you find the more 
innovative types of financing available. 


The Acting Chairman: In the earlier part of your brief, 
you refer to the evolution of the mortgage broker, the fact that 
they sought out a separate pool of funds and transfused these 
funds into the mortgage market. I can see that having an effect on 
competition and on rates. 


Mr. Ezrin: Some of these pools have all been to the 
small trust companies. 


The Acting Chairman: They have all been to small trust 
companies? 


Mr. Ezrin: Some of those have evolved into the small 
trust companies; some of the more sophisticated ones have become 
the small trust companies. 


The Acting Chairman: And the small trust companies, if 
there was no mortgage broker on the board, would not be in the 
mortgage lending business; is that your point? 


Mr. Ezrin: They would lose their ability to operate in 
many cases. 


The Acting Chairman: I must confess that I find it a 
little bit difficult to follow, but in any event we will leave it 
there. 


Mr. Exton: Let me explain. I do not think Seel Mortgage 
Investment Corp. would have evolved without the expertise of Eric 
Exton, who is now president of Seel Enterprises Ltd., the adviser 
company. I consider Seel Mortgage Investment Corp., with $14 
million in assets, a small mortgage investment corporation. That 
is the type of logic we were trying to bring out in our brief. 


The Acting Chairman: In other words, you are arguing for 
a closer connection between trust and loan companies and mortgage 
brokers. 


Mr. Exton: It could be we are asking for a close 
relationship without affecting the integrity of the directors 
and/or the mortgage brokers who act as directors on those trust 
and loan companies. 


The Acting Chairman: Thank you. It has been a very 
interesting morning. 


These are the only witnesses scheduled for this morning, but 
before the committee adjourns there are several matters that 
should be raised. The first one deals with the invitation to the 
treasurer of the Law Society of Upper Canada. Rendall Dick of the 
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Law Society of Upper Canada has advised us that the treasurer has 
prior commitments for this week and next. The question is, shall 
we attempt to schedule her appearance during the last week of the 
committee's deliberations, the week of March 5, following 
clause-by-clause study of the bill? 


Mr. Breithaupt: I thought we were going to commit 
ourselves to clause-by-clause study and I recall that was going to 
be Monday, Tuesday and Wednesday of that week, was it not? 


Mr. Renwick: March 5, 6 and 7 were the days, which are 
Monday, Tuesday and Wednesday. 


The Acting Chairman: We have been advised she is 
prepared to make herself available during that week, so it is a 
question of whether we want her to appear then or not. 


Mr. T. PP. Reid: Would itibe possibleatoustar Gathe 
clause-by-clause on Thursday? We have nothing scheduled for 
Thursday. 


The Acting Chairman: There are no witnesses scheduled 
for Thursday of this week. The question is what to do with that 
day: cancel the meeting or proceed to other matters. As far as 
clause-by-clause goes, the Attorney General (Mr. McMurtry) is not 
available this week. Can we check on that? 


The other thing about clause-by-clause consideration is that 
I, and possibly other members of the committee as well, have been 
receiving representations from interested parties. I have been 
telling them clause-by-clause is going to be on March 5, 6 and 7 
as originally scheduled. 


Mr. Renwick: Is the order the professional architects 
first, then the professional engineers, then the courts of 
AUSCICeS elicmtnateche. Orderszorethe bills? 


ThesActineeGhainman> BilisloosisioniMarchs>aythabsishthe 
Courts» o1muuSstacemact. 


MreeRenwick: sil hateiseonsManchs>. .but GhevAbeor ney 
General is not available this Thursday to proceed with Bill 100. 


The Acting Chairman: We will have to check to see 
whether he can be available for that. 


Mr. Renwick: So it will be Bill 100 on Monday, and on 
Tuesday, Wednesday, and Thursday if necessary, the architects and 
engineers. 


Mr. Breithaupt: That would depend on the other two 
bills.» itomayhbesthes Courts ofedusticesActswill take afday anda 
half or whatever. I hope we could deal with most of the Courts of 
Justice Act on that Monday, but I recognize it could take Tuesday 
morning as well, I suppose. 


Iz 


Hon. Mr. Elgie: I have not talked to my staff on the 
matter, but I think we would value an opportunity to review the 
briefs that have been presented. We can have that opportunity as 


we go through the clause-by-clause of it, but we are in the 
committee's hands. 


LL a0 a.m 


Mr. Breithaupt: In dealing with these two things, 
perhaps the only practical way is to invite the treasurer of the 
law society, if she wishes, to make a written presentation to the 
committee if there are some particular points she wants to draw to 
Our attention. I do not think it would be wise to have another 
presentation before us in that last week. It is important for our 
staff people to be able to sort out all the comments made by all 
the people. It has to come to some conclusion. I would suggest or 
request, if it might suit, written comments if there were any the 
Treasury would wish to present. 


Second, I think on Thursday of this week it would be worth 
while for our research people at least to take us through and 
highlight the variety of briefs that are not otherwise going to be 
spoken to. I do not think it is necessary for all the ministry 
staff to be present, but it would at least remind us of the 
various points raised in case we did not get a chance otherwise to 
read them, and see if there are some points that would be useful. 
Perhaps if even the Thursday morning alone was spent on that, that 
might be sufficient. I think that would be some time spent that 
would be worth while, if that is the situation. 


Mr. Renwick: Perhaps there could be a preliminary 
discussion as to the nature of our report or the form it is going 
to take. 


Mr. Breithaupt: The major themes that are before us. 
That would be for Thursday. 


The Acting Chairman: I think that is a valid proposal. 


Mr. Cassidy: I am thinking in much the same way. It 
would be wrong to lose the day, if it is available, to try to 
recap what we have learned from the various sessions. This morning 
the briefs have tended to provoke some good discussion of some of 
the issues. It may be certain issues ought to have been raised but 
did not come in briefs. I think we need some process of discussion. 


Frankly, I am a bit unhappy about the process by which the 
committee will move from here to a report. The ministry is 
strongly represented, but I think the legislative research staff 
has something of a confusing mandate. Because of other things, the 
chairman of the committee has had to be absent on a number of 
occasions, so it is not quite clear where the impetus will come 
from to say, "This is the direction in which we want to go and 
here is the time line for actually pulling a report together." 
Maybe the members have some comments about that. 
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I do not see us being in a position to complete a report by 
next week. Therefore, I think we need to be thinking in some ways 
about whether we are going to send the legislative researchers off 
to write a draft report. Are we then going to start to meet again 
in April and is the committee going to devote some time after the 
session begins to reviewing a draft report the legislative 
research staff has prepared in conjunction with the clerk or what? 
I am not sure what the process is at this point. 


The Acting Chairman: I must say I am in somewhat the 


same position. 


Mr. Renwick: I do not think we need to think we are 
confused. It is simply a question of not having devoted any 
particular thought to where we go. I stand to be corrected, but I 
ae the committee will not be meeting the week of Monday, March 


Mrs (Boudrag oo usethat iche-March- break? 


Mr. Renwick: That is the March break. We will not be 
meeting then. I assume the week of March 5 is going to be totally 
taken up with the other three bills and perhaps a common comment 
from the treasurer of the Law Society of Upper Canada, if that 
were possible, which means we have this week, which is now 
settled, and that we will meet Thursday to review where we are on 
the trust company matter. So we have next week. 


I take it that by the end of next week the research people 
ought to have a clear idea of what kind of report we are thinking 
aboutein *velation*torcaidrafuy. IvassumereMew Cassidy ti sicorr ect ; 
that the committee will have to meet after the House is back in 
session to review its work and finalize its report. Is that the 
way you see it, Mr. Breithaupt? 


Mr. .Breithatpe: Tehadethought *that byethesend®orethis 
week our research staff would be able to have for us, on a page 
for each of the recommendations in the report, a summary and the 
source reference of the various groups that were in favour or 
opposed or commented upon X, Y or Z, whatever it was. We will find 
that a number of recommendations may not have been referred to at 
all and may be fairly routine and can be agreed with or not fairly 
quickly. 


I see our report as observing and summarizing, in effect, 
the general views on each of the 60 recommendations. Following 
that review, we would really be saying to the ministry: ''Here are 
the comments made on your point, for example, of mortgage brokers 
not being on the board of a trust company. The committee agrees 
that is impractical for a variety of reasons." We would leave it 
at that. If the ministry chooses eventually to bring legislation 
before us, many of these things are going to be looked at again. 


Mr. Renwick: You see us completing our report by the end 
of next week basically? 
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Mr. Breithaupt: I would think we would substantially 
have it in hand. If we have three days next week and perhaps have 
the Wednesday afternoon available to us, I would think we should 
be able to go through those summaries of 60 recommendations and 
say: ''This one seems good. That one you should reconsider. This 
Other is impnacticelfr om our. sense of. 6 t.. '. 


Mr. Renwick: Let us set that as a goal. 


The Acting Chairman: I have been advised that the 
original timetable was that we were to complete our session with 
witnesses this week, get on with the work that you had outlined 
next week, with next Tuesday sort of being the target date for the 
researchers to have their material available for us, but we will 
have to dgiscuss with them whether that is possible. 


Mr. Renwick: Let us agree to that general program. That 
would be fine. 


Mr. Breithaupt: We may need a day or two later when we 
finally get the report. We may have to get together when the House 
comes back, on a Wednesday evening or whatever, and look at a 
summary, which I still think is going to be an advisory kind of 
report to the ministry. We are not writing legislation. We are 
going to be observing on some of the themes-- 


Mr. Renwick: We certainly cannot dictate to them, can we? 


Mr. Breithaupt: --and whether we think it may be 
practical or not. We will give some educated guesses, and when 
legislation comes forward, we are going to do it all over again 
anyway. 


Hon. Mr. Elgie: From my point of ¢vlewjebatchinkethaters 
the desired route because the reality is that it is going to take 
a tremendous amount of drafting to put the proposals into 
legislative language. I personally would like to see something 
before the House during this next sitting. 


Mr. Breithaupt: I expect our report will be a series of 
general observations on the 60-odd particular points because you 
are going to deal with it further and we are all going to be back 
dealing with particulars when legislation comes anyway. 


MroeJ.oAw Taylor: Mr. Chairman,,on,the.other .bills, will 
we be getting some forewarning about proposed legislative changes 
to some of those sections? I am thinking of the three bills that 
we are to consider clause by clause. When we were hearing from 
witnesses, there was an indication from the Attorney General (Mr. 
McMurtry), if I am not mistaken, that there were areas of 
substantial change; at least I would interpret it as substantial. 


Leora... 


Mr. Breithaupt;: Like the industrial designer. 
Mews As <lay LOL eloaG. io eee 


Eee, 


The Acting Chairman: In response to that, I have been 
advised the Attorney General's people are still meeting with the 
various interest groups in order to sort out some of the problems. 


They should have a list of proposed amendments ready for next 
Tuesday. 


Mr. J. A. Taylor: What troubles me is-- 


Mr. Renwick: They are going to know a great deal about 
interior designing by the time they are finished. 


The Acting Chairman: I am afraid they will, judging from 
the presentations that are made to me. 


Mr. Renwick: Is there any possibility we could be given 
some kind of assurance we are not going to be back into a dog 
fight on that issue in the bill? Is there some way we can see the 
amendments in advance of the actual hearings? 


The Acting Chairman: The amendments should be ready by 
next Tuesday, or may be, and that will give you a few days' 
advance notice. 


Mee JerAs bey lor s By *nexteTuesday. 


The Acting Chairman: They may be ready. They are working 
on them now. 


Mra) ewe ay LOD Sse natalserine shirt ithatwis#so.egbshaverno 
guarrel with that, as long as there is an indication that some 
progress is being made. I would hate to be faced at the very last 
moment with a fundamental restatement of what is there, and no 
meaningful accommodation being made to some of the legitimate 
concerns that were expressed. 


Mr. Renwick: I think we all felt a sense of legitimacy 
about some of the points that were being made, and I would hate to 
have to rehash it all. 


The Acting Chairman: I rather hoped some accommodation 
would be made with some of the groups. 


Mr. Renwick: We have quite a volume of amendments from 
the ministry. Is it possible the ministry can reprint the bills 
with those amendments, so we will not have to laboriously go 
through the process of moving each and every one of them? 


The Acting Chairman: The clerk can check with the 
minister to see whether that can be done. 


Mr. Renwick: Because you lose sight of what the bill is 
about by the time you have done the minutiae. 


Mca Jeu Ae daylor:—Thatewas’ thet 1ssue- Ts wanted tosr aise; 
so we are not stuck at the last moment with a standoff on a lot of 
these things and we do not know what accommodation has been made. 
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The Acting Chairman: By the end of next week we should 
be in the position, except for some finishing review possibly when 
the House is in session, to give our response to the white paper. 


Mr).i JswA 2 Bayd oreo Thesothermpoaine would eres to; t aise 
is the procedure on clause-by-clause. Are we going to hear more 
from people who are interested in a particular section, or are 
they going to be here to speak only if invited to speak on a 
section? What posture is the chairman going to take? 


The Acting Chairman: I do not know what posture the 
chairman will take. I know what posture I would take. 


I think all the groups have had an opportunity to present 
their views and their concerns fully here in public hearings and 
every member here has had individual concerns brought to his or 
her attention. It would burden the process if we were to hear from 
delegations on every clause as we proceeded. I think we should 
proceed on the basis that when we start clause-by-clause, it is 
strictly a committee concern, and we go into each clause as we see 
it as individual members. 


Mr ., Breithaupt::| I) suppose @fiiat par ticular’ organization 
is interested in a certain section and wants it raised, it will 
pass a message to one of the members to ask that it be done. 


Mr. Renwick: I do not have a problem with that. 


Mr. Breithaupt: That is not a problem, and if other 
groups are here, it may be the wish of the committee to invite a 
comment on a certain section, but I think we should have it as a 
general rule that we will not be hearing from every single group 
once again. It would be by the invitation of the chairman if there 
is a particularly difficult point about which the view of an 
expert might be helpful. 


The Acting Chairman: I did not want to see the process 
complicated by having another-- 


Mr. Renwick: I would like to express it this way. This 
is what I would like to see done. 


I have no problem with the general principle, but I do not 
think we should translate that into a straitjacket. That is why I 
think there has to be some residual discretion in the chairperson, 
if it is necessary to ask for a specific comment on some matter, 
that he be free to do so from those members of the interested 
public who happen to be here and who perhaps are vitally concerned 
about it. Within that framework, I have no problem with the 
general principle. 


The Acting Chairman: My opinions were expressed as a 
member of the committee, and there will be another chairman here 


when we come to the clause-by-clause debate. 


Mr. Renwick: He is extremely flexible. 


ao 


The Acting Chairman: There is one other’ matter I would 
like to raise before we adjourn. 


Sidney Linden, the public complaints commissioner, has 
requested a meeting with the committee and an informal meeting has 
been tentatively scheduled for next Tuesday, at two o'clock, with 
the formal sessions on the loan and trust review resuming at three 
or 3: 50Gen Mm... 


Mr. Renwick: Is he going to come here? 


The Acting Chairman: He is going to come here next 
Tuesday. 


Mr. Renwick: Has he given any indication of why he has 
requested an audience with us? 


The Acting Chairman: “It “is not related -to the loan and 
trust process we are going through. It is more to acquaint the 
committee, in an informal sort of way, with what his office has 
been doing. 


Mr. Renwick: Could I suggest politely that we ask him to 
defer that until later on? We have quite a plateful in front of us 
if we are going to get through these three bills and wrap up this 
trust company thing. 


The Acting Chairman: If the committee agrees, this can 
be deferred until some time after the House resumes. 


Hon. Mr. Elgie: Why not have him come this Thursday 
afternoon? 


Mr. Boudria: Half the members here now are not even 
regular members of the justice committee. 


MrteprelChaupeesWitdethe justice. commitleesset linen into 
a regular pattern of meetings and probably having some time in the 
first week or two that will not be taken up with the duties of the 
committee in either estimates or legislation, we could quite 
conveniently have that presentation made on a Thursday afternoon 
or Friday morning, at what would be a normally scheduled time for 
the committee. It would be better to try to do that. 


Let Mr. Linden know we are anxious to meet with him, but he 
should meet with the justice committee in its normal membership 
and in the first two weeks of the session. 


Mr. Eves: I would agree with the comments made by both 
Mr. Renwick and Mr. Breithaupt. That is a very reasonable and 
praccticel proposal, 


The Acting Chairman: The decision appearing to be 
unanimous, we will advise Mr. Linden. 


Hon. Mr. Elgie: Regarding the loan and trusft review next 
week, I wanted to sort out for my staff and myself what the 
committee sees as our role next week. For instance, as we consider 
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the staff collection of points of view and our own points of view 
on each of the proposals, do you envisage the ministry and perhaps 
some of the authors commenting on each step or would you like us 
to prepare our own document for the committee? 


Mr. Renwick: In the give and take of discussion-- 


Hon. Mr. Elebe: (Db agree: with Ghatovi (just: thadvthe 
impression that perhaps you saw this as the committee's role, 
separate and distinct from any ministry contribution. 


Mr. Renwick: No. 


Mr. Breithaupt: I would just as soon see members of the 
staff here, and when we get to recommendation 14 and we say, ''We 
do not think it is a great idea," they are going to say, "I guess 
we will have to think about it,'' or whatever; or if you feel very 
strongly, we may well see it in legislation; who knows? 


Hon. Mr. Elgie: Okay. I just wanted to clarify what you 
wanted. 


Mr. Breithaupt: I do not think a separate paper or 
whatever is needed. 


Mr. Renwick: We have been doing very well in getting 
started on time, but it is absolutely essential that we on this 
committee get into a real habit of starting at starting time. We 
were a little late this morning. It is easy to get sloppy about 
these things. 


The committee recessed at 12:01 p.m. 
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